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[Appellate  Civil  Jurisdiction.] 
Miscellaneous  Special  Appeal  No.  2S  of  1871. 

1873 
Na'ra'yAN  DeV    Appellant  January  14. 


Gaja'nan  Dikshit  and  Anandra'v  Joshi.  Respondents. 

Security   bond  for  restitution  of  property  taken  under  decree — Decree 
reversed  on  epecud  appeal — Surety' 8  liabUity — Act  XXI II.  0^1861,  Sec.  36. 

A  surety,  who  executes  a  security  bond  (in  Form  No.  82  of  the  High  ITL  \ 

Court  Circulars*)  under  Sec.  36  of  Act  XXIII.  of  1861,  is  liable  for  the 
fulfilment  of  the  decree^  not  only  of  the  Court  of  Regular,  but  also  of 
that  of  the  Court  of  Special,  Appeal. 

rpHIS  was  a  miscellaneous  special  appeal  from  the  decision 
-*-  of  R.  H.  Pinhey,  Judge  of  tlie  District  of  Puna,  re- 
versing the  order  of  the  First  Class  Subordinate  Judge  at 
that  city. 

The  facts  of  the  case  were  briefly  these  : — 

Bhdgirthibai  obtained  a  decree  against  Nardyan  Dev. 
The  latter  preferred  an  appeal,  but  before  its  disposal  Bhd- 
girthibdi  executed  the  decree, — Gajdnan  Dikshit  and  Anand- 
T&v  Joshi  becoming  sureties  for  the  restitution  of  the  proper- 
ty, the  subject  matter  of  the  decree,  in  case  of  its  being  re- 
versed in  appeal,  and  passing  a  bond  under  Section  36  of 
Act   XXIII.   of  1861    (substituted  for  Section  339  of  Act 

♦  High  Court  Circulars,  Appellate  Side,  P.  847. 
1  H  C 
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1873.  VIII.  of  1859)  in  the  form  prescribed  by  the  High  Court 

Na'ra'tan  at  page  247  of  the  "Book  of   Circulars/'     In  the  Court  of 

^"^  regular  appeal^  the  decree  in  favor  of  Bhigirthibdi  was  upheld, 

Ga'ja'nan  but  that  decree  was  set  aside  in  the  Court  of  special  appeal. 

DlKSBIT. 

Thereupon  NArdyan  Dev,  the  present  appellant,  applied  to 
the  Subordinate  Judge  at  Puna  for  an  order  directing  the 
present  respondents,  G&jdnan  Dikshit  and  Anandr&v  Joshi, 
to  restore  the  property  taken  from  him  under  the  decree.  The 
respondents,  under  the  circumstances,  objected  that  they  were 
nut  liable  to  do  so.  Their  objection  being  overruled,  an 
appeal  was  made  to,  the  District  Judge,  who  allowed  the 
objection  on  the  ground  that  the  liability  of  the  sureties  had 
ceased  upon  the  decision  of  the  court  of  regular  appeal  in 
Bhigirthibdi'a  favor. 

The  special  appeal  was  heard  by  Llotd  and  Kemball,  JJ. 

Rdvsdheb  V.  N,  Mandlik  and  Oanpafrdv  Bhaskar  for 
the  special  appellant : — The  security  bond  is  applicable  to 
the  ultimate  decision  which  may  be  passed  in  the  suit.  The 
juxtaposition  of  Sections  338  and  339  of  the  Code  of  Civil 
Procedure  affords  no  assistance  to  the  right  interpretation 
of  the  security  bond.  The  fact  of  the  regular  appellate  court 
confirming  the  decree  of  the  court  of  first  instance,  does  not 
determine  the  liability  of  the  sureties,  because  that  decision 
is  not  final.  As  long  as  there  is  a  possibility  of  that  decision 
being  reversed,  so  long  their  liability  continues. 

Shdntdrdm  Ndrdyan  for  the  special  respondents : — Look- 
ing to  the  unambiguous  wording  of  the  form  of  the  security 
bond  in  question,  it  is  perfectly  clear  that  the  sureties  bound 
themselves  only  to  carry  out  the  decree  of  the  court 
of  regular  appeal,  and  not  that  of  any  other  superior  court. 
The  appeal  pending  at  the  date  of  the  bond,  was  the  only  appeal 
contemplated  by  the  parties.  They  did  not  contemplate  a 
special  appeal  or  an  appeal  to  the  Privy  Council.  The  words 
"  by  the  said  court''  and  the  word  "and"  in  Sec.  862  of  the 
Civil  Procedure  Code  show  that  the  things  secured  are  to  be 
done  at  one  and  the  same  time.     In  Miscellaneous  Special 
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Appeal  No.  2  of  1869  (  Batan  Trimbak  Paid  v.  Nasarvdnji 
Hormasji  and  another),  Warden  and  GiBBS  JJ.  decided,  on  the 
i22nd  December  1869,  that  the  security  bond  ceased  to  have 
effect  immediately  after  theDistrictJudge  gave  his  decree.  This 
bond  was  under  Sec.  338  of  the  Civil  Procedure  Code,  but 
there  is  no  substantial  difference  between  it  and  a  bond  under 
Sec.  36  of  Act  XXIII.  of  1861,  which  is  the  one  in  dispute 
in  this  case. 

PsR  CURIAM : — The  Subordinate  Judge's  order  in  this  case 
should,  we  think,  not  have  been  interfered  with. 

Bhdgirthibdi  was  allowed  to  take  the  amount  awarded  to 
her  on  her  furnishing  security  under  Section  36  of  Act 
XXIII.  of  1861,  "for  the  restitution  of  any  property  which 
might  be  taken  in  execution  of  the  decree/^  and  the  re- 
spondents, Qajinanrav  and  Anandrav,  became  the  required 
securities  and  entered  into  a  bond  in  the  Form  No.  82 
prescribed  by  the  High  Court,  whereby  they  bound  them- 
selves, "if  required  by  the  said  court,"  to  restore  all  such 
property,  viz.,  that  which  had  been  taken  in  the  execution  of 
the  decree ;  and  as,  under  Section  362  of  the  Civil  Procedure 
Code,  the  Court  of  the  Subordinate  Judge  was  the  court  to 
which  only  application  could  be  made  for  executing  the  decree 
of  either  of  the  appellate  courts,  whether  "  the  said  court," 
i,e.,  the  Court  of  the  Subordinate  Judge,  demanded  such  re- 
stitution in  conformity  with  the  decree  of  the  District  Judge 
or  of  the  High  Court,  does  not  seem  to  affect  the  matter. 

The  case  to  which  we  have  been  referred  is  not  on  all  fours 
with  the  present  case.  Security  was  therein  taken  under 
Section  338  of  the  Civil  Procedure  Code,  and  there  is  a  mark- 
ed distinction  between  the  form  of  the  security  bond  applica- 
ble to  that  section  and  the  form  of  the  bond  now  in  question. 
We  reverse  the  order  of  the  District  Judge,  dated  the  29th 
July  1871,  and  restore  that  of  the  Subordinate  Judge,  dated 
the  11th  November  1870. 

Order  of  District  Judge  reversed  amd  decree  of  Subordinate 
Judge  restored. 


1873. 


Na'ra'yak 
Dsv 

V. 
GA'jA'jTAir 

DimaiT. 
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JaniSy'  30.  [ORIGINAL   CiVIL  JURISDICTION.  J 

Dhurandhabda's  Sakha'ra'm  and  others  Plaintiffs. 
Bha'u  Govind  and  others     Defendants, 

Practice — Order  made  by  Commissioner  for  taking  aeeonnis — Dis- 
obedience of  order — Attachment. 

An  attachment  wfll  issue  to  compel  a  party  to  a  sait  to  obey  an 
order  made  by  theCommissioner  for  taking  accounts,  npon  the  certi- 
ficate of  the  Commissioner  that  such  order  has  been  made  and  dis- 
obeyed, without  in  the  first  instance  making  such  order  a  rule  of 
Court. 

B.M.  Wagle,  on  the  25th  of  November  1872,  obtained  from 
Batlet,  J.,  a  rule  directed  to  the  defendants^  Bh&u  Govind 
and  Niriyan  Govind,  whereby  it  was  ordered  that  unless  good 
and  sufficient  cause  should  be  shown  to  the  contrary,  within 
four  days  from  the  personal  service  of  the  rule  upon  them^an 
attachment  should  be  issued  against  the  said  defendants  for 
contempt  of  court  in  not  obeying  a  certain  order  of  the  Com- 
missioner for  taking  accoimts  made  on  the  20th  of  January 
1872,  whereby  it  was  directed  that  the  said  defendants  should 
file  in  the  Commissioner's  office,  within  28  days  from  the 
20th  of  January  1872,  the  accounts  of  all  dealings  and  trans- 
actions between  them  and  the  plaintiffs  subsequent  to  the 
30th  of  October  1864. 

The  above  rule  was  issued  upon  reading  the  certificate 
of  the  Commissioner,  dated  the  19th  of  November  1872, 
which  certified  that  by  an  order  of  court,  made  by  consent 
on  the  22nd  of  November  1871,  it  had  been  referred  to  the 
Commissioner  to  take  an  account  of  the  dealings  and  transac- 
tions between  the  plaintiffs  and  defendants  subsequent  to 
the  30th  of  October  1 864,  and  that  at  the  request  of  the  plain- 
tiffs' attorneys,  the  Commissioner,  on  the  20th  of  January 
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1872,  directed   the  defendants  to  file  in  his  office,  within         1873 


twenty-eight  days  from  the  20th  of  January  1872,  the  account  dhxtbawdhak- 
of  all  dealinGTS  and  transactions  between  them  and  the  plain-  „  „  ^V  , 

®  *^  SAKHA  RAM 

tiffs  subsequent  to  the  thirtieth  day  of  October  1864,  and  ^  v. 
that  on  the  twenty-second  day  of  March  1872  a  warrant  had 
been  taken  out  by  the  attorneys  for  the  plaintifiBs,  calling 
upon  the  defendants  to  show  cause  why  they  should  not  file 
the  accounts  as  directed  by  the  Commissioner  on  the  twen- 
tieth day  of  January  1872,  which  warrant  was  returnable 
on  the  2nd  of  April  1872,  when  the  attorneys  of  the  plaintiffs 
and  the  attorney  for  the  defendants  appeared  on  the  return 
of  the  warrant,  and  the  latter  requested  the  Commissioner 
to  grant  the  defendants  further  time  for  filing  the  accounts 
un  the  ground  that  certain  books  containing  particulars  re- 
lating to  the  said  accounts  were  up-country  ;  and  that  the 
Commissioner  then  directed thatthedefendantsshouldfiletheir 
accounts  in  his  office  within  twenty-one  days  from  the 
2nd  of  April  1872,  and  that  on  the  3rd  of  October  1872  a 
peremptory  warrant  had  been  taken  out  by  the  plaintiffs' 
attorneys  calling  upon  the  defendants  to  show  cause  why 
they  should  not  file  the  accounts  as  directed  on  the  20th  of 
January  1872,  which  warrant  was  returnable  on  the  seventh 
of  October  1872,  when  the  plaintiffs'  attorneys  appeared  be- 
fore the  Commissioner  but  no  one  attended  on  the  part  of 
the  defendants,  although  the  said  warrant  had  been  duly 
served,  and  that  neither  the  defendants  nor  any  persons  o^ 

person  on  their  behalf  had  filed  in  the  Commissioner's  office 
the  accounts  directed  by  the  Commissioner  to  be  filed  by 
them  on  the  20th  of  January  1872. 

The  rule  came  on  for  argument  before  Baylet,  J.,  on  the 
20th  of  January  1873. 

The  Hon'ble  A.  R.  Scohle  (Advocate  General),  in  showing 
cause,  objected  that  the  proceedings  taken  by  the  plaintiffs 
were  irregular,  inasmuch  as  an  attachment  for  contempt 
would  not  issue  for  disobedience  of  an  order  of  the  Commis- 
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1873.        sioner  for  taking  accounts.    He  contended  that  the  proper 


Dhurakdhab  course  for  the  plaintiffs  to  have  adopted,  was  to  have^in  the  first 
a.^'f  /     incFtance,  applied  to  have  the  order  of  the  Commissioner  made 
V.         an  order  of  court,  and  if  the  order  of  court  were  not  obeyed, 
viNii       then  to  have  moved  for  an  attachment.    The  course  adopted  by 
the  plaintiffs  in  effect  precluded  the  defendants  from  disput- 
ing the  justness  of  the  Commissioner^^  order.    The  objection 
was  the  more  important  from  the  fact  that  in  many  instances 
Commissioiiers  appointed  to  take  accounts  were  not  officers  of 
the  court,  and  the  parties  had  no  safeguard  against  orders 
made  inxproyidently  by  them.     He  commented  on  Sees.  180 
and  181  of  the  Code,  and  referred  to  Vahatchand  Lakhmi- 
ehand  v.  The  Advocate  General  (a). 

B,  M.  Wagle,  in  support  of  the  rule,  said  that  the  proce- 
dure  adopted  in  the  present  case  was  in  accordance  with 
the  practice  of  the  court,  and  that  many  similar  rules  had 
been  granted  and  subsequently  made  absolute. 

Batlet,  J.,  said  he  would  make  inquiries  and  consult  the 
other  Judges  before  deciding  the  point  that,  the  Advocate 

General  had  raised. 

Cur.  adv.  vulL 

Jwnuary  30,  Bayley,  J.: — With  reference  to  the  prelimi* 
nary  question  that  has  been  raised  by  the  Advocate  General 
in  showing  cause  against  the  rule  obtained  by  Mr.  Wagle  in 
this  case,  I  may  state  that  I  have  considered  the  point  and 
made  inquiries,  and  I  am  of  opinion  that  the  procedure  fol- 
lowed by  Mr.  Wagle's  client  was  quite  correct,  and  in  ac- 
cordance with  the  practice  of  this  court.  (His  Lordship 
then  referred  to  several  instances  in  which  the  practice  adopt- 
ed in  the  present  case  had  been  followed,  and  said) 

I  do  not  consider  that  the  Advocate  General's  contention 
is  based  on  reason,  and  must  hold  that  the  preliminaiy  objec- 

(a)  8  Bom.  H.  C.  Bep.  0.  C.  J.  96. 
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tion   has  failed  and  cause  must  be  shown^  if  any   can  be       ^^73. 


shown,  on  the  merits.*  Dhurandhab 

da's 

Attorneys  for  the  plaintiffs — Shapurjee  and  Thakurdas.       sakha'bak 
Attorney  for  the  defendants — 0.    Tyehji,  Bha'u  Go. 

""  y'      —   ■■,  ^^^ VIND. 

^l.     :>  ^'  *-,  ',    -  ^  ~~ 

[OriocI^al  Civil  Jurisdiction.] 
Suit  No.  674  of  1870, 

Abdul  G ANNE  Ka'sam  and  others    .Plaintiffs,  j^^^'^i 

HussenMiya'  Rahimtula'  and  others  ...Defendants. 

Muhammmadan  law — Wakf — Settlement  07i  a  man  aiid  his  desce^i- 
dants — Perpetuity — Aulad  dar  Aulad — Warraean. 

Semhle.  To  constitute  a  valid  Wakf  according  to  Muhammadan 
law,  it  is  not  sufficient  that  the  word  "  Wakf^^  be  used  in  the 
instrument  of  endowment.  There  must  be  a  dedication  of  the 
property  solely  to  the  worship  of  God  or  to  religious  and  chari« 
table  purposes.  A  Muhammadan  cannot,  therefore,  by  using  the 
term  "  Wakf, "  effect  a  settlement  of  property  upon  himself  and 
his  descendants,  which  will  keep  suoh  property  inalienable  by  him- 
'Belf  and  his  descendants  for  ever. 

Hdd  that  the  plaintifls,  who  were  sons  of  a  daughter  of  one  of 
the  original  settlers,  did  not  come  within  the  meaning  of  the  term 
aidad  dar  atUad  or  the  term  warrasan  used  in  the  instrument  of 
settlement. 

THIS   Kuit   was  filed  by  the  plaintiffs  to  have  the  trusts  of 
a  wi-iting  in  the   Persian   language,  dated  the   25th  of 
October  1820,  earned  into  execution. 

II.  For  a  declaration  that  the  plaintiffs  were  entitled  to 
live  in  a  certain  house  mentioned  in  the  said  writing. 

III.  That  the  rights  and  interests  of  the  plaintiffs  and 
defendants  in  the  said  house  might  be  ascertained  and  decla- 
red; and  that,  if  necessary,  the  house  n^ht  be  sold  and  the 
proceeds  divided  amongst  the  plaintiffs  and  the  defendants. 

*Note, — ^Before  cause  was  shown  on  the  merits  the  defendants  lodg« 
ed  their  accounts  in  the  Commissioner's  office,  and  on  the  6th  of 
Mflich  the  rule  was  discharged,  the  defendants  being  ordered  to  pay 
the  eosts  of  and  occasioned  by  it.  Leave  was  granted  to  the  defen- 
dants to  file  in  the  Commissioner's  office  the  accounts  they  had 
lodged  there. 
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1873.  IV.     For  an  account  of  the  rents  and  proceeds  of  the  house 


Abdul  Gannk  ^^^  ^^  ^^®  application  thereof  by  the  defendants. 

Ea'bam 

V.  The  translation  of  the  Persian  writing   sued  upon  ran  as 

HUSSBN  MIYa' p   11    ^„. 

Rahimtula'.  follows:— 

'^  The  cause  of  writing  this  valid  and  legal  declaration  is  as  follows: — 

We,  namely,  I  named  Jijibai,  tho  daughter  of  Sheriff  and  the 
wife  of  Hassen  Bahimtuld  the  deceased,  and  I  named  Muhammad 
and  I  named  Ahmed  and  I  named  Abdulld  the  sons  of  Hussen  Bahim- 
tula — three  brothers  and  one  mother — making  four,  reside  in  Bom- 
bay. We  make  a  valid  declaration  and  a  clear  acknowledgment, 
being  sound  in  mind,  &c.,  as  follows  : — 

There  is  a  houso'(descnbing  it)  situated  in  Mem  an  Wada  street 
which  is  our  own  property  and  has  been  built  by  us  four  persons. 
At  present  we,  the  abovementioned  four  persons,  have,  willingly  and 
of  our  own  accord  and  with  our  consent  and  of  our  own  choice,  made 
a  wakf  of  the  abovementioned  house  in  favour  of  ourselves  and 
our  family  (ayal)  and  children  (atfal).  It  is  as  follows :  While 
we  live,  the  abovementioned  house  shall  remain  and  will  be  in 
our  possession ;  and  our  abode  and  living  together  with  our  families 
and  children  shall  be  in  the  same,  and  we  shall  never  sell  the  above- 
mentioned  house,  nor  shall  we  mortgage  it ;  and  whenever  any  of  us 
shall  depart  from  this  world,  his  wife  (zun)  and  children  (furzand) 
that  may  survive  shall  remain  in  the  house,  and  they  shall  not  think 
of  selling  or  mortgaging  the  said  house.  And  out  of  the  surviving 
persons,  whether  male  or  female,  he  who  may  be  the  eldest  shall  be  a 
trustee  of  the  said  house. 

Accordingly  the  trusteeship  of  the  abovementioned  house  had 
been  given  to  our  mother  Jijibai  unanimously  and  with  our  consent. 
In  like  manner  he  who  may  be  the  eldest  shall  have  the  trusteo- 
ship  of  the  abovementioned  house;  and  it  is  necessary  that  the 
abovementioned  house  should  be  repaired  every  year.  We  have, 
therefore,  willingly  reserved  three  godowns  which  are  situated  on  the 
ground  floor  of  the  said  houBe,in  order  that  having  recovered  the  renta 
of  the  three  godowns  the  same  may  be  spent  on  the  repairs  of  the  said 
house  ;  and  taxes  and  ground*rent  shall  be  paid  out  of  the  same,  and 
they  shall  keep  the  abovementioned  endowment  house  occupied  and  in 
good  order.  And  in  this  manner  our  children  and  ohildrens*  children 
(aukd  dar  aulad)  shall  keep  the  house  in  their  possession,  and  shall 
in  no  way  act  otherwise  in  respect  of  the  said  house.  And  we,  the  four 


BOMBAY   HIGH   COURT    REPROTS.  9 

|)enonB)  have  made  a  wakf  of  the  abovementioned  house  for  ourselves         1873. 

and  family  (aval)  and  children  (atfal)  and  our  heirs  (warrasan)  here-  "  ~ 

^         __  -  ,    „  ,  1  >      «  .*  1  •    Abdul  Ganke 

after.    We,  or  any  of  us,  shall  have  no  claim  by  way  of  ownership       Ka'bam 

against  this    endowed  house.    Should  any    of  us  raise   a  claim  v. 

against  another  in  respect  of  the  endowed  house,  the  same  shall  be  sahimtula'. 
null  and  void  and  inadmissible.  Therefore  these  few  words  have  been 
written   by  way  of  a   valid,  legal,  and   trustworthy   endowment 
paper." 

The  above  writing  was  signed  by  Jibibai  and  her  three 
sons. 

Jibibai  died  in  1824  leaving  her  three  sons  surviving  her. 

Mohammad  died  in  1830  leaving  two  daughters^  Hudbai 
and  Khatizabdi^  of  whom  Khatizab&i  died  without  issue.  The 
plaintiffs  were  the  surviving  sons  and  daughter  of  Hudbdi. 

Ahmed  died  in  1827  leaving  a  son  Rahimtula. 

Bahimtula  and  his  two  sons,  Hussen  Miya  and  Fattey 
Muhammad^  were  by  the  plaint  alleged  to  be  in  possession  of 
the  house  mentioned  in  the  endowment  writing,  and  were, 
with  Jamnabai,  the  daughter  of  Abdulla,  the  original  defen- 
dants to  the  suit.  Rahimtula  died  during  the  progress  of  the 
suit,  and  his  daughters  and  widow  in  addition  to  his  said  two 
sons  were  made  defendants  as  his  representatives. 

AbduUa  died  in  1846  leaving  a  daughter  JamnAbai  who, 
as  above  stated,  was  made  a  defendant  in  the  suit,  but  was 
not  in  possession  of  any  portion  of  the  house. 

On  the  death  of  Muhanmiad  in  1830,  Abdullfi,  the  third  son, 
took  up  the  management  of  the  house ;  but,  in  consequence  of 
a  quarrel  between  him  and  Bahimtuld,  AbduUd  left  the  house 
about  1835.  He  took  the  endowment  paper  with  him  and, 
shortly  before  his  death,  gave  it  to  his  daughter  Jamndbdi. 

Hudbdi,  the  mother  of  the  plaintiffs,  left  the  house  about 
the  same  time,  and  the  plaintiffs  never  afterwards  lived  in 
the  house. 

The  parties  to  the  suit  were  of  the  Hullai  Memon  sect. 
The  important  issues  raised  were — 
2  H  C 
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^873.  1.     Whelilier  the  Persian  writing   was  executed  by  Jijib^i 


Abditl  Ganne  and  her  three  sons ; 

Ka'sah 

V.  2.     whether  the  writing  was  valid  according  to  law ; 
HussEN  Miya'  .        -  . 

Kaiumtula'.  3.     Whether  the  persons  executing  the  writing  had  power 

to  make  the  disposition  of  the  property  therein  comprised ; 

4.  Whether  the  suit  was  barred  by  the  provisions  of  Act 
XIV.  of  1859. 

The  evidence  in  the  suit  was  taken  before  Bayley,  J., 
who  considered  it  desirable  that  the  questions  involved 
should  be  argued  before  two  Judges.  The  case  accordingly 
came  on  for  argument  before  Bayley  and  Milvill,  J  J.,  on 
the  2()th  of  January  1873. 

Mayheiv  and  Marriott  for  the  plaintiffs. 

The  Honourable  A.  R,  Scohle  and  Latham  for  the  defen- 
dants other  than  Jamndbdi. 

Aiutey  and  B.  Tyehji  for  the  defendant,  Jamn^bdi. 

Cur,  adv,  V7ilt» 

MelvILL,  J. — It  is  certain  that  the  settlement  made  by  the 
ancestors  of  the  parties,  to  which  the  plaintiffs  and  the 
defendant  Jamnabdi  ask  the  Court  to  give  effect,  is  one 
which  would  be  invalid  under  English  law.  It  creates  a 
perpetuity  of  the  worst  description,  for  it  jpre vents  the  aliena- 
tion of  the  house  for  ever,  and  necessitates  its  use  in  a 
manner  which  the  natural  increase  in  the  number  of  descen- 
dants would  probably  render  impossible,  even  if  they  should 
be  willing  (which  could  hardly  be  expected)  to  Kve  amicably 
under  one  roof  throughout  all  generations.  The  absurdity 
of  the  settlement  is  sufficiently  shown  by  the  circumstance 
that,  even  during  the  lifetime  of  the  executing  parties,  family 
quMT.  Is  ai'ose  which  rendered  it  impossible  for  them  to  con- 

If  the  parties  to  the  present  suit  were  Hindus,  there 
would  be  little  difficulty  in  deciding  it.  The  Supreme  Court 
of  Bombay  in  a  case  (of  Maccundass  Valubdass  v.  Oanputrao 
Gojyinath  and  others)   reported  in   Perry's  Oriental   Cases 
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(p.  143),  refused  to  give  effect  to  a  will  rcistrieting  for  ever        '873. 


the  alienation  of  a  family  house ;  Jand  the  current  of  judicial  abdul  Gannk 
decisions  has  always  been  unfavorable  to  attempts  by  Hindus      Ka'sam 
to  create  perpetuities.     Any  doubt  which  might  have  existed  Hussem  Miya' 
on   the  subject  has  been  removed  by  legislation,  the  pro- 
visions of  Sec.  101  of  the  Indian  Succession  Act  having  been 
made  applicable  to  the   wills  of  Hindus   in  the  Presidency 
Towns  by  Act  XXL  of  187a. 

The  Legislature  declined  to  make  the  provisions  of  that 
Act  applicable  to  the  wills  of  Muhammadans,  avowedly  on 
the  ground  that  the  Muhammadans  possess  an  elaborate  legal 
system  of  their  own  upon  the  subject  of  wills,  which  is  so 
closely  connected  with  all  their  customs  and  with  their 
religious  belief  that  it  would  be  improper  to  disturb  it.*  There 
are  not,  so  far  as  we  are  aware,  any  reported  decisions  on 
the  point  in  suits  which  have  arisen  between  Muhammadans. 
The  question,  therefore,  of  the  right  of  a  Muhammadan  to 
create  a  perpetuity  is  one  which  is  untouched  by  either 
legislative  or  judicial  authority. 

The  same  general  principle,  however,  which  in  other 
countries  and  other  systems  of  law  has  led  to  the  discour- 
agement of  perpetuities,  as  being  equally  opposed  to 
public  policy  and  to  the  interests  of  private  persons,  is  as 
applicable  to  Muhammadans  as  to  people  of  other  races  and 
creeds.  The  spirit  of  Muhammadan  law  would  seem  to  bo 
strongly  opposed  to  an  unlimited  power  to  dispose  of  pro- 
perty; for,  under  it  conditional  gifts  are  invalid,  while  lega- 
cies cannot  exceed  one-third  of  the  testator's  estate,  and  a  will 
made  in  favor  of  one  son,  or  of  one  heir,  cannot  take  effect  to 
the  prejudice  and  without  the  consent  of  tJie  other  sons  or  the 
other  heirs.  It  was  almost  admitted  in  the  argument  before 
us,  and  we  think  that  it  must  be  admitted,  that  if  the  dispo- 
sition of  property,  which  we  are  considering,  be  regarded  as 
a  mere  family  settlement,  it  cannot  be  enforced ;  and  thatt  h  o 

*  See  Speech  of  the  Honourable  Mr.  Stephen  in  Legislative  Council 
Ist  January  1870. 
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1873.        only  ground  on  which  effect  can  be  given  to  it,  is  that  it  falls 
Abdul  Qaxre  ^^^^^  *^®  peculiar  provisions  of  Muhammadan  law  relating 
Ka'sam      to  what  is  called  '*  wakf ." 

V. 

Rahimtula'.  -^ow,  there  is  perhaps  no  question  of  Muhammadan  law 
in  regard  to  which  it  is  more  difficult  to  find  materials  for 
a  sound  judgment  than  that  of  wdkf  or  appropriations. 
As'to  the  meaning  of  the  term^  and  as  to  the  constitution 
and  effect  of  the  theory  which  it  describes,  Hanifa  and 
the  two  disciples  appear  to  be  in  almost  every  particu- 
lar hopelessly  at  variance ;  and  in  attempting  to  grasp  at 
some  intelligible  principle  on  which  to  base  a  preference 
for  the  opinion  of  one  over  another,  one  is  met  by  verbal 
s^btleties  and  artificial  distinctions  from  which  one  labors 
in  vain  to  extract  any  definite  meaning.  After  the  best 
consideration  which  we  have  been  able  to  give  to  the  matter, 
we  think  that  the  correct  legal  meaning  of  the  term 
"  wakf, "  which  originally  means  nothing  more  than  ''deten- 
tion,''  is  an  appropriation  of  a  pious  or  charitable  nature. 
This  is  the  definition  given  by  Mr.  Hamilton  in  his  trans- 
lation of  the  Hedaya  (Vol.  II,  p.  334,  note)  and  he  is  followed 
by  Sir.  W.  Macnaughten.  Professor  Johnson,  in  his  Persian 
and  Arabic  Dictionary,  defines  it  as  a  ''  bequeathing  for 
pious  uses  (as  habitations  for  the  poor  and  books  for  the 
use  of  learned  men)."  So  Professor  Wilson  in  his  Glossary 
of  Indian  Terms  :  "  Wdkf — a  bequest  for  religious  or  chari- 
table purposes,  an  endowment,  an  appropriation  of  property 
by  will  or  by  gift  to  the  service  of  God  in  such  a  way  that 
it  may  be  beneficial  to  men,  the  donor  or  testator  having 
the  power  of  designating  the  persons  to  be  so  benefited.'' 
It  is  true  that  Mr.  Baillie,  in  his  Digest  of  Muhammadan 
law  (p.  649  note),  expresses  an  opinion  that  the  term  is  more 
comprehensive  [^and  includes  settlements  on  a  person's  self 
and  children.  This  opinion  seems  to  be  founded  on  the 
opinion  of  Aboo  Yoosaf,  but  is  opposed  to  that  of  the  other 
disciple,  Mahomed,  and  other  doctors  of  the  law  (2  Hedaya 
349) ;  and  it  would  seem  to  derive  its  chief  support  from 
a  saying  attributed  to  the  Prophet  *'  a  man  giving  subsistence 
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to  himself  giveth  alms/'    This    sayings  if  it  stood  nnex-        1873. 


plained,  would  be  as  little  consistent  with  oar  sense  of  what  abdul  Oannk 
constitutes  a  meritorious  action  as  the  selfish  interpretation      ^a'sam 
sometimes  given  to  our  own  common  saying  that  "  charity  Husskn  Miya' 
begins  at  home";  but  the  Prophet's  meaning  is  probably  »^^™^^^'- 
correctly  explained  by  Mr.  Hamilton  (2  Hedaya  851,  note)  : 
"  As  where  (for  instance)  a  man  appropriates  the  whole  of  his 
property,  thus  reducing  himself  to  poverty ;  in  which  case 
the  charity  is  as  effectual  with  respect  to  him  (where  he 
necessarily  reserves  a  sufficiency  from  the  product  for  his 
own  subsistence)  as  with  respect  to  any  other  pauper.^*    And 
even  Aboo  Yoosaf,  liberal  and  even  radical  as  he  is  in  his  de« 
sire  to  bring  family  settlements  within  the  category  of  law. 
ful  appropriations,  does  not  venture  to  exclude  the  idea  of 
charity  altogether.    For,  though  he  differs  from  Aboo  Huneefa 
and  Mahomed  as  to  the  necessity  of  mentioning  in  express 
terms  that  the  ultimate  destination  of  the  produce  of  the 
endowment  is  the  support  of  the  poor,  he  still  admits  that 
it  must  revert  to  the  poor,  as  that  must  be  supposed  to  be 
the  appropriator's  design,  though  he  should  fail  to  mention 
it  (Baillie  pp.  557,  558). 

We  think  that  the  balance  of  authority  is  strongly  in 
favour  of  the  conclusion  that,  to  constitute  a  valid  wakf, 
there  must  be  a  dedication  of  the  property  solely  to  the 
worship  of  God,  or  to  religious  or  charitable  purposes. 
This  view  is  in  accordance  with  that  taken  by  the  Calcutta 
High  Court  in  Bibee  Kuneez  Fatima  v.  Bibee  Saheba  Jan  and 
others  (a) .  It  also  derives  support  from  the  decision  of  the 
Judicial  Committee  of  the  Privy  Council  in  Jeivun  Dos9 
Sahoo  v.  Shah  Kubeer-ood-deen  {b).  In  that  case,  it  was  held 
that,  according  to  the  Muhammadan  law,  it  is  not  necessary, 
in  order  to  constitute  a  wakfj  "  or  endowment  to  religious 
and  charitable  uses,"  that  the  term  wakf  be  used  in  the 
grant,  if  from  the  general  nature  of  the  grant  such  tenure 
can  be  inferred.  We  think  that  tj^e  converse  of  this  propo- 
sition holds  good,  namely,  that  it  is  necessary,  in  order  to 

(a)  8  Calc  W.  Rep.  Civ.  B.  313.  (h)  2  Moo.  Ind.  App.  390. 
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1873.        constitute  a  wahf,  that  the  endowment  should  be  to  religious 


Abdul  Gannb  ^^^  charitable  uses^  and  that  it  is  not  sufficient  that  the  mere 
Ka  SAM       {^Yxxx  wakf  should  be  used  in  the  grant.     To  hold  otherwise 


V, 


IiuasEN  Miva'  would  be  to  enable  every  person  by  a  mere  verbal  fiction  to 

UAHIMTULA'.  .  «  n  .       . 

create  a  perpetuity  of  any  description. 

Now  in  the  document  with  which  we  are  dealing  there 
is  not,  as  it  appears  to  us,  the  faintest  indication,  beyond  the 
use  of  the  word  "  wakf,'*  that  the  persons  making  the  set- 
tlement had  any  religious  or  charitable  object  in  contempla- 
tion. We  can  see  in  it  nothing  but  a  spirit  of  family  pride 
endeavouring  to  keep  up  a  family  house  in  perpetuity. 

We  are,  therefore,  inclined  to  hold  that  the  settlement^ 
which  the  plaintiffs  ask  us  to  enforce,  cannot  be  maintained 
on  the  ground  that  it  is  a  wakf. 

It  is  not,  however,  necessary  that  wo  should  come  to  a 
positive  decision  on  this  point,  because  there  are  other 
grounds  on  which  we  think  that  the  plaintiffs  must  fail. 
Even  if  the  settlement  could  bo  maintained  as  wakf,  it  is 
more  than  doubtful  whether  the  plaintiffs,  as  the  sons  of  a 
daughter  of  one  of  the  appropriators,  could  take  under  its 
provisions.  They  are  certainly  not  included  as  beneficiaries 
under  the  terms  "ay^l^^  (family)  or^atfdl^'  (children). 
It  is  equally  certain  that  they  do  not  como  within  the  term 
'^furzundan,"  or  its  Arabic  equivalent  *^awl&d^'  (see  Wilson's 
Glossary  under  "furzand^';  Baillie  p.  570  and  note,  p.  571 
note;  Macnaughten's  Principles  pp. ^331  to  333).  They  are 
not  ''  warrasan ''  or  heirs,  being  only  the  first  of  the  distant 
kindred.  There  is  only  one  expression  in  the  whole  docu- 
ment, viz.,  "  awlad  dar  awUd,**  under  which  they  might 
possibly  come  in  on  the  authority  of  Baillie  p.  572.  But 
the  words  there  used  are  more  comprehensive.  Looking  to 
the  limited  signification  of  the  word  "  awlud,*'  it  would  bo 
difficult  to  hold  that  the  mere  reduplication  of  the  word 
could  have  the  effect  of  letting  in  an  entirely  new  class  of 
beneficiaries.  It  would  be  necessary  that  the  words  should 
bo  very  clear  and  explicit,  before  they  could  be  held  to  ad- 
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family,  since  the  admission  of  persons  who  would  be  com-  ardil Ganne 
paratively  strangers  to  the  family,  would  apparently  frustrate     ^^^'s^m 
the  whole  object  of  the  endowment.  Husskn  Miya' 

Rahlmtula'. 
On  this  ground,  therefore,  we  are  of  opinion  that  the 
plaintiffs  have  failed  to  make  out  a  case  entitling  them  to 
any  benefit  from  the  settlement,  even  if  the  settlement 
could  be  held  to  be  valid,  which,  in  our  opinion,  it  would  be 
very  difficult  to  hold. 

Are  they  then   entitled  to  succeed  on  any  other  ground? 
It  must  be  regarded  as  a  case  of  intestacy,  and  the  plaintiffs^ 
as  the   first  of   the  distant  kindred,   would    be    entitled, 
under  ordinary  circumstances,  to  a  share  of  the  inheritance. 
But  they  are  met  by  the  plea  of  the  law  of  limitation,  and 
it  appears  to  us  that  the  plea  is  a  good  one.     Undoubtedly, 
if  the  original  defendant,  Rahimtul&,  was  a  trustee  under 
the  settlement,  he  could  not  plead  the  statute.    But  can  he 
be  considered  to  have  been  in  possession  at  any  time  as  a 
trustee  ?     We  think  not.     He  was  the   son  of  Ahmed,  the 
second  of  the  three  brothers  who  were  the  appropriators. 
By  the  terms  of  the  settlement,  the  eldest  surviving  member 
of  the  family  for  the  time  being,  whether  male  or  female, 
was  constituted  the  trustee.     Accordingly,  on  the  death  of 
the  mother,    Jijibdi,  the  eldest  son,    Muhammad,    became 
trustee.     On  his  death,  he  was  succeeded  by  the  third  son 
Abdulld ;  Bahimtula's  father,  Ahmed,  having  intermediately 
deceased.     Now,  there  can  be  no  doubt    on    the    evidence 
that,  in  consequence  of  a  quarrel  with  Rahimtuld,   Abdulli 
left  the  house  about  the  year  1835,  and  was  followed  by  the 
plaintifi*^s  father    and  mother.     Abdulld  went  to  reside  in 
another  house,  in  which,  according  to  some  of  the  witnesses^ 
he  died.     Jamndbdi  and  the  plaintiff^s  father  say  that  he 
returned  to  the  family  house  and  died  there ;  but  the  other 
story  seems  the  more  probable.     It  is  certain  that  the  instru- 
ment  creating  the    trust    has  always  been  in  Jamndbdi's 
possession^  having  Ipeen  given  to  her,  as  she  says,  by  her 
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1873.        father,  Abdull4,  two  months  before  his  death.     This  seems 

Abdul  Oaitnb  ^  indicate  that  he  regarded  her,  and  not  Rahimtuld,  as  his 

^  successor.    There  is  nothing  in  the  evidence  to  show  whe- 

RAmT^I'"^  ther  she  or  ^Rahimtuli  is  the  elder.     If  she  be  so,  then 

under  the  terms  of  the  settlement  she  would  succeed  to  the 

trusteeship  as  a  matter  of  right. 

The  matter  then  stands  thus : — Bahimtula  has  been  in 
undisturbed  possession  of  the  house,  to  the  exclusion  of  all 
other  members  of  the  family,  for  more  than  30  years.  His 
possession  certainly  was  not,  in  its  inception,  the  possession  of 
a  trustee,  for  another  trustee  was  living,  and  there  is  nothing 
whatever  to  show  that  at  any  subsquent  period  it  necessarily 
assumed  that  character,  nor  that  he  ever  admitted  himself  to 
be  a  trustee,  nor  that,  until  a  few  months  before  the  institu- 
tion of  the  suit,  he  received  any  notice  from  the  other  mem- 
bers of  the  family  that  he  was  held  to  be  a  trustee.  Under 
these  circumstances,  we  must  hold  that  his  possession  was 
adverse,  and  that  any  claim  which  the  plaintifEs  or  Jamndbdi 
may  have  by  virtue  of  inheritance  is  barred  by  lapse  of  time. 

We  find  on  the  first  issue  in  the  affirmative.  We  find  the 
4th,  7th,  and  8th  issues  in  favour  of  the  defendants  other 
than  Jamndbdi.  On  the  9th  issue  we  find  in  the  negative^ 
On  the  2nd,  3rd,  5th,  and  6th  issues  it  is  unnecessary 
to  record  any  finding. 

We  pass  a  decree  in  favour  of  the  defendants  other  than 
Jamndb&i. 

Jamndbdi  will  pay  her  own  costs.  The  plaintiffs  will  bear 
the  costs  of  the  other  defendants. 
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[Appellate  Civil   Jurisdiction.] 
Reg ular  Appeal  No.  26  of  1871.  januf  ^'  28 


Shridhar  Hari    Appellant. 

Chima'   valad  La'du  and  Ba'puji  )  ij.«„.^^.^,, 
Ameut     Mamlatdar  ot  Parker)        ^ 

Procedure — Improper  Joinder  of  Government  qfficer  as  defendant — H^ec- 
tio}i  o/  plaint — Return  of  plaint  for  presentation  to  proper  Court, 

Where  a  plaint  is  presented  to  the  Judge  of  a  district,  in  which 
plaint  an  o£5cer  of  Government  is  added  as  a  nominal  defendant,  no 
canse  of  action  being  alleged  against  him,  the  proper  course  for  the 
District  Court  to  adopt,  is  either  to  reject  the  plaint,  or  to  call  upon 
the  plaintiff  to  amend  it  by  striking  out  the  name  of  the  officer  im- 
properly added  as  a  defendant,  and,  upon  the  plaintiff  consenting  to 
do  80,  to  return  the  plaint  to  the  plaintifTfor  presentation  to  the  court 
of  the  lowest  grade  competent  to  try  it. 

Where  the  District  Judge  did  not  adopt  this  course,  but  proceeded 
to  try  the  cause,  the  High  Court  annulled  his  decree,  and  (the  plain- 
tiff consenting  to  amend  his  plaint)  returned  it  to  him  for  amend- 
ment and  presentation  to  the  proper  court. 

THIS  was  an  appeal  from  the  decision  of  A.  Bosanquet, 
Jadge  of  the  District  of  Ahmadnagar,  rejecting  the 
plaintiff's  claim. 

The  plaintiff  in  his  plaint  alleged  that  the  proprietor  of 
certain  lands,  situated  in  Taluka  Pamer,  redeemed  them  from 
hie  mortgagees,  of  whom  the  defendant  No.  1,  ChimS  valad 
Lddn^  was  one,  and  mortgaged  them  to  the  plaintiff,  placing 
him  in  possession  on  the  23rd  of  June  1860;  that  in  a  sum- 
mary suit  brought  by  the  defendant,  Chimd,  in  the  court  of 
the  Mdmlatddr,  the  second  def  endant,the  latter,  by  an  order 
dated  the  9th  of  July  1868,  deprived  him  of  his  possession, 
The  plaintiff  prayed  that  a  decree  should  be  passed  against 
both  the  defendants,  and  that  his  possession  should  be  re« 
stored  to  him. 
3  H  c 


Cbxha'. 
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^^'^^'  The  defendant,  Chimi,  stated   that  he  had  the   right  of 

Shbidhar  possession  in  consequence  of  his  mortgage  from  the  proprie- 
p.  ^  tor,  which  was,  as  he  alleged,  still  unredeemed.  The 
Mimlatddr  pleaded  that  he  had  full  authority  to  dispose  of 
the  complaint  of  the  first  defendant  under  Bombay  Act  V.  of 
1864,  and  that  as  he  had  acted  bond  fide,  he  was  protected  by 
ActXVIILof  1850. 

The  District  Judge,  holding  the  decree  of  the  Mfimlatddr's 
court  conclusive  on  the  question  of  possession,  and  being 
of  opinion  on  the  evidence  that  the  plaintiff  had  not  proved 
his  claim,  gave  a  decree  in  favor  of  the  defendants. 

The  appeal  was  heard  by  Sargent,  Acting  C.J.,  and  Mel. 

VILL,  J. 

Bahiravndth  Mangesh  for  the  appellant. 
ChunUdl   Mdnikldl  for  the  respondents. 

Percubiah: — The  plaint  does  not  allege  a  cause  of  action 
against  the  Mdmlatddr,  nor  seek  any  relief  against  him* 
The  plaint  Bhould,therefore,have  been  rejected  by  the  Judge 
unless  the  plaintiff  consented  to  amend  it  by  striking  out  the 
name  of  the  Mdmlatd&r ;  in  which  case  he  would  have  had 
no  jurisdiction  to  try  the  suit.  This  Court  annuls  the  decree, 
and  the  plaintiff,by  his  Vakil,consenting  to  amend  the  plaint 
by  striking  out  the  name  of  the  M^mlatdar,return8  it  to  him 
to  be  presented  in  the  proper  court.  It  is  clear  that  the  Mdm- 
latddr is  only  a  nominal  defendant,  and  that  his  being  made 
80  was  solely  for  the  purpose  of  evading  the  law. 

Decree  annulled. 


BOMBAY  HIGH  COURT  REPOETS. 


19 


[Appellate  Civil  Jueisdiction.] 

Special  Appeal  No.  374  o/1872. 

Ba'pu  binlsbvAR Appellant. 

Lakshuman  Ba'ji Respondent. 

Limitation — Suit  to  set  aside  order — Date  of  order — Signing  of  order 
--Civ.  Froc.  Code,  Sees,  185  and  246  —Act  XXUL  of  1861,  Section  33 

In  computing  the  time  for  bringing  a  suit  to  set  aside  an  order 
made  under  Section  246  of  the  Code  of  Civil  Procedure,  the  date  upon 
which  the  order  is  signed,  and  not  the  date  upon  which  it  is  verballj 
made,  should  be  considered. 

THIS  was  a  special  appeal  from  the    decision    of  R  F. 
Mactierj  District  Judge  of  Satara,  in  a  regular  appeal > 
affirming  the  decree  of  the  Subordinate  Judge  of  Vittey. 

The  suit  was  brought  to  recover  possession  of  a  house.  The 
defendant^  Lakshuman^  under  a  decree  in  his  favour  against 
Bandu,  attached  the  house  in  execution.  B£pu  then  applied^ 
under  Section  246  of  the  Civil  Procedure  Code,  to  raise  the 
attachment  on  the  ground  that  the  house  belouged  to  him,  as 
he  had  purchased  it  from  Bandu  before  the  attachment.  That 
application  was  rejected,  and  B^pu  was  referred  to  a  regular 
suit.  The  order  of  rejection  was  orally  given  on  the  1st  Au- 
gust 1864-,  but  was  not  signed  by  the  Subordinate  Judge  till 
the  80th  of  that  month.  The  plaint  in  the  present  suit  was 
filed  on  the  28th  August  1 865. 

The  defendant,  Lakshuman,  inter  alia  pleaded  that  the 
claim  was  barred  under  Section  247  of  the  Code  of  Civil  Pro- 
cedure. 

Both  of  the  Lower  Courts  decreed  in  favour  of  the  plain- 
tiff.    The  District  Judge  said — 

"Issue  (1)  Is  this  claim  barred  ? 

^f  ^1  f^  ^  *P  ^  ^  ^  ^^  3fC  }■{ 


1873. 
March  8. 
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^^^^  "  This  claim  was  filed  28th  August  1865,  and  under   Sec 

Ba'pu  bin     tion  246  of  the  Civil  Procedure  Code,  any  claim  by  a  party 

ISHVAR  • 

y^  agamst  whom  an  order  refusing  to  give   up  the  property  to 

Lakjhuman  jiim  i^as  been  passed,  must  be  made  within  a  year  from   the 
date  of  the  order ;  the  'order'  here  is  dated  Ist  August  1864, 
but  the  date  of  its   being  signed  is  30th  August.     Now,  it 
seems  to  be  plain  that  the  order  was  not  an  'order'  till  it  was 
signed  as  such,   and  that  if,  from  any  cause,  there  was  a 
difference  of  time  between  the  actual  drafting  of  the  order 
and  the  signing  of  it,  the  latter   date  is  to  be  held  as  th» 
*  date  of  the  order. '    The  Court's  Sheristeddr  has  given  a 
deposition    about   this,  and  has    stated  that   the  Subordi- 
nate Judge    gave  the  order    verbally  on    the  date    when 
it  was  written  out ;  but  from  an  oversight  the  signature  was 
not  made  on  the  order  tilt  30th  August.     It  is  seidd  that  the 
order  was  pronounced  on  the  1st  August,  though  the  delay 
in  signing  took  place  a«  above.     But  by  the  words  erf  Section 
24T '  the  date  of  the  order,^  I  can  only  consider  the  '  order ' 
to  be  an  '  order '  when  it  is  signed  and  not  before ;  and  I  do 
not  think  that   the  verbal  explanation  given  will  set  aside 
the  written  date   of  the  signature,  and  must  hold  that  an 
order  signed  30th  August  must  be  considered  to  be  one  of 
this  date,  and  that  as  this  claim  was  made  within  one  year 
after  this  date,  i.e.,  28th  August  1 865,  it  is  not  barred,  and  on 
this  ground   I  must  on  the  first  issue  hold  this  claim  to  be 
within  limit." 

The  special  appeal  was  argued  befored  Westropp,  C. J.,  and 
Melvill,  J. 

Mdnikshd  JaJidngirshd  for  the  appellant. 
Ghanashdm  Nilkant  for  the  respondent. 
Per  Curiam: — Having  regard  to  Section  185  of  the  Civil 
Procedure  Code  and  Section  38  of  Act  XXIII.  of  1861,  this 
Court  is  of  opinion  that  the  order  made  under  Section  246  of 
the  Civil  Procedure  Code  was  not  complete  until  it  was 
signed  upon  the  30th  August  ]  864,  and  therefore  this  Court 
afiirms  the  decree  of  the  District  Judge  with  costs. 

Decree  affirmed  with  costs. 
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'^Appellate  Civil  Jurisdiction.] 

Refen*ed  Case* 

Ratanshankab  Reva'shankae    Plaintiff. 

Gula'bshankar  La'lshankab Defendant. 

Smc^  Cause  Cowrt — JwrUdiciicn — Implied  contr<td — ^Varshasan — 
CloMn  to  recover  share  m  Varshdsan  received  hy  Defendant — Act  XI.  of 
1865,  Sec,  6, 

Salt  to  reoover  a  share  in  a  varshdsan  payable  by  the  Gaekwad's 
Government  and  received  by  the  defendant  as  the  eldest  member 
of  the  original  grantee's  family,  is  cognizable  by  a  Conrt  of  Small 
Causes  in  the  Mofussili  the  claim  being  one  on  an  implied  contract  i 
viz.,  a  contract,  by  the  defendant,  to  pay  to  the  plaintiff  mcmey  re- 
ceived by  the  defendant  to  the  use  of  the  plaintiff. 

Sunkur  Loll  Fattuck  O^awal  v.  Mwaamv/t  Rdm  Kalee  (18  Calc. 
W.  Eep.  Civ.  R.  104)  followed. 

Keshav  BhaJt  v.  Bhdgirthi  Mi  (3  Bom.  H.  C.  Rep.  A.  0.  J.  76  )  over- 
ruled. 

THIS  case  was  referred  to  the  High  Court  by  Syud  Hussein 
El  Medini^  Judge  of  the   Small  Cause  Court  at  Surat, 
with  the  following  observations  : — 

"  The  plaintiff  brings  this  action  to  recover  the  above  sum 
to  which,  he  alleges,  he  is  entitled  as  a  sixth  sharer  in  a  var- 
shdsan  originally  granted  by  the  Graekwad  to  their  ancestor, 
which  the  detendant,  being  now  the  eldest  member  of  the 
family,  draws  from  the  Nowsaree  Treasury  and  distributes 
among  the  several  sharers. 

"The  plaintiflf  had  before  filed  a  suit  in  the  Munsif's 
Court  at  Surat  to  recover  the  money  which  then  had  accrued 
due.  The  Munsif  gave  a  decree  in  his  favour,  but  the  then 
Judge  of  Surat  reversed  the  decree  on  the  ground  '  that  the 
action  was  virtually  to  try  the  right  to  the  hak  in  question, 
a  right  which  a  foreign  court  is  not  competent  to  adjudicate 
on.'  The  High  Court,  however,  in  Special  Appeal  No.  539 
of  1867,  set  aside  this  ruling  and  remanded  the  case  to  the 
Judge  who  then  confirmed  the  decree  of  the  Munsif. 


1873. 
March  4. 
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1873.  "  The  present  action  is  to  recover  the  pliiintifPs  share  of 


BATAN-      the  money  which  the  defendant  has  since  received  from  the 
^^^     Gaekwad's  Treasury/' 

8HANKAB 

V.  The  Judge  then  referred  to  Keshav  Bhat  8f  Bhdgirthi  Bdi 

8HAKKAR  Mi  ^  ^^^  brought  by  a  widow  to  recover  a  sum  of  money 
liAtsHAMKAR.  Y^iiicJi  gjie  claimed  as  her  share  in  a  varshdsan,  or  annual 
allowance,  paid  from  the  Government  Treasury  to  the  defen- 
dant, which  suit  the  High  Court  (  Tucker  and  Gibes,  JJ.) 
held  to  be  not  cognizable  by  a  Court  of  Small  Causes^ 
TucKTO,  J.,  there  saying  : — 'It  does  not  appear  to  us  that  the 
words  used  by  the  Legislature  in  Section  6,  Act  XI..  of  1865, 
which  define  the  jurisdiction  of  Courts  of  Small  Causes,  in* 
elude  a  claim  of  this  description.  It  has  been  argued  that 
the  debt,  if  due  at  all,  is  due  on  account  of  an  implied  con- 
tract between  the  parties ;  but  this  proposition,  we  think, 
cannot  be  maintained,  as  the  plaintiff's  alleged  right  to  share- 
in  the  allowance  is  not  founded  upon  any  contract,  express 
or  implied." 

On  the  other  hand,  the  Judge  referred  to  the  judgment  of 
the  High  Court  (Couch,  C.J.,  and  Newton,  J.)  delivered  by 
Couch,  C»J.,  on  20th  November  1867,  in  the  special  appeal 
case  between  the  parties  to  this  plaint  referred  to  above,  in 
which  it  was  said  : — 

"  The  question  to  be  determined  was  whether  money,  which 
had  been  received  by  the  defendant,  had  been  received  partly 
on  the  plaintiff^s  accoVmt  ;  there  was  jurisdiction  to  try  this* 
and  if  it  became  necessary  incidentally  to  try  the  question  of 
title  to  the  money,  it  would  not  deprive  the  Court  of  juris- 
diction. The  Judge  was  wrong  in  holding  that  the  Munsif 
had  no  jurisdiction,  and  as  this  is  a  question  of  jurisdiction, 
the  Court  thinks,  although  no  special  appeal  lies,  it  should 
exercise  its  extraordinary  powers  and  correct  the  error.'*  The 
Judge  also  mentioned  Ramchandra  Dixit  v.  Sdvitribai  (b)» 

(a)  8  Bom.  H.  C.  R.  76,  A.  C.  J. 
(h)  4  Bom.  H.  C.  K  73,  A.  C.  J. 
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He  next  cited  SuTikur  v.  Mussamiii  (c)  ,  in  which  Couch,        1873. 
CJ,,  said  : — "  We  are  of  opinion  that  a  special  appeal  does      ratan^ 
not  lie  in  this  case.     Section  27,  Act  XXIII.  of  1861,  pro-     ®|tvV^* 
vides  that   a  special  appeal  shall  not  lie   in   a  suit  of  the    shankar 
nature    cognizable  in   the  Courts   of   Small  Causes   under     Gula'b- 
Act  XLIL  of  1860,  when  the  debt,  damage,  or  demand,  i^i^^l^ 
for  which  the  original  suit  was  instituted,  does  not  exceed 
Rs.    500.     The  suits   which  are  cognizable   by  Courts  of 
Small   Causes  are  now  defined  by  Section   6  of   Act.  XI. 
of  1865,  to  which,  by  Section  50,  the  Act  XXIII.  of  1861  is 

made  applicable,  and  amongst  them  are  claims  for  money 
due  on  bond   or  other  contract.     The    claim  in  this  suit 
is  to  recover  money  which,  the  plaintiff  says,  the  defendant 
has  received,  and  which  the  plaintiff  is  entitled  to  a  share 
of.     In  fact,  the  claim  is  founded  upon  this,  that  the  defen- 
dant, with  regard  to  a  portion  of  the  money  which  belonged 
to  the  plaintiff,  received  it  for  and  on  behalf  of  the  plaintiff, 
and  the  right  to  recover  it  is  founded  upon  what  has  always 
been  regarded  as  an  implied  contract  to  pay  it  over  to  the 
person  for  whom  it  was  received.     We  think  the  word  'con- 
tract' in   Section  6  was    intended  to  include  such   cases. 
That  it  was,  is  apparent  from  the  exceptions  in  the  proviso 
to  the  section,  one  of  which  is  an  action  on  a  balance  of 
partnership    account,   unless   the   balance   shall  have   been 
struck  by  the  parties  or  their  agents.     A  right  to  recover  a 
balance  of  a  partnership    account  by  one  partner  against 
another  is  founded  upon  one  partner  acting  as  agent  to  the 
others,  and  receiving  money  as  such  agent  and  being  bound 
to  pay  the  others  their  shares.     If  the  words  of  Section  6 
are  large  enough  to  include  a  claim  of  the  kind,  certainly 
they  would  include  such  a  claim  as  the  present.     Again, 
it  seems  to  have  been  supposed  that,  if  it  had  not  been 
otherwise  provided,  there  would  have  been  a  right  to  re- 
cover a  share  or  part  of  a  share  under  an  intestacy ;  which 
must  be  on  the  ground  that  the  party,  who  had  the  sharei 

c  18  Calc.  W.  R.  104. 
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1873.        was  under    an    implied    contact  to  pay    it    over.     These 

ratan-      instances  shew  that  ^'  contract  '*  in  Section  6  was  intended  to 

*Rbva'^     have  a  very  extensive  meaning,  for  there  are  no  other  words 

sHANKAR     {^  ^Q  section  which  would  include  such  cases.     They  would 

GuLi'B-     not  come  within  the  term  damages.     It  has  been  held  by 

La'lshan^  this  Court,  in  a  case  which  is  reported  in  the  special  (Small 

Cause  Court)  number  of  the  Weekly  Reporter,  page  23,  and  is 

quoted  in  Mr.  Broughton's  note  to  Section  6,  that  a  Small 

Cause  Court  has  jurisdiction  in  a  suit  brought  by  one  of  several 

joint  owners  of  property  against  his  co^sharer  for  his  share 

of  the  profits/' 

The  Judge,  finding  the  authorities  in  conflict,  referred  to 
the  High  Court  the  question  whether  the  plaint  in  the  pre- 
sent case  was  cognizable  by  the  Small  Cause  Court,  and  he 
expressed  his  own  opinion  to  be  in  favour  of  the  aflSrmation. 

The  reference  was  considered  by  Westeopp,  C.J.,  and 
Melvill,  J.,  on  the  3rd  March  1873.  The  following  judg- 
ment was  given  on  the  4th  March  by — 

Westeopp,  C.J. — The  question  for  determination  here  is 
whether  the  plaintiff,  who  is  entitled  to  a  J  share  in  a 
varshdsan  payable  by  the  Gaekwad's  Government,  and 
which  has  been  received  by  the  defendant,  who  is  the  eldest 
member  of  the  family  of  the  original  grantee,  may  sue  in 
the  Court  of  Small  Causes  at  Surat  for  that  share.  It  is 
money  received  by  the  defendant  to  the  use  of  the  plaintiff — 
a  state  of  circumstances  involving  an  obligation,  which  has 
hitherto  been  known  to  English  lawyers  as  amounting  to 
an  implied  contract  on  the  part  of  the  recipient  to  pay  over 
the  money  so  received  to  the  person  on  whose  behalf  it  waa 
received. 

We  concur  in  the  decision  of  Couch,  C.J.,  and  Ainslie,  J,, 

in   Sunker  LaU  PattucJc  Oyawal  v.  Mtissamut  Ram  Kalee 

Dhamin  ((2),  and  in  the  reasons  given  for  it,  viz.^  that  two  of 

the  specially  excepted  cases  of    contracts  mentioned   in 

Section  6  of  Act  XI.  of  1865  show  that   the  Legislature 

(rf)  18  Calc.  W.  Rep.  401. 
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intended  under  the  words  "other  contract"  contained    in        1873. 


the  first  part  o(  that  section,  defining  the  suits  cognizable      Ratan* 
by   Courts  of  Small  Causes^  to  include  implied  contracts,     ^EBVAt* 
and,  consequently)  diat  moneys  due  on  implied  contracts,not     shankab 
falling  within  the  exceptions,  aiB  recoverable  by  suits  in  the      Oulab- 
Small  Cause  Court.   In  Dullabk  Skivlall  v.  Bope  (e),the  Court  La'l8Hahia* 
yidded  to  the  objection  that  no  special  appeal  would  lie  in 
the  suit  there  brought,  it  being  of  the  nature  cognisable 
by  a  Court  of  Small  Causes.     It  was  for  money  which  the  • 
plaintiff  had  been  wrongfully  compelled  to  pay  in  respect 
of  Municipal  Taxes  to  the  Municipality  of  Surat,  and  which 
he  sought  to  recover  from  it,  as  received  by  the  Municipality 
to  his  use,  i.e.,  due  upon  an  implied  contract.    That  decision 
proceeded  on  the  same  principle  as  that  of  Couch,  C.  J.,   and 
Ainslie  J.  in  the  Bengal  case  already  mentioned.     We   are 
unable  to  concur  in  the  decision  in  Keshavbhat  v.  Bhdgirathi 
BddiJ) 

The  decision  in  Oharookhan  v»  Doorga  Monee  {g),  notwith* 
standing  what  is  said  in  the  brief  judgment  as  there  re* 
ported,  that  the  suit  was  substantiaUy  one  for  a  breach  of 
contract  for  the  sale  of  land,  would,  in  our  opinion,  have 
been  more  properly  based  upon  the  ground  that  the  pur* 
chase  money  was  recoverable  on  an  implied  promise  to 
repay  it,  the  consideration  for  it  having  failed.  See  Chitty 
on  Contracts  561  (7th  Edition). 

We  do  not  think  that  the  jurisdiction  of  Small  Cause 
Courts  is  in  anywise  affected  by  the  Indian  Contract  Act 
(IX.)  of  1872. 

We  concur  with  the  Judge  of  the  Court  of  Small  Causes 
in  thinking  that  the  plaint  in  this  cause  was  cognizable  in 
Court. 

(e)  8  Bom.  H.  0.  Bep.  A.  C.  J.  213. 

(/)  3  Bom.  H.  C.  Bep.  A.  0.  J.75- 

(jg)  9  Calc.  W.  Bep.  Civ.  B.  498. 


4  H  C 
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Maf^'e.  [Original  Civil  Jurisdiction.] 


,-' . 


.^/.^^>5^»^*4fi^'SA'HEB  V.  N.  Mandlik  ....Plaintiff. 

Kamaua'ba'i  Sa'heb  Nimba'lkar,  Mother  and 
Guardian  of  Gopa'lra'v  Hanmant  Nimba'lkar 
Sar  Laskar  Baha'dur,  a  minor  residing  at 
Kolhapur ' Defendant. 

Power  of  Attorney — Attorneifi  avthority  to  enter  into  special  agreement 
with  a  Vakil — VakU — Special  agreement  as  to  reward  proportional  to 
amount  recovered — Public  policy. 

The  defendant,  on  behalf  of  her  minor  son,  gave  to  S.  M.  a  power  of 

attorney  by  which  she  authorized  S.  M.  **  for  her  and  in  her  name  and 

on  her  behalf  to  appear  in    or  sue  or  defend  *  *  *  any  suit,  appeal, 

or  special  appeal,*  *  *  and  to  act  in  all  such  proceedings  in  any  way 

in  which  she  might,  if  present,  be  permitted  or  called  on  to  act.'* 

Held  that  the  above  power  did  not  aathorize  S.  M.  to  enter  into  a 
speciid  agreement  with  a  VakU,  under  which  the  VakU  (in  an  appeal 
which  he  was  employed  to  conduct  for  the  defendant  on  behalf  of  her 
minor  son) was  to  receive  for  his  services  &  minimum  reward  of  B8.4,000, 
and,  in  case  of  8ucces8,a  reward  proportional  to  the  amount  awarded 
by  the  Appellate  Court. 

Whether  such  a  special  agreement  as  the  above  is  one  that  the 
Court  would  enforce — QiKore* 

THIS  was  an  appeal  from  the  decree  of  Oibbs^  J,,  made  on 
the  15th  of  July  1872. 

The  suit  was  brought  to  recover  the  sum  of  Rs.  5,371-15-0 
with  interest  at  9  per  cent,  per  annum  from  the  6th  of  May  1 869 
until  judgment.  The  plaint  averred  that  the  defendant, 
on  the  18th  of  October  1867,  by  her  agent  Saddshiv  Mahipat, 
executed,  in  favour  of  the  plaintiff,  a  bond  in  the  Mardthi 
language,  and  then  set  out  the  substance  of  the  bond  which 
is  printed  below. 
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It  was  then  averred  that  the  plaintiff  acted  as  vakil  in  the        1873. 


special  appeal  mentioned  in  the  bond  on  behalf  of  the  minor   Ra't  Sa'hxb 
son  of  the  defendant,  and  that^  on  the  6th  day  of  April  1869^    '    ^j^ 
the  special  appeal  was  allowed  and  the  decree  of  the  Lower  ^      ^'  '    *i 
Conrt  reyersed,  and  that  the  estate  of  the  said  minor,  of  which 
the  defendant  had  charge,  was  thereby  benefitted  to  the 
amount  of  Rs.  21,487-14-2. 

The  plaintiff  submitted  that  the  defendant  was  liable  to 
pay  the  moneys  claimed  by  the  plaintiff,  and  also  that  the  estate 
of  the  minor  in  the  hands  of  the  defendant  was  chargeable 
with  the  payment  of  the  moneys  claimed. 

The  plaint  also  contained  a  count  for  work  and  labourdone 
at  the  request  of  the  defendant. 

The  Mardthi  bond  or  agreement  mentioned  in  the  plaint 
was  addressed  to  the  plaintiff  and  ran  thus  : — 

**  I,  Saddshiv  Mahipat  Altekar,  on  behalf  of  the  Sar  Laskar,  inhabi- 
tant of  Kolhapur,  at  present  residing  at  Bombay,  *  *  *  give  in  writing 
as  follows : — ^Whereas  GtopUrdv  H.  Nimb41kar  Sar  Laskar  Bahidur,  a 
minor,  by  his  guardian,  his  mother  Kamalj4b4i,  has  given  to  you  a  vakU, 
pafra  to  make  a  special  appeal  against  Govind  Bhimjiand  others  relating 
to  the  Sholapur  N&yakship.    Now,  should  the  decision  in  respect  of  the 
said  special  appeal  be  in  our  favour,*  *  •  we  will  pay  you  a  reward  of 
Bs.  4,000;  and  in  case  it  should  be  directed  that  less  than  the  Bs.21,4873- 
14^  adjudged  by  the  Judge  should  be  paid,   then  we  will  pay  you 
as  a  reward  a  fourth  of  as  many  rupees  as  shall  be  awarded  less.    And 
should  the  Court,  on  the  other  hand,  adjudge  Govind  Bhimji  and 
others  to  pay  us  money,  we  will  pay  the  whole  of  the  said   money  t  ^ 
you  in  addition  to  the  Rs.  4,000  *  *  *.  We  will  pay  the  money  within  a 
month  from  the  date  of  the  decision*';  dated  18th  October  1867  and 
signed  "  Sadashiv  Mahipat  on  behalf  of  Gop41rav  Nimb&lkar  Bahddur 
Sar  Laskar  by  his  guardian  Kamalj4b&i  S&heb  Nimb&lkar,my  own 
handwriting." 

The  power  of  attorney,   under  which  Sadishiv  Mahipat 

signed  the  above  agreement,  was  in  a  form  which  was  stated 

to  be  common  in  the  Mofussil. 

**  HER  MAJESTY  the  QUEEN. 
A  General  Power  of  Attorney. 
I  Gk>p^lr&v  HanmantNimbaUcar  Sar  Laskar,  a  minor  in  age,  therefore 
(represented  by  his)  guardian  (and)  mother  KamaJjdbdi  of  the  town  of 
Solahpur,  by  this  writing,  have  chosen  and  appointed  *  *  *  my  true 
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1873.        and  lawful  attomej  for  me  and  in  my  name  and  on  my  behalf  to  ^ipear 


Ra'v  Sa'hbb  ^°*  ^^  ^"^  ^'  defend,  and  to  receive  all  papers  and  prooeBs  in  any  suit 
y.  N.  Maiyi>-  appeal)  special  appeal,  or  other  judicial  proceedings  whatsoever  in  aoy 
^  court,  and  to  act  in  all  such  proceedings  in  any  way  in  which  I  might, 

Kahai^ja'ba'i.  if  present,  be  permitted  or  called  on  to  act." 

The  material  issues  raised  at  the  trial  were  the  second, 
fifth,  and  sixtL 

II.  Whether  the  defendant,  by  her  agent  or  otherwise, 
executed  or  delivered  to  the  plaintiiSr  the  bond  as  in  the 
2nd  paragraph  of  the  plaint  alleged. 

y.  Whether  the  sum  of  Bs.  5,371-15-6,  claimed  in  the 
plaint,  is  not  an  extravagant  and  unreasonable  charge. 

VI.  Whether  the  contract  in  the  second  paragraph  of  the 
plaint  set  forth  is  not  void  on  grounds  of  public  policy. 

The  plaintiff  was  called.  He  proved  that  he  had  been 
employed  by  Saddshiv  Mahipat  to  prosecute  the  special 
appeal,  and  that  it  resulted  in  favour  of  the  appellant.  He 
said  that  he  had  seen  similar  agreements  to  the  one  he  had 
entered  into  with  Saddshiv  Mahipat,  and  that  there  was 
hardly  a  case  in  which  such  agreements  were  not  made  be- 
tween vahiU  and  their  cUents,  for  that  otherwise  vakils  could 
not  practise,  their  fees  being  so  small.  He  said  he  had 
never  seen  Kamaljdbdi.  He  also  said  ihat  he  was  willing  io 
take  a  decree  against  Kamaljdbdi  personally,  and  the  case 
proceeded  on  that  footing.     No  other  evidence  was  given. 

The  learned  Judge  found  the  second  issue  in  the  affirmative 
for  the  plaintiff,  and  the  fifth  and  sixth  issues  in  the 
negative  and  for  the  plaintiff,  and  passed  a  decree  in  favour 
of  the  plaintiff  with  costs  against  the  defendant  personally. 

The  appeal  was  argued  before  Sabgbnt,  Acting  C.J.,  and 
Melvill,  J.,  on  the  16th  and  I7th  of  January  1873. 

Anstey  and  Latham  (with  them  Kdssindih  Telang)  for 
the  appellant. — ^By  the  bond  that  is  sued  upon  we  contend 
that  Kamalj&bdi  intended  to  bind  her  son's  estate  not  herself 
personally.  Her  signature,  like  that  of  a  tutor  in  Boman  LaWf 
supplies  the  defect  of  age  on  the  part  of  the  minor.     But 
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erea  assaming  that  she  is  personally  bound  by  the  terms  of       WS* 


the  bond  or  contract^  we  say  that  the  power  of  attorney^  Ra'v  Sa'heb 
which  she  signed^  did  notanthorize  Saddshiv  Mahipat  to  enter  '  '^^^^^  ^* 
intOj  and  bind  her  personally  by^  a  special  agreement  of  this  ^'  ,    , 

natnre :  Story  on  Agency  pi.  62  et  aeq ;  Oa/rdner  v.  Baillie  (a); 
Howard  v.  Baileie  {b),  A  power  of  attorney  must  be  construed 
strictly:  Attwood  v.  Munings  (c). 

The  agreement  is  also,  we  contend^  void  for  champerty  or 
rather  as  being  opposed  to  public  policy  :  Grose  v.  Amirta- 
mayi  (d),  Stanley  v.  Jonea  (0),  Beynell  v.  Sjyrye  (f),  Sprye  v. 
Porter  {g),  Earle  v.  Hopwood  {h),  Orell  v.  Levy  (f).  To  enforce 
an  agreement  of  this  kind  would  be  a  dangerous  precedent  to 
establish  for  vakils  practising  in  the  Mof ussil. 

Marriott  and  Macpherson  for  the  respondent. — ^The  guard- 
ian of  an  infant  is  primarily  liable  for  the  costs  of  a  suit  insti- 
tuted for  the  benefit  of  the  infant :  Marnell  Y.PicJcmore 
ij),nawke8Y,  OottreU  (fe),Chitty's  Archbold's  Practice  1243. 
There  is  no  evidence  to  show  that  the  agreement  sued 
upon  is  unreasonable,  and  so  the  learned  Judge  has  held,  and 
it  is  shown,  upon  the  evidence,  that  it  is  not  an  u^usual 
agreement.  That  being  so,  Kamaljdbfii's  attorney  had  power 
to  enter  into  it  on  her  behalf.  If  not,  the  plaintiff  is  entitled 
to  recover  on  a  qimntum  meruit  Section  7  of  Act  L  of  1846^ 
enables  vakils  legally  to  enter  into  special  contracts  for  their 
remuneration. 

Anetey  in  reply. 

Cur.  adv.  vult, 

Sargbnt,  J. : — ^The  plaintiff  in  this  suit  seeks  to  recover 
from  the  defendant,  Kamaljdbdi  Snheb  Nimbdlkar,  the  sum 
of  Rs.  6,361-10-11  alleged  to  be  due  to  him  for  services  per- 
formed as  her  vakil  on  behalf  of  her  infant  son,   Gop&lrdv  * 
Hanmant,  in  a  certain  special  appeal  heard  and  determined 

(a)  6  Term  Eep.  691.     (6)  2  H.  BL  618.     (c)  7  B.  &  0.  278.    (d)  4 
BengX.  Bep.  O.  0. 1.   G.    (e)  7Bing.  369.    r/^  IDe  M.&G.660. 
0)  7  Bl.  &  B.  68.        (A)  9  0.  B.  N.  S.  666.     (t)  16  0.  B.  N.  8.  73. 

(f)  2  RsD.  473.      (ft)  27  L.  J.  Exoh.  869. 
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1873.       in  this  Courts  under  and  by  virtue  of  J  an  agreement,   dated 


Ea'vSa'heb  the  18th  October  1867,  entered  into  between  himself  and 
1^,^  ^^  one  Saddshiy  Mahipat,  acting  as  her  agent.     The  plaint  also 
_      ^'  ^   ^  seeks  to  chares  the  estate  of  her  infant  son  in  her  hands  with 
the  payment  of  the  said  sum. 

At  the  hearing,  an  objection  was  taken  that  the  minor 
ought  to  have  been  made  a  party  to  the  suit^  in  order  to 
charge  his  estate,  and  it  was  ultimately  arranged  that  the 
claim  should  be  treated  exclusively  as  one  against  the  de- 
fendant Kamalj&b&i  in  her  individual  capacity. 

The  defendant^  by  her  written  statement,  pleads  that  the 
agreement  was  executed  by  Saddshiv  without  any  authority 
from  her  authorizing  him  in  that  behalf.  At  the  hearing, 
however,  the  claim  was  further  disputed  as  being  an  extrava- 
gant and  unreasonable  charge  and  also  as  being  void  on  the 
ground  of  public  policy;  and  appropriate  issues  were  framed 
to  raise  those  questions. 

The  Court  below,  having  decided  both  these  issues  in  favour 
of  the  plaintiff,  proceeded  to  say  : — "I  can  see  no  objection 
of  a  decree  being  given  against  the  defendant  personally. 
She  alleges  she  is  guardian  of  her  infant  son,  a  resident  beyond 
the  British  territory.  She  has  been  allowed  to  appear  in  that 
capacity  in  the  Courts,  but  whether  in  this  case  she  acted  for 
his  benefit  or  no  is  not  a  question  for  me  to  decide  so  as  to 
bind  the  estate.  All  I  am  asked  to  do  is  to  decree  against  her 
for  a  sum  which  her  own  constituted  attorney  engaged  to  pay 
in  her  behalf,  and  I  do  not  see  any  objection  to  my  doingso/' 


It  is  not  necessary  for  us  to  €gq)ress  any  opinion  on  the 
issues  as  to  the  extravagance  of  the  claim  or  the  illegality  of 
the  agreement,  as  we  find  ourselves  unable  tq  agree  with  the 
learned  Judge  that  Sad&shiv  executed  the  bond  in  question, 
being  duly  authorized  in  that  behalf. 

The  employment  of  the  plaintiff  as  vakil  arose  out  of  the 
following  circumstances : — 
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A  suit  had  been  filed  by  the  defendant  on  behalf  of  her        l^^* 


infant  son  to  recover  possession  of  19  fields  situated  at  Shola-  Ra'v  Sa'hxb 
par,  in  which  an  adverse  decree   had  been  passed  by   the     '    i.^ 
Munsif ,  which  was  afterwards  confirmed  bj  the  District  Judge  «^    ^' 
of  Dharwar.    In  1865^  a  special  appeal  was   presented  to 
the  High  Courts  which  resulted  in  the  case  being  remandedfor 
certain  accounts  to  be  taken,  and  the  decree  on  the  remand 
not  being  favourable  to  the  plaintiff^  a  second  special   appeal 
was  presented  to  this  Court  in  1867.  On  this  occasion,  a  vahilat 
n&md  was  granted  to  the  plaintifE  by  one  Sad^shiv  Mahipat 
as  general  attorney  for  the  plaintiff^  guardian  of  her  in&nt 
son,  and  on  the  same  day  the  bond  in  question  was  executed 
by  Saddshiv.     (His  Lordship  read  the  bond.) 

Now,  it  can  scarcely  be  doubted,  we  think,  looking  at  the 
whole  of  this  instrument  that  the  particular  object  of  it  is  to 
enable  the  attorney  to  represent  the  party  to  the  suit  in  all 
judicial  proceedings  to  the  same  extent  as  the  party  him- 
self, if  present,  might  be  permitted  or  called  upon  to  do. 
Authority  is  given,  it  is  true,  to  ''sue  and  defend,^'  but  those 
words  must,  as  Mr.  Justice  Story  says  in  his  work  on  Agency 
Sec.  62,  be  construed  in  subordination  to  the  particular  sub- 
ject matter  in  connexion  with  which  they  are  used.  Here 
from  the  position  which  they  occupy,  they  plainly  denote  the 
two-fold  character  of  plaintiff  or  defendant  in  which  the 
attorney  may  be  called  upon  to  appear  and  act  "  in  any  suit 
appeal,  special  appeal,  or  other  judicial  proceeding  whatsoever 
in  any  Court,"  and  whatever  acts  might  otherwise  be  proper- 
ly included  in  the  expressions  "  sue  and  defend,  '^  if  they 
stood  alone,  they  are  here,  we  think,  clearly  confined  to  acts 
done  in  the  above  proceedings. 

This  view  derives  corroboration  from  the  circumstance 
that  the  power  is  identical  in  form  with  the  general  power 
promulgated  in  the  Circulars  of  this  Court  in  its  Appellate 
jurisdiction  for  constituting  a  recognized  agent  as  contem- 
plated by  Sees.  16  and  17  of  the  Code  of  Civil  Procedure, 
I.e.,  for  the  purpose  of  making  all  applications  to  and  appear- 
ances in  any  Civil  Court.    This  form  of  power  of  attorney  is 
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^^^'        in  general  use  throughout  the  Mofussil^    and  even  on  this 


K^'v  Sa'hbb  ground  it  would  be  difficult  to  hold  that  it  was  the  intention 
LiK         of  *h®  defendant  to  give  Saddshiv  greater  powers  than  those 

Kjouija'ba'i  ^o^^^^pl*^^  ^y  ^^Q  above  sections,  or  that  the  plaintiff,  who 
was  perfectly  familiar  with  the  form  of  power,  could  have 
supposed  that  such  was  her  intention*  These  remarks  are 
sufficient  to  dispose  of  the  case.  Assuming,  however,  that 
the  Words  '^sue  and  defend''  should,  as  was  contended  for  the 
plaintiff,  be  read  apart  from  the  context  which  limits  them, 
as  we  think,  to  acts  done  in  judicial  proceedings,  we  should 
equally  find  it  impossible  to  construe  them  as  authorizing 
the  execution  of  the  bond  in  question.  It  was  said  that  a 
power  to  sue  would  authorize  the  appointment  of  a  vakU, 
and  that  as  special  arrangements  with  vakils  for  the  remune- 
ration of  their  services  are  allowed  by  law  and  are  of  every 
day  occurrence,  and  that  the  bond  was,  therefore,  within  the 
power  as  one  of  the  usual  and  appropriate  means  for  accom- 
plishing the  object  of  the  agency.  But  the  general  rule, 
which  allows  of  the  agent  resorting  to  all  usual  means  for 
carrying  out  his  agency,  has  always  received  a  restricted 
application  in  construing  formal  and  deliberate  instruments 
of  this  sort  as  distinguished  from  ordinary  documents  convey- 
ing instructions  and  letters  of  advice  which  are  of  such  con- 
stant use  in  commercial  matters.  Mr.  Justice  Story,  in  Sec.68 
in  his  treatise  on  Agency,  says,  formal  instruments  of  this 
sort  are  ordinarily  subjected  to  a  strict  interpretation,  and 
the  authority  is  never  extended  beyond  that,  which  is  given 
in  terms,  or  which  is  necessary  and  proper  for  carrying  the 
authority  so  given  into  full  effect;  and  the  English  cases  cited 
by  him  (which,  however,  we  do  not  think  it  necessary  to  refer 
to  more  particularly,  as  they  all  turn  upon  their  own  special 
circumstances )  undoubtedly  establish  that  principle  of 
construction. 

Now,  the  bond  in  question  provides  for  the  case  of  the 
decision  on  the  special  appeal  being  in  favour  of  the  appellant, 
in  which  case  it  is  agreed  that  the  plaintiff  is  to  have  a  reward 
of  Rs.  4,000;  2ndly, — ^in  case  a  less  sum  should  be  directed  to 
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be  paid  by   the  appellant  than  that   fixed   by    the  decree        1^73^^ 
of   the   Court    below,   then   that  the    plaintiff  should  be  Ra'v  Sa'heb 
paid  one  fourth  of  the  diflFerence ;  and  lastly,  if  any  money    '  *  lik 
should  be  ordered   to  be   paid   to    the    appellant    by  the  "• 

respondent,  then  that  such  sum  should  be  paid  to  the  ba'i. 
plaintiff  in  addition  to  the  Rs.  4,000.  It  will  scarcely  be 
denied  that  this  agreement  is  of  a  most  special  character.  It 
was,  indeed,  stated  by  the  plaintiff  in  his  evidence  that  agree- 
ments similar  to  the  above  are  frequently  entered  into  be- 
tween  t?a/a7s-and  their  clients — agreements  by  which  valcih 
are,  over  and  above  the  ordinary  remuneration  for  their 
services,  rewarded,  in  case  of  success,  with  a  sum  out  of  all 
measure  with  what  they  would  be  otherwise  entitled  to  by 
law  and  depending  upon  the  fruits  of  victory;  but,  whether 
that  be  so  or  not,  we  think  it  impossible  that  such  an  agree- 
ment, if  indeed  any  special  agreement  contemplated  by  Act 
I.  of  1846,  can  be  deemed  to  be  necessary  and  proper  for 
carrying  out  a  simple  authority  to  ''sue  and  defend."  In  the 
present  case  there  is  the  additional  circumstance  that  the 
authority  was  given  by  a  person  in  a  representative  character 
and  for  and  on  behalf  of  the  estate  of  a  minor. 

This  circumstance  would  alone  confine  the  authority  to 
such  ordinary  acts  as  were  obviously  necessary  for  its  execu- 
tion, as  it  could  not  reasonably  be  presumed  that  the  guardian 
intended  to  empower  the  agent  to  bind  her  personally  (as 
indeed  would  be  the  legal  effect  of  the  agreement)  by  any 
arrangement,  however  onerous,  which  he  might  think  proper 
to  enter  into  with  her  vahiL 

At  the  hearing,  indeed,  we  were  asked  to  allow  the  plaintiff 
to  be  examined  as  to  acts  of  corroboration  by  the  defendant. 
Such  a  course  would,  however,  be  entirely  opposed  to  the 
practice  of  this  Court.  It  would  be  to  allow  the  plaintiff  to 
set  up  a  case  which  was  not  alleged  in  his  plaint,  as  to  which 
no  issue  was  framed,  and  which  is  not  supported  by  any 
evidence  on  the  record* 

5  H  c 
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1873.  For  these  reasone^  we  are  uoable  to  agree  with  the  Conft 


Ra'v  Sa'heb  below  that  SaddshiY  had  an  authority  to  bind  the  defendant 

^'     uK^^^^'  *^®  estate  of  the  infant  by  the  bond  inquefition^ 

-      ^*  ,    ,       The  appeal  must,   therefore,   be  allowed,  and  judgment 

nAXA  fwTA  BA  I* 

passed  for  the  defendant  with   costs  in  the  Court  below* 

Parties  to  pay  their  own  costs  of  appeal. 

Attorney  for  the  plaintiff — Venayekrao  Harichandi 

Attorney  for  the  defendant — D.  8.  Oarud. 

Note — See  the  concluding  portion  of  the  judgment  in  Vtru!k/ak  iZts- 
phuncUh  y.  O,  I.  P,  Railway  Co.,  at  page  118^  7  Bom.  H.  C.  R ,  where 
the  Court  declined  to  recognise  an  agreement  somewhat  similar  to 
that  in  the  above  case. 


[Appellate   Civil  Jurisdiction.] 

March  19.    S^d^^T  Appeals  No$.  1  and  2  of  1871  under  the  Land  Aequiai* 

iion  Act  X.  of  1870* 

No.  L 

A.  D.  Caret,  Assisiant  to  the  Collector 

OF  SuRAT     • Appellant* 

Baku  Miya'  and  another Respondents. 

No,  2. 

A.  D.  Carey,  Assistant  to  the  Collectob 

OF    SuRAT    ^, Appelant. 

Ka'lu  Miya'  and  another Respondents. 

Market  Vahi6—Land  Acquintion  Act  X  of  lS70—Valiiaiion  of  Zand 
-^Annual  Bental, 

In  assessing  the  market  value  of  house  property,  situated   in  the 

town  of  Bulsar,  acquired  for  public  purposes  under  Act  X.  of  1870, 

the  court  awarded  a  capital  sum  which,  at  the  rate  of  six  per  cent,  per 

annum,  would  yield  interest  equal  to  the  ascertained  annual  rental  o^ 

the  premises  after  deducting  the  amount  necessarily  expended  for  an* 
nual  repairs. 
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THESE  were  appeals  against  the  decisions  of  W.  H.  Newn-        ^^'^^- 
ham^  Judge  of  the  District  of  Surat,  in  cases  referred  to   A.  D.  Ca.rbt 
him  under  Section  15  of  the  Land  Acquisition* Act^  1870.        ^^^  &  Ka'lu 
They  were  heard  by  Melvill  and  Eembalt.^  JJ.  Miya'. 

Dhirajldl  Mathur^dds  (  Government  Pleader)  for  the  ap- 
pellent. 

V,  N,  MandZik  for  the  respondents. 

The  &(Cts  of^the  case^  in  so  far  as  they  are  m&terial^a  ppear 
in  the  judgment  of  the  Court. 

Mblvili.^  J. :: — These  cases  have  been  brought  before  us, 
apparently,  in  order  that  we  may  lay  down  somegeneral  prin- 
c-iple  on  which:  compensatioashouldbe  calculatedin  such  cases. 

As  th0  shops,,  which  have  been  pulled  down,  were  occu- 
pied, not  by  the  owners,  but  by  mortgagees,  the  only  one  of 
the  four  matters,  m^ntion^d  in  Sec.  24  of  Act  X.  of  1870 
which  has  to  be  considered  in  these  cases,  is  the  market  value 
of  the  property.  The  District  Judge  considers  that  the  as-, 
certained  rental  should  represent  6.  per  cent,  on  the  market 
value  of  the  shops.  To  this  it  is  objected  that  the  Judge 
should  have  taken  into  account  the  necessary  expenditure 
trom  the  rent  on  account  of  repairs. 

We  think  that  there  is  weight  in  this  objection.  Consider-, 
ing  the  rate  of  interest  ordinarily  obtained  in  the  Mofussil,  we 
consider  that  a  person,  investing  in  house  property,  would 
have  a  right  to  expect  that  the  rent  should  represent  a  net 
return  of  6.  per  cent,  after  deducting  all  expenses  on  account 
of  repairs.  Against  this  nominal  profit  he  would  have  to  set 
the  cost  of  insurance  and  house  taxes,  the  risk  of  the  house 
being  temporarily  untenanted,  and  other  contingencies  vary- 
ing according  to  circumstances.. 

The  only  evidence  as  to  the  expense  of  repairs  is  that  of 
the  witness  Utamrdm,  who  has  been  called  by  both  parties 
and  was  considered  by  the  District  Judge  to  be  the  most 
reliable  witness  in  the  case.  -He,  says  :  '*  Repairs  to  house 
property  might  amount  to  about  a  quarter  of  the  rent  in  Bui- 
Bar/'     This  is  very  vague  testimony ;  for  it  is  clear  that  ex- 
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1872.        penditure  on  repairs  must  vary  according  to  the  original  con- 


A.  D.   Caret  struction  of  a  house,  and  the  care  subsequently  bestowed  upon 

_       !'•  ,  ,     it.   But  the  defendant,  by  whom  the  obiection  has  been  raised, 
Ba^xu^ka'ht  .  . 

Miya'.  has  produced  no  other  evidence  on  the  subject.  The  shops  to 
which  these  cases  relate  are  very  old,  and  we  shall  certainly 
not  be  doing  an  injustice  to  the  plaintiffs,  if  we  adopt  Utam- 
ram's  statement,  and  take  a  quarter  of  the  estimated  rent 
for  the  amount  which  the  owner  would  be  obliged  to  expend 
in  order  to  keep  the  shops  in  proper  repair. 

In  case  No.  1  the  estimated  rent  is  Rs.  100.  Deducting* 
one  (quarter  for  repairs,  Rs.  75  would  be  the  net  annual  pro- 
ceeds, which  sum  represents  at  6  per  cent,  a  capital  of  Rs.  1,250. 
This  added  to  Rs.  200  for  the  cattle  shed  is  less  than  the  sum 
offered  by  the  Assistant  Collector.  We  therefore  amend  the 
District  Judgo*s  decree  in  this  case,  and  award  to  theplaintiff 
only  the  amount  tendered,  viz.,  Rs.  1,725.  Of  this  sum^ 
Rs.  1,495  to  be  paid  to  the  mortgagee  Dvarkidas,  and  the 
balance  Rs.  230  to  be  divided  equally  between  Zahir,  Bannu, 
and  Badu, 

In  the  other  case,  the  ascertained  rent  is  Rs.  80.  Deduct- 
ing one  quarter,  we  have  Rs.  60  as  the  annual  net  proceeds, 
which  sum  represents  at  6  per  cent,  a  capital  of  Ra.  1,000, 
This  was  the  sum  offered  by  the  Assistant  Collector,  but,  for 
some  unexplained  reason  ,he  made  no  offer  for  the  cattle  shed 
behind  the  shop,  though  there  would  appear  to  be  as  much 
reason  for  doing  so  in  this  as  in  the  other  case.  The  value 
of  the  cattle  shod  is  estimated  by  the  District  Judge  at 
Rs.lo5.  We  award  Rs.  1,155  and  Rs.  178,  under  Sec.  42; 
altogether  Rs.  1,328,  to  be  paid  to  the  mortgagee  Mduikldl. 

Costs  in  Appeal  No.l  and  in  the  original  suit  to  be  paid  by 
the  plaintiffs.     Costs  in  the  other  case  by  the  defendant. 

Decree  accordinyly. 
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Special  Appeal  No.  12  of  1870.  1873. 

March   24. 


Da'modar  Gobdhan    Appellant.  " 

Ganesh  Devra'm  bt  al ,,,..Besponde7its. 

Jurisdiction — Cession  of  Territory Poioer  of  Indian  Governments 

to   cede  territory — Notification  of  Cession  by   Qovernmeni  of  India — 
Indian  Evidence  Act  {I,  o/1872)  Seo.  113. 

The  power  to  cede  territory  was  not  one  of  the  powers  to  which  the 
Secretary  of  State  for  India  in  Council  succeeded  under  Act  21  &  22 
Vic,  c.  106,  when  the  Government  of  India  was,  by  thatsta  ate,  trans- 
ferred to  Her  Majesty,  inasmuch  as  such  a  power  was  not  possessed  by 
the  East  India  Company. 

The  Indian  Legislature  cannot  make,  and  the  Crown  cannot  sanction, 
a  law  having  for  its  object  the  dismemberment  of  the  State  in  times 
of  peace,  as  such  a  law  must  of  necessity  affect  the  authority  of  Par- 
liament, and  those  unwritten  laws  and  constitutions  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  whereon  depends  the  allegiance 
of  persons  to  the  Crown  of  the  United  Kingdom. 

Section  113  of  the  Evidence  Act  (I.  of  18 72)  therefore,  though  not 
disallowed,  is  not  protected  by  Sec.  24  of  Stat.  24  &  25  Vic,  c.  67,  and 
the  direction  therein  contained,  that  a  notification  in  the  Gazette  of 
India,  that  any  portion  of  British  territory  has  been  ceded  to  any  native 
State,  Prince,  or  Rulor,  shall  be  conclusive  proof  that  a  valid  cession  of 
territory  took  place  on  the  date  mentioned  in  such  notification,  cannot 
be  followed, 

THIS  was  a  special  appeal  heard  in  review  from  the 
decision  of  C.  B.  Izon,  Acting  Judge  of  the  District 
of  Ahmedabad,  confirming,  on  remand  from  the  High  Court, 
the  decree  of  the  Munsif  of  Gogo, 

The  facts  of  the  case,  in  so  far  as  they  are  material,  suffi- 
ciently appear  from  the  judgment  of  the  Court. 

The  special  appeal  was  heard  by  Lloyd  and  Kemball,  JJ. 

Marriott  (  with  him  Dhirajldl  Mathurddds,  Government 
Pleader  )  for  the  special  appellant. 
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187».  Anstey  (  with  him  Nindhhai  Maridis)  for  thQ  special  re*^ 


Da'modab    spondents, 

QoRDHAN  Oui\  adv,vult.^ 

V. 

ba'm  Ebhball^,  J.  :: — Before  proceeding  to  discuss  the  impor-<. 

tant  points  raised^  it  wiU  be  well  to  sketch  briefly  the  his-, 
iory  of  this  case.. 

The  action  (Original  Suit  No.  380  of  1864)  was  brought 
in  the  Court  of  the  Munsif  of  Gogo  to  redeem  a  field  (situa-. 
ted  in  the  village  of  Ghangli)  which  had  been  mortgaged 
in  A.D.  1812  to  one  Cbrdhan.  The  defendant  denied  the 
mortgage  and  set  up  a  sale ;  bu^t  the  court  decreed  for  the 
plaintiff.  In  appeal^  however^  the  Assistant  Judge  of 
Ahmedabad  reyersed  that  decree^  when  a  special  appeal: 
was  preferred  to  the  High  Courts  which  remanded  the  case 
for  retrial,  because  that  the  Lower  Court  had  improperly 
excluded  from  its  consideration  an  important  document. 

The  regular  appeal  was  then  reheard  by  the  District 
Judge  himself  who  found  the  mortgage  proved,  and  affirmed, 
the  Munsif  ^6  decree. 

A  second  special  appeal  was  thereupon  preferred  to  the^ 
High  Courts  mainly  on  the  ground  that ''  the  Judge  had. 
no  jurisdiction  to  try  the  appeal^  as  the  village  in  which 
the  land  is  situated  was  removed  from  the  jurisdiction  of 
the  Civil  Courts  long  before  the  appeal  was  decided.'*  This 
objection  was  based  on  a  notification^  dated  the  29th  January 
1866,  published  in  the  Bombay  Oovernment  Oazette,  p.  197,. 
and  signed  by  the  Chief  Secretary  to  the  Bombay  Govern- 
ment, which  signified  that  in  accordance  with  a  convention 
made  between  His  Excellency  the  Governor  of  Bombay 
and  His  Highness  the  Thakore  of  Bhownugger,  certain  villa"^ 
ges  (including  Ghangli)  ^'  are  removed  from  the  jurisdiction 
of  the  Revenue,  Civil,  and  Criminal  Courts  of  the  Bombay 
Presidency  from  and  after  the  Ist  of  February  1866/*  No 
further  information  was  offered^  though  time  was  given  for 
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the  purpose;  and  the  Division    Bench,   which  heard  the       1^73. 

appeal,  *  rejected  it  on  the  ground  that  there  was  nothing  Da'modar 
to  show  that  the   jurisdiction  of  the  High  Court  and  of    Go»dhah 

courts    subordinate  to  it>  which  once  exi8ted>  had  legally  GanesbDsy« 
ceased  to  exist.  ^^^* 

Subsequently,  the  appellant  made  a  petition  of  review, 
and  on  its  being  shown  that  the  transfer  of  the  village  of 
Ohangli  from  British  to  foreign  territory  was  made  by  the 
order  of  the  Government  of  India  with  the  sanction  of  the 
Secretary  of  State,  this  Court  considered  that  a  good  ground 
had  been  made  out  for  the  re-hearing  of  the  special  appeal, 
and  accordingly  granted  the  review. 

The  question  of  jurisdiction  has  now  been  formally  argued 
before  us. 

The  appellant^s  arguments,  put  shortly,  amount  to  this, 
that  the  right  to  cede  territory  was  vested  in  the  Court 
of  Directors  in  concert  with  the  Board  of  Control,  who  had 
power  to  acquire  territory  and  to  make  treaties  with  foreign 
princes,  to  which  right  the  Secretary  of  State  for  India  sue* 
ceeded  under  the  provisions  of  Sec.  III.,  Chap  106  of  21  & 
22  Victoria ;  that  this  Court,  under  Sec.  67  of  the  Indian 
Evidence  Act,  was  bound  to  accept  the  territorial  alterations 
notified  in  the  proclamation  in  the  Bombay  Oovernmeni 
Oazette ;  and,  further,  that  this  Court,  being  bound  by  the 
law,  cannot  but  hold  the  cession  to  be  valid  under  Sec.  113 
of  the  same  Evidence  Act  coupled  with  a  notification  in  the 
Oazette  of  India  f  4th  January  1873,  as  follows: — ^'  The 
Governor  General  of  India  in  Coancil  hereby  notifies  the 
fact  that  the  villages  mentioned  in  the  schedule  here  below 
appended  were,  on  the  1st  February  1866,  ceded  to  the  State 
of  Bhawnagar"  (the  village  of  Ghangli  being  included  in 
the  same  schedule). 

Whereas,  on  behalf  of  the  respondents,  it  was  urged,  with 
muoh  force  and  ability,  that  the  power  to  cede  territory,  and 

*  Sw  the  Judgment  printed  in  a  note  at  the  end  of  the  case,  p.  49. 
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1873.        therewith  to  transfer  the   allegiance  of  subjects,  was  never 

D'amodar    possessed  by  the  Court  of  Directors,  and,  therefore,  could  not 

GoRDHAN     i^g  transferred  to   the  Secretary   of  State,  such  power  resid- 

Ganesh  Dhv-  ing  in  the  Imperial  Legislature  alone ;  that,   therefore,    the 

cession  was  invalid,  and  the  recent  notification  in  the  Oazette 

of  India,  made  for  the  purposes  of  Sec.  113  of  the  Evidence 

Act,  was  worthless,  it  being  ultra  vires  of  the  Legislative 

Council,  as  in  various  ways  in  defiance  of  Acts  of  Parliament ; 

that  the  Legislature  had  no  power  to  make   retrospective 

laws;  and,  lastly,  that  even  though  the  question  of  jurisdiction 

be   decided   against  the   respondents,  the  appellant  having 

abeady  attorned  to  the  jurisdiction,  cannot  now  be  heard  to 

'  object. 


With  regard  to  attorning  to  the  jurisdiction,  the  respon- 
dents' argument  appears  altogether  Untenable;  it  is  advisable, 
therefore,  at  the  outset  to  dispose  of  that  question.  Certain 
English  cases  have  been  quoted  to  us  in  support  of  the  con- 
tention that  a  suit  can  be  carried  on  within  British  jurisdiction 
as  regards  land  in  foreign  territory ;  but  none  of  those  cases 
go  to  the  length  of  showing  that  parties  out  of  the  jurisdic- 
tion can  litigate  in  a  British  Court  to  recover  land  situatod 
out  of  British  territory,  and  they  clearly  have  no  application 
to  the  present  case.  It  is  manifest  that  the  acts  and  conduct 
of  parties  cannot  of  themselves  give  any  Court  a  jurisdiction, 
not  before  possessed,  over  the  subject  matter  in  dispute ;  and 
it  is  also  manifest  that  if  the  legal  effect  of  the  cession  of 
territory  notified  was  to  remove  the  village  of  Ghangli  out 
of  the  jurisdiction  of  the  District  Court  of  Ahmedabad,  Sees. 
3  and  37  of  Act  XXIII.  of  1861  provided  an  absolute  bar  to 
the  Judge's  hearing  this  appeal. 


Two  main  questions  arise  in  this  case,  one  as  to  the  effect  of 
the  declaration  in  the  Gazette  of  India,  in  January  last,  that 
territory  has  been  ceded ;  and  the  other  as  to  the  validity 
and  legality  of  the  cession  itself. 
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The  power  of  the  Indian  Legislature  to  create  such  a  sta-        1873. 
tutory  presumption  having  been  challenged,  on  the  ground    d^'modar 
that  it  affects  the  authority  of  Parliament,  we  find  that  the    Gordhan 
first  of  these  questions  involves  an   inquiry    into  the  very  Ganesh  Dey- 
serioos  one  of  the  Crown^s  prerogative  to  cede  territory. 

We  prefer,  then,first  to  consider, with  regard  to  the  second 
question^what  rights  for  cession  of  territory  were  vested  in 
the  East  India  Company,  for  it  is  clear  that  only  those 
powers,  which  the  Company  possessed  ''either  alone,  or  by 
the  direction  and  with  the  sanction  of  the  Commissioners  of 
the  affairs  of  India,"  devolved  upon  Her  Majesty's  Secretary 
of  State. 

We  know  that  from  the  time  of  their  first  Charter,granted 
by  Queen  Elizabeth  iu  1600  down  to  1767,  the  Company 
were  merely  recognized  as  traders,  but  as  their  struggles 
with  the  French  Company  left  them,  at  the  peace  of  1763, 
masters  of  a  large  portion  of  territory,  their  position  attract- 
ed the  attention  of  Parliament,  and  the  House  of  Commons 
appointed  a  Committee  to  inquire  into  the  nature  of  the 
Company's  Charters,  the  inquiry  resulting  in  their  being 
continued,  by  7  Geo.  III.  Ch.  57,  Sec.2,in  possession  of  their 
territorial  acquisitions  and  revenues,  as  well  as  their  exclu- 
sive trade,  until  the  1st  of  February  1769,  on  condition  of 
the  payment  of  a  certain  annual  sum.  From  this  date,  the 
Company's  exclusive  trade  and  government  were  renewed 
from  time  to  time,  until,  by  3  &  4  Wm.  IV.,  Ch.  85,  their 
trade  was  suspended,  except  in  so  far  as  it  might  be  carried 
on  for  purposes  of  government,  their  term  of  government 
being  continued  until  the  30th  of  April  1854,  and,  finally, 
this  term  was  renewed  ''until  Parliament  should  otherwise 
provide,"  until,  in  fact,  the  passing  of  21  &  22  Vict,,  Ch.  106, 
which  transfen*ed  the  Government  of  India  to  Her  Majesty,, 

We  see,then,that  from  the  year  1767,  when  the  East  India 
Company's  territorial  acquisitions  were  first  recognized  as 
Britisli  territory,  they  were,  from  time  to  time,  continued  ii\ 
poeaession  of  them^  subject  to  the  authority  of  Paxliament* 

6  H  c 
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1873.  It  is  alleged  that  tlie  Company,  in  concert  with  the  Board 

Da' MOD  A  R  ^^  Control,  had  power  to  acquire  territory,  and  to  make 
GoRDHAN  treaties  with  foreign  princes,  and  it  is  argued  that  they  must 
Ganesh  Dev.  ^^v®  ^^^^  power  to  cede  territory  also  for  the  purposes  of  such 
^^'  treaties ;  but  we  see  clearly  that  whatever  powers  the  Com- 
pany and  Board  possessed  were  derived  from  Parliament. 
All  the  Charters  from  1767  expressly  entrust  the  Company 
with  possession  and  government  of  the  British  territories 
and  appropriation  of  the  revenues  (  as  a  necessary  means  of 
governing  )  for  the  Crown;  and  the  Boai*i  (f  Commissioners 
was  created  with  '^  full  power  and  authority  to  superintend, 
direct,  and  control  all  acts,  operations,  and  concerns  which 
anywise  relate  to,  or  concern,  the  Civil  and  Military  Govern- 
ment and  revenues  of  the  said  territories  and  acquisitions 
in  the  East  Indies."  And,  though  it  may  be  inferred  that  the 
Company  and  Board  had  power  to  levy  war  or  make  peace  and 
to  make  treaties  with  native  princes  and  states  in  India  for 
guaranteeing  their  possessions,  nowhere  are  we  able  to  find 
any  indication  of  an  authority  to  dismember  already  existing 
British  territories.  On  the  contrary,  it  is  a  significant  cir- 
cumstance that  Parlia'ment  expressly  provided  the  Court  of 
Directors  with  power,  under  the  direction  and  control  of  the 
Board  of  Commissioners,  to  'declare  and  appoint  what  part 
or  parts  of  any  of  the  territories  under  the  government  of 
the  Company  should,  from  time  to  time,  be  subject  to  the 
government  of  each  of  the  several  presidencies  then  subsist- 
ing or  to  Ijc  established,  and  to  alter,  from  time  to  time,  the 
limits  of  the  Presidencies  and  Lieutenant  Governorships." 
If  therefore,  special  enactments  were  necessary  to  enable  the 
Government  of  the  country  to  make  internal  arrangements 
and  distributions  of  British  territories,  a  fortiori  would  it 
appear  that,  without  such  special  enactment,  they  were  in- 
competent to  cede  any  portion  of  them. 


Mr.  Forsyth,  in  his  Cases  and  Opinions  on  Constitutional 
Law,  page  185,  gives  two  instances  of  cession  (not  under 
treaty  of  peace)  by  the  East  India  Company  to  a  foreign 
Btate  previous  to  1858  ;— • 
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''I.    Inl817a  cession  by  treaty  '  in  full  sovereignty  ^  to        1873. 


the  Sikhumputtee  Rajah  of  a  part  of  territory  formerly  pos-     Da'modar 
sessed  by  the  Bajah  of  Nepaul,  but  ceded  to  the  East  India    G^rdhan 

Company  by  a  treaty  of  peace."  Ganesh  Dky- 

ba'm. 

"  2.  In  1833  a  cession  by  treaty  to  Rajah  Voorunder  Singh 
of  a  portion  of  Assam  lying  on  the  south  of  the  Burrampooter 
river,  by  which  the  Rajah  bound  himself,  in  the  administra- 
tion of  justice  in  the  country  now  made  over  to  him,  to  ab- 
stain fipom  the  practices  of  former  Rajahs  of  A.^sam,  as  to 
cutting  off  ears  and  noses,  exti'acting  eyes,,  or  otherwise 
mutilating  and  torturing."  Alluding  to  the  latter  case,  Mr. 
Forsyth  adds  :  '^  This  is  not  a  very  satisfactory  precedent, 
and  it  shows  the  kind  of  risks  to  which  British  subjects 
might  be  liable  on  being  transferred  to  a  semi-barbaroiLS 
power." 

And  certainly  these  two  isolated  cases  furnish  no  suffi- 
cient presumption  of  the  existence  of  a  prerogative  of  which 
we  cannot  find  any  trace  in  any  of  the  various  Acts  defining 
the  Company's  status  and  powers. 

Holding,  then,  that  the  power  to  cede  territory  was  not 
one  of  the  powers  to  which  the  Secretary  of  State  succeeded 
under  the  Act  transferring  the  Government  of  India  to  Her 
Majesty,  we  turn  to  consider  the  effect  of  the  Gazette  of 
India's  notification. 

Sec.  113  of  the  Evidence  Act,  which  received  the  assent 
of  the  Governor  General  on  the  15th  March  1872,  runs  thus  : 
"  A  notification  in  the  Gazette  of  India  that  any  portion  of 
British  territory  has  been  ceded  to  any  Native  State,  Prince> 
or  Ruler,  shall  be  conclusive  proof  that  a  valid  cession  of 
territory  took  place  on  the  date  mentioned  in  such  notifica- 
tion." This  section  was  first  introduced  in  the  amended 
Bill  presented  on  the  30th  of  January  1872  to  the  Legisla- 
tive Council  of  the  Governor  General  with  these  remarks  by 
tbe  Select  Committee :  "  A  conclusive  presumption  is  a 
direction  by  the  law  that  the  existence  of  one  fact  shall  in 


44  BOlfBAY  HIGH  COtfRT  BEPORTiSfJ 

1873.        all  cases  be  inferred  from  proof  of  another.    This  we  EaVO 

'  Damodar    provided  in  Sees.  112  and  113";  and  '^we  have  provided  in 

GoRDHAN    the  Chapter  on  the  Burden  of  Proof  that   a  notification  in 

Ganesh  Dev  the  Gazette  that  a  tenitory  has    been  ceded  to  a  native 

prince  shall  bo  conclusive  proof  of  a  valid  cession  at  the  date 

mentioned  in  the  notification.     The  object  of  this  section  is 

to  set  at  rest  questions  which,  as  we  are  informed,  have 

arisen  on  this  subject." 


Our  judgment  in  this  case  was  passed  on  the  2nd  De- 
cember 1870  when  there  existed  only  the  notification  of  the 
Bombay  Gazette  dated  29th  January  18G6 ;  and  we  granted 
the  review  on  the  16th  December  1872,  in  order  that  it 
might  be  argued  whether  the  sanction  of  the  Secretary  of 
State  did  not  operate  to  create  a  valid  cession.  But  on  the 
4th  of  January  1873  appeared  in  the  Gazette  of  India  the 
notification  that  the  village  of  Ghangli,  with  several  others, 
had  been  ceded  seven  years  before ;  and  we  are  now  told 
that,  even  though  the  approval  by  the  Secretary  of  State  of 
the  cession  be  not  all  sufficient,  we  cannot  consider  that 
question.  No  doubt  this  would  be  the  effect  of  Sec.  113, 
provided  that  it  lay  within  the  power  of  the  Legislative 
Council  to  make  such  a  law. 


What  then  are  the  powers  of  the  Council  of  the  Grovemor 
General  ?  By  Sec.  43,  3  &  4  Wm.  IV.,  Ch.  85,  the  Go- 
vernor General  in  Council  was  empowered  to  legislate  for 
India,  except  that  he  "  shall  not  have  the  power  of  making 
any  Laws  or  Regulations  which  shall,  in  any  way,  afEect 
any  prerogative  of  the  Crown  or  the  authority  of  Parliament 
*  *  *  or  any  part  of  the  unwritten  laws  or  constitution  of  the 
United  Kingdom  of  Great  Britain  and  teland,  whereon  may 
depend,  in  any  degree,  the  allegiance  of  any  person  to  the 
Crown  of  the  United  Kingdom,  or  the  sovereignty  and  do- 
minion of  the  said  Crown  over  any  part  of  the  said  territo- 


ries.'^ 
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This  section  was  repealed  by  Sec.  2,  Act  24  &  25  Vict.^       1878. 
Ch.  67,  "  The  Indian  Councas '  Act '';  bnt  by  Sec.  22  of    da'modar 
this  Act,  it  was  again  provided  that  "  the  Governor  General    Gohdhan 
in  Council  shall  not  have  the  power  of  making  any  Laws  Ganesh  D«v< 
or  Regulations    *    *    *    which  may  affect  the  authority 
of    Parliament    *    *    *    or    any  part  of    the   unwritten 
laws  or  constitution  of  the  (Jnited  Kingdom  of  Great  Britain 
and  Ireland,  whereon  may  depend,  in  any  degree,  the  alle- 
giance of  any  person  to  the  Crown  or  the  sovereignty  and 
dominion  of  the  said  Crown  over  any  part  of  the  said  terri- 
tories/'    Further  on,  in  Sec.  24  of  the  same  Act,  we  find 
''  that  no  Law  or  Regulation  made  by  the  Governor  General 
in  Council  (subject  to  the  power  of  disallowance  by  the 
Crown,  as  hereinbefore  provided,)  shall  be  deemed  invalid 
by  reason  only  that  it  affects  the  prerogative  of  the  Crown/' 

It  is  a  notable  circumstance  that  the  wording  of  the 
repealed  Section  of  3  &  4  Wm.  IV.,  Ch.  85,  and  of  Sec.  22  of 
the  Councils '  Act,  substituted  for  it,  differs  only  in  one 
particular,  i.e.,  that  in  the  latter  the  words  '^prerogative 
of  the  Crown  '*  are  omitted,  nor  is  it  easy  to  understand 
the  reason  for  this  omission.  Prior  to  this  Act,  no  general 
power  was  given  to  the  Crown  to  disallow  laws  made  by 
the  Legislative  Council, 

Sec.  26  of  16  &  17  Vict.,  Ch.  95,  declared  ''that  no  law 
or  regulation  was  to  bo  invalid  by  reason  only  of  its  affect- 
ing any  prerogative  of  the  Crown,  provided  it  had  received 
the  previous  sanction  of  the  Crown  signified  in  a  prescribed 
form '/'  and  the  Councils '  Act,  which  repealed  this,  made 
express  provision  for  the  transmission  to  the  Secretary  of 
State  for  India  of  copies  of  all  laws  and  regulations  assented 
toby  the  Governor  General  and  for  their  disallowanceby  Her 
Majesty. 

In  neither  case  was  any  law  affecting  the  prerogative  of 
the  Crown  to  be  deemed  invalid,  provided  that  before  the  pass- 
ing of  the  Council's  Act,  the  Crown  had  previously  sanctioned 
Hj  or  that  after  that  period  it  had  not  been  disallowed. 


46  BOMBAY   HIGH   COURT    RBPORTg, 

1873.  Bat  tlie  law  expressly  prohibiting  the   Legislative  Coon- 

Da'modAr    ^^^  ^^  India  from  making  any  law  affecting  the  authority  of 
GoRDHAN     Parliament  is,  in  no  way,  varied  or  altered  by  the   Indian 

Gakr^h  Dev-  Councils  '  Act* 
ra'u. 

The  value,  therefore,  of  Sec.  113  of  the  Evidence  Act 
depends  on  the  constitutional  question  of  prerogative.  If  the 
Crown  alone  has  power  to  cede  territory,  then  this  provision 
of  the  law  is  valid  and  binding  so  long  as  it  is  not  disallowed  ; 
but  if,  on  the  other  hand,  that  power  can  only  be  exercised 
with  the  authority  of  Parliament,  it  follows,  as  a  matter  of 
course,  that  the  Legislative  Council  exceeded  its  power  and 
that  Sec.  113  was,  and  must  continue  to  be,  bad  law. 

On  this  point,  we  have  boon  referred  to  the  opinions  of 
Grotius,  Vattel,  Paffendorf,  Chalmers,  Wlieaton,  Phillimore, 
and  Twiss,  who  all  appear  to  support  the  proposition  that  no 
power  resides  in  the  Crown  to  cede  territory,  save  under 
circumstances  of  necessity.  Most  of  those  writers  are  referred 
to  by  Mr.  Forsyth  in  the  work  to  which  we  have  alluded 
above,  and  the  conclusion  at  which  he  appears  to  arrive  is 
that  while  the  Crown  can,  by  virtue  of  its  prerogative,  without 
any  doubt,  make  cessions  by  treaty  of  peace  at  the  close  of  a 
war,  its  power  to  cede  territory  in  any  other  way  is  extremely 
questionable.  Vattel,  Puffendorf,  and  Grotius  may  or  may 
not  be  accepted  as  authorities,  but  Mr.  Forsyth  strengthens 
his  opinion  by  a  consideration  of  known  precedents.  He 
quotes  various  instances  of  cessions  made  in  adjustments  of 
quarrels  between  nations,  but  can  only  find  two  in  support 
of  the  Crown's  unconditional  prerogative — the  case  of  the 
Orange  River  Territory  and  the  sale  of  Dunkirk  by  Charles 
II. ;  and  the  latter  of  these  two  he  regards,  with  much  reason, 
as  hardly  a  constitutional  precedent.  With  reference  to  the 
Orange  River  Territory,  we  have  been  unable  to  consult  the 
correspondence  to  which  reference  is  advised ;  but  as  it  is 
questionable  whether  the  British  nation  ever  acquired  a  right 
of  property  in  the  territory,  it  may  be  more  easily  allowed 
that  it  was  in  the  power  of  the  Crown  to  rescind  that  which 
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it  had  ordained,  by  its  letters  patent,  without   reference  to        1873 
Parliament.     The  cases>  moreover,  are  not  analogous,  for  the    Da'modar 
British  territories  in  India  have  been  the  subject  of  Parlia-     ^^^^^^h-*-'' 
mentary  Legislation   from  the  time  of  their  acquisition,  and  Ganesh  Dev< 

RA  H- 

have  become  thereby  a  material  part  of  the  property,  and, 
therefore,  of  the  body  of  the  State. 

It  appears  to  be  considered  by  some,  vide  Lord  Palmer- 
stones  speech  in  the  debate  on  the  relinquishment  by  the  British 
Crown  of  the  Protectorate  of  the  Ionian  Islands,  that  a  dis- 
tinction exists  between  cessions  of  British  freehold  and  of 
territory  acquired  by  conquest  during  war  and  not  by  treaty 
or  ceded  by  treaty  and  held  as  possession  of  the  British 
Crown;  but  the  cases  he  quoted  were  all,  observes  Mr. 
Forsyth,  cessions  at  the  close  of  a  war.  On  what  principle 
can  such  a  distinction  rest  ? 

All  subjects  of  the  Crown  possess  the  same  rights  and 
incur  the  same  obligations.  Allegiance,  by  the  English  law, 
is  correlative  with  protection,  and  is  to  be  looked  upon  as  a 
relation,  not  only  between  a  sovereign  and  subjects,  but  as 
between  a  corporation  and  its  members. 

That  Her  Majesty ^s  subjects  in  India  have  the  same  rights 
with  all  her  other  subjects  is  clear  fi-om  the  Queen's  procla- 
mation of  1858 ;  and  the  same  fundamental  rule,  restricting 
the  prerogative  of  the  Crown  from  interference  with  the 
allegiance  of  subjects  and  their  right  to-  protection,  must 
apply  equally  to  all  and  every  part  of  Her  Majesty's  domi- 
nions. 

Yattel's  arguments,  on  the  principles  involved,  commend 
themselves  to  our  reason.  In  his  Book  1,  Ch.  21,  Sec.  263, 
he  says :  '' A  nation  ought  to  preserve  itself;  it  ought  to  pre- 
serve all  its  members ;  it  cannot  abandon  them,  and  it  is 
under  an  engagement  to  support  them  in  their  ranks  as 
members  of  the  nation.  It  has  not  then  a  right  to  traffic 
with  their  rank  and  liberty  on  account  of  any  advantage  it 
may  expect  to  derive  from  such  a  negotiation.  They  have 
joined  tbe  society  for  the  purpose  of  being  members  of  it. 
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1873.  They  submit  to  the  authority  of  the  State  for  the  purpose  of 

Da'modar  promoting  in  concert  their  common  welfare  and  safeiy^  and 

GoBDHAN  jjQ^  Qf  being  at  its  disposal  like  a  farm  or  a  herd  of  cattle^ 


V. 


Oanesh  Det-  But  the  nation  may  lawfully  abandon  them  in  a  case  of  ex* 
treme  necessity,  and  she  has  a  right  to  cut  them  off  from  the 
body,  if  the  public  safety  requires/'  In  considering,  further^ 
whether  the  Prince  has  power  to  dismember  the  State,  he  says 
that  ''this  depends  on  whether  he  has  received  fall  and  abso-* 
lute  authority  from  the  nation ; ''  and  proceeds :  'TThe  nation 
ought  never  to  abandon  its  members  but  in  a  case  of  necessity 
or  with  a  view  to  the  public  safety,  and  to  preserve  itself  from 
total  ruin;  and  the  Prince  ought  not  to  give  them  up  for  the 
same  reasons.  But  since  he  has  received  an  absolute  autho- 
rity, it  belongs  to  him  to  judge  of  the  necessity  of  the  case, 
and  of  what  the  safety   of  the  State  requires." 

We  have  no  knowledge  of  the  reasons  which  induced  the 
transfer  of  Ghangli  and  other  villages  to  the  State  of  Bhaw- 
nagar,  but  it  is  certain  that  there  existed  no  such  necessity 
as  is  recognized  by  the  publicists. 

If,  then,  it  be  a  fundamental  law  that  the  sovereign  cannot 
of  himself  dismember  territories,  and  that  ho  can  only  do  so 
with  the  sanction  of  the  people  in  cases  of  real  necessity,  it 
follows  that  the  Indian  Legislature  cannot  make,  and  the 
Crown  cannot  sanction,  a  law  having  for  its  object  the  dis- 
memberment of  the  State  in  times  of  peace. 

Further,  if  the  sanction  of  Parliament  be  necessary  for  a 
cession  in  times  of  peace,  and  if  allegiance  be  indefeasible,  it 
follows  that  such  a  direction  of  the  law  as  the  one  we  are  con- 
templating, must  of  necessity  affect  the  authority  of  Parlia- 
ment, and  those  unwritten  laws  and  constitution  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  whereon  depends  the 
allegiance  of  persons  to  the  Crown  of  the  United  Kingdom. 

This  being  so.  Sec.  113  of  the  Indian  Evidence  Act,  though 
not  disallowed,  is  not  protected  by  Sec.   24,  24  &  25  Vict. 
Ch.  67,  and  we  cannot,  therefore,  follow  its  directions. 

For  these  reasons,  we  decline  to  alter  our  decision,  which 
will,  therefore,  stand.    Costs  on  appellant. 
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^o^e.— 'The  judgment  in  the  original  Bpecial  appeal  in  the  above         1873. 
case  was  delivered  on  the  2nd  December  1870,  as  follows  : —  t\.u,  J^~T" 

'  i^A  MODAR 

No  attempt  has  been  made  to  support  the  second  objection  raised  in     Gubdhan 
this  special  appeal,  and  the  only  point  which  we  have  to  determine  is  p        ^  j^ 
whether,  as  has  been  urged,  "the  Judge  had  no  jurisdiction  to   try  the        ea'm. 
appeal,  because  the  village  in  Ayhich  the  land  is  situated  was  removed 
from  the  jurisdiction  of  the  Civil  Courts  long  before  the  appeal  was 
decided." 

The  circumstances  are  these.  The  suit  was  instituted  in  the  year 
1 864  in  the  Court  of  the  Munsif  of  Gogo,  who  awarded  the  plaintiff 
possession  of  the  land  sued  for  on  payment  of  the  amount  of  the  mort- 
gage, viz.,  Rs.  60.  On  the  18th  January  1866,  this  decree  was  rever- 
sed by  the  Assistant  Judge  of  Ahmedabad ;  but  the  cade  coming  before 
the  High  Court  on  special  appeal,  it  was  remanded  for  fresh  decision 
under  date  21st  December  1866,  and,  in  accordance  with  this  order, 
was  disposed  of  by  the  Acting  Judge  of  Ahmedabad  on  the  1  Ith  August 

186?^. 
The  disputed  land  is  situated  in  the  village  of  Ghangli,  within  the 

Pargana  of  Gogo  (vide  Act  VI.  1859),  and  that  Pargana  forms  part 
of  the  Zillah  of  Ahmedabad,  as  established  by  the  second  clause  of  Sec- 
tion 16,  Regulation  II.  of  1827. 

But  it  is  argued  that  the  village  of  Ghangli  had  been  removed  from 
the  jurisdiction  of  the  Civil  Courts  of  the  Bombay  i)rcsidency  previous 
to  the  disposal  of  the  case  by  the  District  Judge  of  Ahmedabad ;  and 
that,  consequently,  his  decree  is  illegnl. 

This  argument  is  founded  on  a  notification  dated  29th  January  1866 
and  published  at  page  197  of  the  Bombay  Government  Gazette  for  that 
year.    It  runs  as  follows : — 

^'Revenue  Department. 

''It  is  hereby  notified  that,  in  accordance  with  a  convention  made  be- 
tween His  Excellency  the  Governor  of  Bombay  and  His  Highness  the 
Thakore  of  Bhawnagar,  the  undermentioned  villages  belonging  to  the 
Thakore  of  Bhawnagar,  and  situated  in  the  Parganas  of  Dhundooka, 
Rampoor,  and  Gogo,  Zilla  Ahmedabad,  are,  from  and  after  the  1st  of 
February  1 866,  Sumvut  1922  Maha  Vud  2nd,  removed  from  the  jurisdic- 
tion of  the  Revenue,  Civil  and  Criminal  Courts  of  the  Bombay  PreFi. 
dency,  and  transferred  to  the  supervision  of  the  Political  Agency  in  Kut- 
tiawar,  on  the  same  conditions  as  to  Jurisdiction  as  the  villages  of  the 
Talooka  of  the  Thakore  of  Bhawnagur  heretofore  in  that  province. 

Sehore  Talooka. 

Ghangli. 

By  order, 

(Signed)    F.  S.  CHAPMAN, 

Chief  Secretary  to  Government 

Bombay  CcuiUf  29M  January  1866.'' 

7  H  C 


J&a'm. 
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1873.  This  notification,  it  may  be  observed,  though  signed  by  the  Chief  Sec- 

]  retary  to  Government,  does  not  state  by  what  authority  it  was  issued^ 

GoRDHAN     inereiy  "  by  order."    Appearing  however,  as  it  does,  in  the  Government 
^'  Gazette,  and  under  the  signature  of  the  highest  Ministerial  Officef 

^^^f'L  ^^"  ^"^®^  Government,  it  may  be  assumed  that  it  was  issued  by  order  of  His 
Excellency  the  Governor  in  Council.  But  the  notification  is  defective  in 
a  far  more  material  point,  for  it  omits  to  recite  the  law  which  was  sup- 
posed to  confer  on  the  Governor  in  Council  the  power  to  limit  tbe 
jurisdiction  of  the  Civil  and  Criminal  Courts  of  this  Presidency. 

It  lias  not  been  shown  to  us  that  any  such  law  exists;  and,  on  the 
contrary,  we  find  that  at  the  time  this  notification  was  issued,  Section 
6  of  Regulation  I.  of  1827,which  provides  that  "Regulations  are  to  be 
in  force  at  such  places  and  from  such  periods  as  may  be  declared  in  a 
Regulation  actually  in  force,'*  was  unrepealed,  and  as  the  Regulation 
establishing  the  Ahmedabad  Zilla,  of  which  the  village  of  Ghangli 
forms  a  part,  was  also  unrepealed,  it  follows  that  a  legal  enactment  was 
necessary  to  effect  the  object  which  Government  had  in  \iew  when 
issuing  the  notification  referred  to.  It  was  suggested  in  the  course  of 
the  argtmient  that  the  notification  might  have  been  issued  under  clause 
2,  Section  XVI.,  Regulation  II.  of  1827  ;  but  even  admitting  that  this 
law  gives  the  Governor  in  Council  power  to  cede  terrritory,  no  authori- 
ty could  be  assumed  to  exist  in  that  body  summarily  to  abrogate  any 
law  in  force  in  such  territory  in  the  face  of  Section  VI.,  Regulation  I. 
of  1827. 

That  this  notification  is  ineflScacious  is  still  more  apparent  when  we 
come  to  look  at  the  full  force  it  was  intended  to  have,  for  it  purports 
to  afiect,  not  only  the  Local  Courts,  but  also  the  High  Court,  which 
under  Section  I.,  Regulation  II.  of  1827  and  Stat.  24  &25  Victoria, 
Cap.  104,  H  C  9,  has  jurisdiction  over  all  the  territories  subordinate  to 
the  Presidency  of  Bombay  in  which  the  Code  of  Regulations  has  ope- 
ration by  enactment.  It  soems  to  us,  therefore,  that  the  notification 
referred  to  is,  as  far  as  the  argument  in  this  case  is  concerned,  of  no 
efiect  whatever,  and  that  the  village  of  Ghangli  not  having  been 
legally  removed  from  the  jurisdiction  of  the  District  Court  of  Ah- 
medabad, the  decree  of  the  Judge  must  be  upheld. 


BOMBAY   HIGB  COURT   REPORTS.  51 

[AppEUiATE  Civil  Jubisdiction.]  ^^J^-^, 

Beferred  Case. 

Gulabha''i  Mondays Plaintiff. 

Daya'bha'^i  Govardhanda's Defendant. 

Parties  batmd  by  their  deed  till  rectified — Mistake  in  deed — Eectifico/- 
Hon  by  Court — Small  Came  Court — Jurisdiction, 

The  plaintififsold  to  the  dcfendaut  a  field  containing  a  well,  Tax  wa8 
payable  to  Grovemment  on  the  field  as  well  as  a  tax  on  the  well.  The 
dee^  of  sale  expressly  provided  for  the  payment  of  the  tax  on  the 
field  by  the  defendant,  but  was  silent  as  to  the  tax  on  the  well.  Govern- 
ment  recovered  the  amount  of  the  tax  on  the  well  from  tfie 
plamtiff  for  }871,  as  the  well  stood  entered  in  the  Government  Books 
in  the  plaintiff's  name.    The  plain liff  sued  to  recover  the   amount  ^. 

from  the  defendant. 

Beld  that  under  the  deed  of  sale  the  defendant  was  not  liable  to 
reimburse  the  plain tifi"  the  amount  paid  by  him  to  Government. 

ITeld  also  that  if  the  omission  in  the  deed  of  sale,  to  provide  for  the 
paynxent  of  the  tax  on  the  well  by  the  defendant,  should  have  arisen 
from  a  mistake,  his  only  remedy  was  a  suit  for  reforming  the  deed  so 
as  ta  make  it  in  accord  with  the  actual  agreement  between  the  parties 
at  the  time  of  the  sale. 

The  amount  and  nature  of  proof  required  of  plaintiff  in  such  a  case, 
pointed  out. 

A  Small  Cause  Court  has  no  power  to  entertain  a  suit  for  the  refor- 
mation of  a  deed. 

rpHE  following  quostion  was  referred  by  Gopalrav  Hari 
-*•  Deshmukh,  Judge  of  the  Small  Cause  Court  at  Ahmed- 
abad^  for  the  consideration  of  the  High  Court : — 

"  Whether  or  not  a  man  who  uses  a-  well  is  bound  to  pay 
the  tax  on  it,  though  the  deed  of  purchase  by  which  ho 
has  obtained  his  right  to  the  well,  is  silent  as  to  his  liability 
to  pay  it. 

"  The  facts  of  the  case  are  as  follows : — 

"  The  field  No.  963  is  assessed  at  Rs.  11,  and  is  held  by 
the  plaintiff.  No.  956  was  also  held  by  him,  but  has  been 
jK>ld  by  him  to  the  defendant. 
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1878.  ''  The  field  No.  957  is  held  by  two  persans,  a  '  Gosdvi* 


Gttlabha'i    andan'Ora/ 

V.  '*  The  well  was  sunk  by  the   Gosivi,   the   Ora,   and  the 

G^vIrbS^n.  plaintiff.     The  Gosdvi  has  \  share  in  it,  the  Ora  i,   and  the 
Di^'s.         plaintiff  \. 

"  There  is  a  tax  called  '  Kns  '  on  the  well,  of  Rs.  30  per 
annum,  payable  to  Government.  Of  this  sum,  the  Gosdvi  pays 
Rs.  15,  the  Ora  Rs.  7,  and  the  plaintiff  Rs.  8. 

'^  The  tax  on  the  field  No.  963,  Rs.  11,  and  the  portion  of 
the  tax  on  the  well,  Rs.  8,  are  entered  together  in  the  accounts 
of  the  plaintiff  with  the  Collector,  probably  because  the 
plaintiff  used  to  water  his  field  No.  963  from  the  well. 
The  consequence  is  that  the  Collector  recognizes  the  plaintiff 
as  the  tax-payer  and  recovers  Rs.  19  from  him. 

'*  The  plaintiff  sold  his  field  No.  956  with  his  share  in  tho 
well  to  tho  defendants  in  1870.  The  deed  of  sale  (a  copy  of 
which  is  appended)  states  that  he  is  to  pay  the  tax  on  the 
field  but  is  silent  as  to  his  liability  to  pay  the  portion  of  tax 
on  the  well,  though  it  gives  him  permission  to  use  it  to  tho 
extent  to  which  the  plaintiff  used  it. 

*'  Tho  Collector  recovered  the  portion  of  the  tax  of  Rs.  8 
from  the  plaintiff  in  1871. 

"  The  plaintiff,  therefore,  claims  to  recover  the  same  with 
Rs.  1-3-0  as  damages  from  the  defendants  who  used  the  welL 

''  The  defendants  state  that  their  understanding  was  that 
they  should  use  the  well,  but  not  pay  the  tax  of  Rs.  8  which 
was  entered  in  the  accounts  of  the  plaintiff  and  not  in  the 
account  of  the  field  No.  956.  There  was,  therefore,  no  stipu- 
lation made  in  the  deed  of  sale,  though  the  payment  by 
them  of  the  tax  on  field  No.  956  was  specially  provided  for 
in  it. 

"  My  opinion  is  that  the  tax  should  be  paid  by  the  defen- 
dants who  use  the  well.  It  is  true  that  there  is  no  stipula- 
tion in  the  deed,  but  it  was  the  duty  of  the  purchaser  to  have 
made  the  matter  clear/' 
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The  question  was  considered  by  Wbsteopp,   C.J.,   and        1873. 
Melvill,  J.,  on  the  Ist  April  1873.  Gulabha'i 

Per  Curiam  : — If  this  case  is  to  be  regarded  as  resting  ^.  ^ 
solely  upon  the  deed  of  the  25th  December  1870  executed  Daya'bha'i 
by  the  plaintiff  to  the  defendants,  the  defendants  are  not  da's. 
liable  to  reimburse  the  plaintiff  the  amount  of  the  tax  paid 
by  him  to  Government  in  respect  of  the  well,  inasmuch  as 
the  deed  expressly  provides  for  the  payment  by  the 
defendants  of  the  tax  on  the  field  and  is  silent  as  to  the  pay- 
ment by  them  of  the  tax  on  the  well.  This  view  as  to  tho 
non-liability  of  the  defendants  for  the  tax  on  the  well  is 
founded  on  the  familiar  rule  of  construction  of  deeds  expres- 
810  unius  eat  exclusio  aZteriua — see  Broom's  Maxims  of  the 
law.  If  there  be  good  reason  for  supposing  that  there  has 
been  a  mistake  in  the  deed  of  sale  of  the  25th  December 
1870,  in  omitting  tp  provide  for  the  payment  of  thetax  upon 
the  well  by  the  defendants,  the  only  remedy  open  to  the  plain- 
tiff is  to  bring  a  suit,  praying  that  the  deed  should  be  reformed 
80  as  to  accord  with  the  actual  agreement  between  tho 
parties  at  the  time  of  the  sale  to  the  defendants.  In  such 
a  suit,  the  plaintiff  is  required  to  prove,  beyond  all  doubt, 
that  there  was  a  mistake  in  the  deed,  and  it  is  a  suit  in 
which  it  is  extremely  difficult  to  succeed.  (As  to  the  necessary 
proof,  and  as  to  the  effect  of  delay  in  seeking  rel'ef  ;  see  1 
Story's  Equity  Jurisprudence,  pi.  153  to  169  inclusive;  and 
Banbury  v.  Lloyd  (a),  Mortimer  v.  Shortall  (&),  White  v. 
Anderson  (c),  Harris  v.  Pepperell  (cZ),  Sells  v.  Sells  (e),  Druiff 
V.  Lord  Parker  (f),  De  La  Touchers  Settlement  (gf).  Bloomer 
V.  SpUtle  (A),  White  v.  White  (i).  The  Small  Cause  Court 
would  not  have  jurisdiction  to  entertain  such  a  suit. 

(a)  1.  Jo.  Lat  &  638.  (b)  2.Dru.  &  War.  363.  fc)  1.  Jr.  Ch.  Rep.419. 

(d)  L.  R.  5  Eq.  1.     (e)  1.  Dr.  A  Sm.  42.  S.  C.29  L.  J.  Oh.  660. 
(/)  L.  R.  5  Eq,  131.     (5^)1.  B.  10  Eq.  599.    (A)  L.  R.  13  Eq.  427. 

(♦)  L.  R.  15  Eq.  247. 
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j^^lJ^',  [Appellate  Civil  Jueisdiction.] 

Referred  Ccises^ 

(1)  George  Bridge Plaintiffi 

Edalji  Manchabjt   I>efendant. 

(2)  ViTHAL  Amba'ra'm Vlximtij^. 

Daya'^bha"!  Murlidhar    Defendant. 

Award— Smcdl  Cavse  Com't — Jurisdiction  to  fie  Award — Oiv.  Froc^ 
Code,  Sec.  327 . 

A  SmeJl  Cause  Coitrt  has  power,  under  Section  327  of  the  Civil 
Procedure  Coile,  to  file  an  award  for  a  sum  not  exceeding  Ks.  500,  and 
to  proceed  under  that  section,  if  the  dffendant  reside  withiu  the- 
jurisdiction  of  tho  Courts 

THESE  cases  were  referred  for  the  opinion  of  the  Higb 
Court  by  Syad  Hussein  El  Medini,  Judge  of  the- 
Courts  of  Small  Causes  at  Broach  and  Surat,  with  the  f  ol- 
lowing  observations : — 

"  This  is  an  application  under  Section  327  of  the  Code- 
of  Civil  Procedure. 

"  The .  award,  presented  with  the  application^  relates  to  a 
debt. 

"Section  47  of  Act  XI.  of  1865  (the  Mofussil  Small 
Cause  Courts  Act)  is  as  follows  : — '  Except  as  hereinbefore 
provided,  the  provisions  of  the  Code  of  Civil  Procedure  shall,, 
BO  far  as  the  same  are  or  may  be  applicable,  extend  to  all 
suits  aiid  proceedings  under  this  Act/ 

"  It  does  not  direct  that  Act  VIII.  of  1859  shall  be  the- 
procedure  of  the  Small  Cause  Court,  as  Section  388  of  the 
Code  does  with  respect  to  the  ordinary  Civil  Court.  It 
simply  means  that  the  provisions  of  the  Act  will  apply  to- 
suits  and  iiroceedings  made  cognizable  by  the  Small  Cause 
Court  Act. 
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*"  I  have,  therefore,  to   ascertain  whether  the  application        1873. 
\inder  reference  has  been  made  cognizable    by  the  Small      georok 
Cause    Court    Act.     There    ia  nothing  in  this  Act  which      Bridge 

makes  an  application  like  this  cognizable  by  this  Court.  Edaui 

^Manchabji. 
''Moreover,  the  provisions  of  Section  327  of  the  Code  ' 

^ave  been  incorporated  into  Sections  524  and  525  of  the 
new  Bill  as  settled  by  the  Select  Committee  for  consolidat- 
ing and  amending  the  laws  relating  to  the  procedure  of 
the  Courts  of  Civil  Judicature,  and  the  Small  Cause  Courts 
have  been  expressly  exempted  from  the  operation  of  these 
sections.  Section  3  of  the  Bill  is  as  follows  : — '  The  sec- 
tions having  the  letters  S.  C.  C.  affixed  to  them  in  a  paren- 
thesis extend  (so  far  as  they  apply  or  are  applicable)  to 
Courts  of  Small  Causes.  The  other  sections  do  not  extend 
to  such  Courts.*     Sections  524  and  525  above  referred  to 

have  not  the  letters  S.  C.  C.  affixed  to  them,  and,  therefore, 
they  do  not  extend  to  the  Small  Cause  Courts.     *     *    ♦ 

'*  Now,  if  the  Legislature  itself  had  not  volunteered  to 
declare  its  intention  respecting  the  non-applicability  of  the 
provisions  of  Section  327  of  the  Code  of  Civil  Procedure  to 
Courts  of  Small  Causes,  I  should  have  distrusted  my  own 
judgment  and  followed  the  decision  of  Sir  Barnes  Peacock^ 
C.J.,  and  Dwarkanath  Mitter,  J.,  in  Elam  Puramanich  V. 
SeofaetuUah  Sheikh  (a)  which  is  as  follows  : — '  If  the  award 
relate  to  a  debt,  not  exceeding  the  amount  cognizable  by 
a  Small  Cause  Court,  we  are  of  opinion  that  the  Small  Cause 
Court  has  jurisdiction,  under  Section  327,  Act  VIII.  of  1859, 
to  entertain  an  application  to  file  the  award,  provided  the 
defendant  resides  within  the  jurisdiction.  In  such  a  case, 
the  Small  Cause  Court  would  have  jurisdiction  over  the 
matter  to  which  the  award  relates.' 

''  The  second  plaint  is  an  action  on  an  oral  award  to  re- 
cover Rs.  110.  It  is  alleged  in  the  plaint  that  the  parties 
had  submitted  to  the  arbitration  of  a  third  man  who  pro- 
nounced his  award  orally  in  pursuance  of  this  submission, 
^le  submission  to  the  arbitration  was  also  not  in  writing. 

(a)  10  Calc.  W.  B.  Civ.  Bui  86, 


56  BOMBAY  HIGH   COURT   REPORTS. 

1873.  ''  The  question  is  whether  this  action  will  lie  in  a  Small 

Qeoroe      Cause  Court 
Bridge 

V.  ''  Under  the  ruling  of  the  Bengal    High  Court  published 

Manchabji.  at  page  76,  Weekly  Reporter  for  186i,  Civ.  Rul,  it  appears 
'  that  a  submission  of  private  arbitration  may  be  perfectly 
valid,  though  not  put  in  writing,  and  a  private  award  made 
in  pursuance  of  such  submission  may  be  proved  by  the 
arbitrators  themselves.'     And  as  there  can  be  no  doubt  that  ! 

'  debt '  will  lie  upon  an  award  of  this  kind,  the  plaint  comes 
within  the  purview  of  Section  6  of  Act  XI.  of  1865.  ; 


i 


"  As  this  decision  of  the  case  creates  the  anomaly  that  \ 

whereas  a  suit  will  lie  in  a  Mofussil  Small  Cause  Court  on 
an  award,  yet  the  summary  application  provided  for  by 
Section  327  of  the  Code  cannot,  for  the  reasons  stated  above, 
be  entertained  by  the  said  Court,  I  have  deemed  it  advisable 
to  submit  this  case  also  for  the  decision  of  their  Lordships.'' 

The  cases  came  on  for  consideration  before  Westropp,  C. 
J.,  and  Melvill,  J.,  on  the  1st  A.pril  1873. 

Pbr  Curiam  : — This  Court  concurs  in  the  case  (Elam 
Puramaniclc  v.  Sefaetullah)  cited  by  the  Judge  of  the  Court 
of  Small  Causes  at  Surat,  and  replies  to  the  Judge  by  saying 
that  he  has  power  to  file,  under  Section  327  of  the  Civil  Pro- 
cedure Code,  an  award  for  a  sum  not  exceeding  Rs.  500,  if 
the  defendant  reside  within  his  jurisdiction,  and  to  proceed 
under  that  section. 
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^  -*  April  1. 


Referred  Case, 

Ra^mji  Manor  Plaintiffs 

P.  D.  Little Defendant. 

Master  and  servant — Monthly  servant  leaving  service  wkhcvi  fiotice — 
Rrjekiire  df  wa^es. 

Where  a  servant,  who  was  engaged  by  the  month,  served  from  the 
1st  November  to  the  3rd  December  1872  and  left  his  masters  seiTice 
on  the  4ia  December,  witliout  giving  notice  : — 

It  wns  held  that  the  servant  was  entitled  to  b6  paid  his  wages  up  to 
the  cud  of  Xovember  but  forfeited  the  wages  payable  to  him  in  respect 
cf  his  December  services. 

THIS  was   a   roferenco   from    Gopdlr^v  Hari   Deshinukh, 
Judge  of  the  Small  Cause  Court  at  Ahmedahad. 

*'  I.     The  question  is  whether  the  English  Law  of  Master 

and  Servant  is    applicable  to   a   case   in   the    Small   Cause 

Court  in  which  the  defendant  is  an  Englishman  ? 

"  II.  If  so,  a  servant,  on  leaving  his  master's  service 
without  notice,  forfeits  a  month's  pay,  but  does  the  month 
mean  80  days  before  date  of  leaving  or  the  portion  of  the 
current  month,  preceding  the  day  on  which  the  servant 
left? 

"  III.  The  plaintifiE  has  filed  this  suit  for  the  recovery  of  his 
wages  for  one  month  and  three  days,  i.e.,  from  1st  November 
to  3rd  December  1872,  and  it  is  proved  that  the  plaintifEwaa 
a  monthly  servant  receiving  Rs.  15  a  month,  and  that  he  left 
his  master's  service,  without  due  notice,  on  the  4th  December 
1872. 

"  IV.     The  defendant  states  that  he  would  pay  the  plaintiff 
for  three  days  of  November  and  withhold  one   month's  pay 
from  4th  November  to  3rd  December  1872,  that  being  tho 
month  preceding  the  day  of  leaving. 
8  H  0 


58  BOMBAY  HIGH   COUKT  REFDRTS. 

1873.  "  V.     1  think  the  English  law  is  applicable,   and  that  the 

Ba'mjiMamob  plaintiff,  having  served  for  the  full   month   of  November,  is 
F.  D.  Little,  entitled  to  receive  his  wages  due  on  the  IstDecember,  and  that 
as  he  has  left  the  service,  without  leave,  on  the  4th  Decem- 
ber, he  should  receive  no  pay  for  three  dajs  of  that  month 
only." 

The  reference  came  on  for  disposal  before  Westropp,  C.  J., 
and  Melvill,  J.,  on  the  1st  April  1873. 

Per  Curiam  : — ^Without  laying  down  any  general  rule  as 
to  the  application  of  the  English  law  to  this  case,  the  Court 
is  of  opinion  that  the  servant  ought  to  be  paid  his  wages  up 
to  the  end  of  November  and  to  forfeit  those  for  December. 


[Insolvency  Jurisdiction.] 
—. — : —  In  re  Sita'ra'm  Abba'ji. 

Ex  parte  Sundarda's  Mulji. 

Insolvency'— Death    of  insolvent — Vesting    order,  Effect  on— Official 
AssigneeStat,  11  dk  12  Viet,,  c.  21— Abatement. 

The  death  of  an  insolvent  before  obtaining  his  discharge  does  not 
affect  the  right  of  the  Official  Assignee  to  deal  with  the  property  of 
such  insolvent,  nor  does  it  cause  the  proceedings  in  such  Insolvency, 
so  far  as  the  OfficiHl  Assignee  and  the  creditors  are  concerned,  to 
abate.* 

THIS  was  an  application  made  on  behalf  of  Sundardds 
Mulji  for  the  opinion  of  the  Insolvent  Court  on  the 
question^  whether  an  abatement  of  proceedings  in  Insol- 
vency takes  place  upon  the  death  of  the  insolvent  before 
obtaining  his  final  discharge. 

The  application  was  made  at  the  request  of  the  Official 
Assignee. 

*  yote, — See  In  re  Ramsabuck  Misser  (6  Beng.  L.  R.  119^,  and  In  re 
King  (Coryton's  Indian  Insolvent  Act  p.  18);  sed  quaere  as  to  this  last 
mentioned  case.*-Eo. 
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The  quesfcion  arose  in  the  following  manner : — The  insol-  ^^73. 
vent,  Sitdrim  Abbaji,  on  the  19th  of  Angnst  1871,  entered  in  be 
into  an  agreement  to  sell  to  Sundardds  Mulji  a  honsa  Sitftriim  abba'ji. 
Abbdji  did  not  perform  this  agreement,  and  Snndardaa 
Malji  sued  him  in  the  High  Court  for  specifio  performance. 
While  that  suit  was  pending,  Sitdram  A  bbdji,  on  the  14th 
of  September  1872,  filed  his  petition  and  schedule  in  the 
Insolvent  Court,  and,  thereupon,  the  usual  vesting  order  was 
made,  vesting  his  property  in  the  Official  Assignee.  The 
letter  on  consideration  of  the  agreement  for  sale,  having  come 
to  the  conclusion  that  Sundardds  Mulji  was.  entitled,  on  pay- 
ment of  the  balance  of  the  purchase  money,  to  a  specific 
performance  of  his  agreement  with  the  insolvent,,  was  about 
to  execute  a  conveyance  of  the  premises,  the  subject  of  the 
agreement,  to  Sundardds  Mulji,  when  before  completing  the 
conveyance  and  before  obtaining  his  order  of  discharge,  the 
insolvent,  SitdrSm  Abbaji,  died.  The  Official  Assignee,  there- 
upon, feeling  doubtful  as  to  the  effect  of  such  death  upon  the 
insolvency  proceedings  and  as  to  his  right  under  the  circum- 
stances to  complete  the  conveyance  to  Sundardds  Mulji,reques- 
ted  him  to  move  for  the  direction  of  the  Court  in  the  matter. 

Lang  J  on  19th  of  March  1873,  moved,  accordingly,  before 
Gibbs,  J.,  sitting  as  Commissioner  in  the  Insolvent  Court. 
He  contended  that  the  vesting  order  had  the  effect  of  a 
conveyance,  and  that  the  death  of  the  insolvent  did  not  alter 
the  right  of  the  Official  Assignee  to  deal  with  the  property 
vested  in  him  by  the  vesting  order,  in  accordance  with  the 
provisions  of  the  Insolvent  Act.  He  referred  to  cases 
cited  in  Archbold  on  Bankruptcy  p.  564  (11th  edition). 

Cur,  adv,  vulL 

Gibbs,  J.:-r-In  this  case,  the  Official  Assignee  applied  by 
counsel  for  instructions  how  to  proceed  in  the  matter,  the- 
insolvent  having  died  after  the  petition  and  schedule  wero 
filed  and  the  vesting  order  was  made. 

The  early  English  cases  have  been  quoted,  but  they  all 
seem  to  turn  on  the  fact  of  statutable  provision  for  the 
continuance  of  proceedings  after  the  death  of  the  bankrupt, 
haying  been  made  as  early  as  1  Jac.  1. 


Sita'ra'm 
Abba'ji 
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187^.  Mr,    Marriotty  in  the  case  of  Bhu^^iffanjee  Dvarkadasg, 

In  be  argued  in  favour  of  the  negative  of  the  question,  but  did  not 
produce  authorities  of  much  moment,  certainly  not  smch  as 
to  guide'  me;  and  as  his  application  was  disposed  of  by  being* 
granted  under  a  rule  of  the  Court,  I  cannot  deem  that  hi» 
argument  was  an  answer  to  Mr,  Lang's  or  was  eompfete. 

From  the  best  consideration  I  have  been  able  to  give- 
to  the  matter,  I  think  the  Oflfcial  Assignee  shoidd  be  in- 
structed to  proceed,  so  far  as  circumstances  will  admit,  with 
the  insolvency  in  the  same  manner  as  he  would  have  done, 
had  the  insolvent  been  living.  The  property  was, by  order 
under  the  7th  Section,  vested  in  the  Official  Assfgnee  inr 
trust  for  the  creditors,  and  I  cannot  find  any  authority  for 
holding  that  the  death  of  the  insolvent  supersedes  or  nullifies- 
that  order. 

Had  the  legislature  intended  that  the  death  of  the   insof- 
▼ent  should  produce   such  a  result,  it  would  mosi)  probably 

have  said  so,  as  it  has  said  in  the  proviso  in  the  7th  section 
of  the  Act  with  regard  to  the  dismissal  of  the  insolvent's 
j)etition.  I  think  that  the  Official  Assignee  may  proceed 
as  usaaL 


[Original  Civil  JuRisDrcrroxJ 

April  19.      GkAUAM  AND  OTHERS .Plcdlltiffb^ 

HiLLK Defendants 

Bill  of  lading/ — Construction  ofKvceptioiis — Leakage — Breakage — Da^ 
VI  age  caused  to  goods  bi/  leakage  fro^n  otiier  goodt. 

Piece  goods  wore  carrioLl  frani  Lonilon  to  Uoinbay  under  a  bill  of 
lading,   the  exceptions  in  which  protected  the  master  from  ^leakage, 
l)reak(if/ejYvi3i^  decsLjt  loss,  or  dainagefrom  machinery  boilers    •  •    •  » 
wijt/easance  J  en'or  in  judgment  ^  negligence  or  default  of    •     •     o     •     • 
persons  in  the  service  of  the  ship     •     •     •     and  the  ship  not  being  liable 
for  any  consequences  of  causes  therein  exceptedhowever  originating,*^ 

Tlio  piece  goods,  on  their  arrival  in  Bombay,  were  fonnd   to  bo 
damaged  by  oil  and  by  chafing,  i.<?.,by  rubbing  against  other  goods  in 
llu;  hold,  but  there  was  no  ovi douce  to  show  how  such  damage  wan 
oc'vusioiu'd 
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Held  that  the  term  "  leakage'*  did  not  include  leakage  from  other        ^^^^ 
goods    on    to    the    piece  goods,     nor     did    ''  breakage "    include  Gbahah  and 
damage  caused  by  cha&ng,  and  that,  as  no  negligence  was  proved,      others 
the  master  was  not  protected  by  the  exception    "damage  from       Hills. 
negligence." 

THIS  was  a  case  stated  for  the  opinion  of  the  High  Oourt^ 
under  Sec.  7  of  Acfc  XXVI.  of  1864,  by  John  OTjeary^ 
First  Jadga  of  the  Bombay  Court  of  Small  Causes.  It  was 
as  follows : — 

"  In  this  case  the  plaintiffs  sought  to  recover  from  the 
defendant  Rs.  538  as  compensation  for  damage  done  to  tho 
goods  of  the  plaintiffs,  forming  portion  of  the  cargo  of  the 
ship  "  St.  Olaf ''  on  a  voyage  from  Europe  to  Bombay. 

"  The  goods  were  what  are  commonly  known  as  piece 
goods.  The  damage  alleged  to  be  caused  to  one  bale  was  to 
the  extent  of  Rs.  443-12,  by  oil  having  come  in  contact 
with  the  bale ;  and  damage  to  the  several  other  bales,  to  the 
amount  of  Rs.  94-8,  by  'chafing/  that  is,  by  the  bales 
rubbing  against  other  portions  of  the  cargo  near  them. 

''  The  defence  was  that  the  defendant  was  exempted  from 
Kability  as  to  each  kind  of  damage  by  certain  clauses  in  the 
bill  of  lading. 

"  No  evidence  was  adduced  by  either  the  plaintiffs  or  the 
defendant  as  to  the  particular  circumstances,  under  which 
the  damage  was  caused,  but  it  was  not  denied  that  the  damage 
occurred  daring  the  course  of  the  voyage,  and  the  amount 
of  dimage  was  not  disputed  by  the  defendant. 

"  It  was  contended  for  the  defendant  that  the  damage 
caused  by  oil  came  under  the  exemption  of  '  leakage '  in 
the  bill  of  lading  and  also  under  the  head  of  '  perils  of 
the  seas.^ 

''  It  was  contended  that  the  damage  caused  by  chafing 
came  under  the   head   '  perils  of  the  seas '  and  '  breakage/ 

''A  considerable  amount  of  evidence  as  to  the  custom  of 
the  Port  of  Bombay  was  given  for  the  plaintiffs,  tho  result 
of  which  was  that  under  bills  of  lading,  similar  to  the  pre 
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1873.       sent  one,  it  is  the  custom  for  ships  to  be  responsible  for 


Graham  and  such  damages^  but  that  hitherto  the  amount  of  such  damage, 
oTHEM      j^  ^^y  ^^^  case,  has  been   very  small,  and  has,  in  no  case 


V. 


HiLLE.       known  to  the  witnesses,  equalled  in  amount  that  claimed  in 
the  present  case. 

"  I  was  of  opinion  that  in  cases  like  the  present,  indepen- 
dently of  any  custom  of  the  port,  the  ship  is  liable  for 
damage  like  the  present,  unless  it  be  provided  in  th«  bill  of 
lading,  or  other  contract,  between  the  parties,  that  the  ship 
shall  be  exempt ;  and  I  was  of  opinion  that  oil  damage 
suflFered  by  piece  goods  did  not  come  under  the  head  of 
leakage,  and  that  there  was  no  evidence  that  it  was  occa- 
sioned by  ^  perils  of  the  seas '  in  the  present  case ;  and  the 
bill  of  lading  did  not  exempt  the  ship  from  liability. 

''  And  I  was  of  opinion  that  ^  chafing*  did  not  come  with- 
in the  exception  as  to  breakage,  and  that  there  was  uo  evi- 
dence that  it  was  caused  by  '  perils  of  the  seas,'  and  that 
the  bill  of  lading  did  not  exempt  the  ship  from  liability. 
And  I  found  a  verdict  for  the  plaintiffs,  for  the  amount 
claimed,  contingent  on  the  opinion  of  the  High  Court,  as 
to  whether  the  defendant  was  liable,  or  was  exempt  as 
aforesaid.  " 

The  bill  of  lading  referred  to  in  the  ease,  so  far  as  it  is 
necessary  to  set  it  out,  was  as  follows  : — 

"  Shipped  in  good  order  and  condition  by  William  Graham  and 
Company  in  the  Steam  Ship  "St.  Olaf,*'  whereof  is  master  for  this 
present  voyage  Hille,  lying  in  the  Port  of  London "^.and  bound  for 
Bombay  (having  liberty  to  call  at  any  port  or  ports,  &c),  five  hun- 
dred and  seventy-five  packages  merchandise,  being  marked  and 
numbered  as  per  margin,  and  to  be  delivered  in  the  like  good  order 
and  condition  from  the  ship's  deck  (where  the  ship's  responsibility 
shall  cease)  at  the  aforesaid  Port  of  Bombay  or  so  near  thereto  as  she 
may  safely  get  (the  act  of  God,  the  Queen's  enemies,  pirates,  rob- 
bers by  land  or  sea,  restraint  of  princes,  rulers  or  people,  vermin,rain, 
spray,  insufficient  packing,  inaccuracies,  absence  of  marks,  numbers 
address  or  description  of  goods  shipped,  leakage,  breakage,  rust, 
decay,  loss  or  damage  from  machinery,  boilers,  or  steam  however 
caused^  or  from  collision,  stranding,  or  wreck  however  caasedyOr  from 
ozplosiou,  heat,  or  fire  on  board,  in  hulk  or  craft,  or  on  shore  however 


BOMBAY   HIGH   COURT    REPORTS.  63 

caused,  or  from  evaporation   or  smell  from  other  goods,  jettison  1873. 

barratry,  mififeasanoe,    error  in  judgment,    negligence  or  default  of  Zr~    ' 

\jrILA1iA.lf     AND 

pilot,  master,  mariners,  engineers,  or  other  persons  in  the  service  of  others 
the  ship  whether  in  navigation  of  the  ship  or  otherwise,  risk  of  craft,  __  ^' 
or  halk,  or  transhipment,  and  all  and  every  the  dangers  and  accidents 
of  the  seas,  land,  and  rivers,  and  of  navigation  of  whatsoever  nature 
or  kind  being  excepted ;  and  the  ship  not  being  liable  for  any  conse* 
quences  of  causes  herein  excepted  however  originating,  nor  liable 
for  incorrect  delivery  unless  each  package  shall  have  been  distinct- 
ly marked  by  the  shippers  before  shipment  with  the  name  of  the 
port  of  destination  in  letters  not  less  than  two  inches  long)  unto 
Messrs.    W.    and    H.    Graham    and    Company   or  to  his  or  their 

assigns/' 

The  case  was  argued,  on  the  19th  of  April  1873,  before 
Wbstropp,  C.J.,  and  Sargent,  J. 

A*istey  and  Farran  for  the  defendant : —  It  is  now  well  es- 
tablished law  that  the  master  of  a  vessel  can,by  special  agree- 
ment, completely  limit  his  liability  in  respect  of  damage 
c:iased  to,  or  loss  of,  goods  which  he  contracts  to  carry,  and 
the  Court  will  not  go  into  the  question  of  the  reasonableness 
or  the  unreasonableness  of  the  contract:  Phillips  v.  Clark  {a)  3 
The  Daero  (6),  Tjtnbruan  v.  Pacific  Steam  Navigation  Com- 
pany (c).  That  being  so, the  only  question  is — are  the  excep- 
tions in  the  bill  of  lading  wide  enough  to  cover  the  damage 
caused  to  the  piece  goods  in  the  present  case  ?  (1) — There  is 
no  reason  why  'leakage*'  should  be  limited  to  loss  by  leakage 
from  tha  good:)  carried.  It  will  include,  in  its  natural  sense, 
damage  caused  to  goods  (e.g.,  piece  goods)  by  leakage  from 
contiguous  goods.  The  cases  of  Ohrloff  v.  Briscall  (cJ), 
Czech  V.  Steam  Navigation  Company  (e),  show  that  the 
Courts  give  an  extended  meaning  to  the  term  'leakage.  *' 

(2.)  The  exception"  damage  from  negligence***  however 
originating*'  also  protects  the  master.  If  negligence  in  stow- 
ing the  cargo  will,  under  circumstances  like  the  present,  not 
be  presumed,  the  injury  must  fall  under  the   exception  ''pe- 

(a)  2  0.  B.  (N.  S.)  156.        (6)  L.  Rep.  2  Ad.  &  Ec.  393. 
(c)  AspinaL  Mar.  L.  Ca.  336.         (d)  L.  Rep.  1  P.  C.  231. 

(e)  L.  Rep.  3  C,  P.  U. 
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1873.        rils  of  the  seas,"  but  the  Court,  we  contend,  will  presume 


Graham  and  negligence.   It  is  only  on  the  assumption  that  there  has  been 
OTHERS       negligence  that  the  plaintiffs  can  recover;  but  by  the  exception 


V, 


HiLLB.       the  master  is  protected  from  the  consequence  of  negligence. 

[Westropp,  C.  J. — This  is  an  action  of  contract,  not  of  delict. 
It  is  for  the  defendant  to  show  that  he  is  within  the  excep- 
tions.] 

The  concluding  words  "  however  originating  "  extend  the 
term  "  damage  by  negligence"  and  render  it  equivalent  to 
the  general  term  '^  damage  "  which  protected  the  master  in 
Ohrloffv.  Briscall. 

Breakage  includes  '^  chafing."  By  chafing,  minute  particles 
of  the  piece  goods  are  in  fact  broken. 

The  Freedom  (f)y  Peninsular  and  Oriental  Steam  Naviga^ 
tion  Company  v.  Shand  (gr),  and  McGawley  v.  TJie  Fwrness 
Railway  Co,  Qi),  were  also  cited. 

Macpherson  for  the  plaintiffs: — All  the  cases  cited — PhiUips 
V.  Clarlc  and  The  Diiero — are  cases  in  which  the  leakage  was 
of  the  plaintiflPs  own  goods,  and  for  the  lo3S  occasioned  by 
such  breakage  the  suits  were  brought.  I  have  not  been 
able  to  find  a  single  case  like  the  present  where  exemption 
was  claimed  under  an  exception  of  leakage  from  liability 
for  damage  done  to  goods  by  the  leakage  from  other 
goods,  and  '^  Tlie  Nepoter"  (i)  points  to  an  opposite 
conclusion  to  that  contended  for  by  the  defendant.  When 
the  master  intended  to  protect  himself  from  damage 
done  by  other  goods  to  the  goods  mentioned  in  the  bill  of 
lading,  he  did  so  expressly — see  the  exception  as  to  damage 
caused  by  "evaporation  or  smell  from  other  goods."  It 
would  have  been  easy  to  insert  the  word  "leakage, "if 
damage  like  the  present  was  intended  to  be  excepted.  The 
maxim  expressio  unius  alterius  exclmio  applies.  The  bill  of 
lading  will  be  construed  most  strongly  against  the  master 
of  the  ship,  as  it  is  his  document.     If  it  is  ambiguous,  the 

(f)  L.  Rop.  3  P.  C.  695.        (g)  3  Moo.  P.  0.  [N.  S.]  272. 
(7*)  L.  Rep.  8  Q.B.  67         (i)  L,  Rep.  2  Ad,  &  Ec.  375. 
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custom  of  tte  Port  will  be  admitted  in  evidence  to  explain        1873. 


it :  Leake  on  Contracts  pp.  110  and  111  where  the  cases  are  Graham  and 
cited,  .  ^^^'^ 


Then  as  to  negligence,  it  is  admitted  that  the  master 

can  contract  so  as  to  exempt  himself  from  liability  in  re- 
spect of  damage  caused  by  it,  but  then  if  he  relies  upon 
such  an  exception,  he  must  prove  negligence.  It  was  not 
for  the  plaintiff  to  prove  negligence  and  so  put  himself  out 
of  Court.  The  Court  will  not  presume  negligence,  as  the 
oil  may  have  reached  the  bales  in  many  ways  without  there 
having  been  negligence  on  the  part  of  the  master  or  crew. 
This  is  an  action  founded  on  contract;  therefore,  proof  of  the 
shipment  of  our  goods  in  good  order  and  of  their  receipt 
by  us  in  bad  order  is  sufficient  to  entitle  us  to  recover,  unle.*^  s 
the  master  shows  some  defence  founded  on  the  exceptions 
in  the  bill  of  lading.  The  Freedom  (supra) ;  The  Duero 
{supra)  and  Tronaon  v.  Dent  (/). 

Ansitey  in  replay  :— In  The  Nepoier  the  damage  was  hold 
not  to  have  occurred  from  leakage  but  from  evaporation.  It 
has  not  been  shown  that  the  master  was  aware  of  the  alleged 
custom  of  the  Port  of  Bombay  when  he  signed  the  bill  of 
lading.  Evidence  of  such  custom,  therefore,  even  if  it  existed 
cannot  be  admitted  to  explain  the  bill  of  lading  :  Kirchner 
V.  Venns  (fc) . 

Westropp,  C.J.: — This  is  an  action  upon  the  contract  con- 
tained in  a  bill  of  lading,  which  states  that  the  goods,  com- 
prised in  itjWeres  liipped  in  good  order  and  condition,  and  were 
to  be  delivered  in  the  like  good  order  and  condition.  The 
goods  were  not  so  delivered,  one  bale  of  piece  goods  having 
been  damaged  by  oil,  and  other  bales  having  been  injured 
by  chafing.  The  goods,  then,  not  having  been  delivered  in 
accordance  with  the  conditions  of  the  bill  of  lading,  it  lay 
on  the  defendant  to  prove  that  the  damage  sustained  by  the 
goods  came  within  the  exceptions  contained  in  the  bill  of 
lading  or  some  of  them. 

(0  8.  Moo.  P.  C.419. 

(X)  12  Moo.  P.O.  361. 
9  H  c 


V. 
HiLLB, 
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1873.  As  to  the  damage  by  oil,  it  was  first  contended,  on  the 


Graham  and  part   of   the   defendant,  that  the  case  came  within  the  tenn 

OTHEKS      s(  leakage^^  but  we  think  that  argument  is  not  maintainable. 

HiLLB.       The  term  '^  leakage  "  in  the  bill  of  lading  is,  in  our  opinion, 

applicable  only  to  the  goods  comprised  in  that  bill,  and  does 

not  extend  to  damage  caused  to  such  goods  by  leakage  from 

other  parts  of  the  cargo. 

The  defendant  next  contends  that  he  is  protected  by   the 
word  ^'damage"  being  amongst  the  exceptions,  but  the  term 
*'  damage ''  is  especially  restricted  by  the  words   which  fol- 
low it.     Those  words  are  '*  from  machinery,  boilers,  or  steam 
however  caused,  or  from  collision,  stranding,  or  wreck  however 
caused,  or  from  explosion,  heat,  or  fire  *  **  however  caused,  or 
from  evaporation,  or  smell  from  other  goods,  jettison,barratry 
misfeasance,  error  in  judgment,    negligence   or   default   of 
pilot,  master,  mariners,  engineers,   or  other  persons   in  the 
service  of  the  ship  whether  in   navigation  of   the  ship   or 
otherwise,  risk  of  craft,  or  hulk,    or  transhipment/'     It  is 
manifest  that  the  damage  in  respect  of  which  the  master  is 
protected,  is    damage  arising  from  these  enumerated  causes 
and  not  damage  generally ;  but  then  it  is   said   that   these 
restrictions  on  the  kind  of  damage  are  got  rid  of  by  the  last 
words  "  the  ship  not  being  liable   for  any    consequences    of 
causes  *  *  *  however  originating,"  but  the  expression  used  is 
not  '^  consequences  of  causes  however  originating^'  but  conse- 
quences of  causes  herein  excepted  however  originating,  and  wo 
think  that  the  words  "  however  originating*'  refer  only  to  the 
causes  excepted  in  the  bill  of  lading,  that  is,  (when  applied  to 
damage)  damage  of  the  kind  distinctly  excepted  in  the  bill  of 
lading  and  (when  applied  to  leakage)  leakage   of  the  kind 
excepted  in  the  bill  of  lading — leakage  from  the  goods  carried 
under  the  bill  of  lading  however  that  leakage  may  originate. 
One  stipulation  in  the  bill  of  lading  strongly  supports  the 
conclusion   we  have  arrived   at;  it   is   that  damage    from 
evaporation  or  smell  from  other  goods  is  expressly  provided 
for.  When  the  master  intends  to  protect  himself  from  damage, 
caused  in  a    particular  way   by  other  goods  to  the   goods 
carried,  he  uses  apt  words  to  effect  that  purpose. 
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Then   as  to   the   injury  caused  to  the  piece    goods  by        '873. 


chafing,  we  think  that  that  does  not  come  within  the  excep-  Qrahah  and 

tion  '*  breakage."     It  is  not  stated  in  the  case  that  the  goods       ^''^^^ 

have  been  cut  or   that   their  continuity   has  been    severed.       Hillh 

What  the  case  describes  is  chafing  by  rubbing — by  the  bales 

rubbing  against  other  portions  of  the  cargo  near  them.     We 

have  arrived  at  our  decision  on  this  point  with   some  doubt, 

but  on  the  whole  we  are  of  opinion  that  chafing  of  the  kind 

described  by  the  learned  Judge  of  the  Small  Cause  Court 

does  not  come  within  the  exception.  Lastly;  there  is  no  proof 

of  negligence,  and  it  was  for  the  master,  if  he  could,  to  prove 

that  the  case  came  within  that  exception  in  the  bill  of  lading. 

We  are,  therefore,  of  opinion  that  the  Judge  has  come  to  a 

right  decision  and   that   judgment   was  properly  given  in 

favour  of  the  plaintiffs.    The  plaintiffs  must  have  their  costs. 

In  deciding  this  case  we  must  not  be   understood  as  basing 

our  judgment  in  any  degree  upon  what  the  Judge  has  stated 

with  reference  to  the  custom  of  the  Port. 

Attorneys  for  the  plaintiffs  :  Heam,  Cleveland,  and  Peile, 

Attorneys    for    the  defendant :    Riminfjton,   Hore,  and 
Langley. 
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[  Appellate  Criminal  Jurisdiction.  ] 


1873.  Criminal  Reference  No.  21  of  1873. 

March  27. 


Reg.  v.  Jbtha'  Bhala'. 

Compounding  offence — VdmUarili/ causing  hurt — Withdrawal — CrinK 
Proc,  Code,  Sec,  188. 

The  offence  of  voluntarily  causing  hurt,  under  Section  323  oftho 
Indian  Penal  Code,  is  one  which  may  lawfully  be  compounded,  and 
the  withdrawal  from  the  prosecution  in  such  a  case  is,  therefore,  per- 
missible under  Section  188  of  the  Code  of  Criminal  Procedure. 

THIS  was  a  reference  made  by  T.  C.  Hope,  Magistrate  of 
the  District  of  Surat,  under  Section  296  of  the  Code  of 
Criminal  Procedure.  One  Bhangio  Ditio  instituted  a  com- 
plaint against  the  accused  Jethd  Bhald,  in  the  court  of  the 
Third  Class  Magistrate  of  Mandvi,  for  voluntarily  causing 
hurt,  which  complaint  the  Magistrate  allowed  to  be  with- 
drawn. The  District  Magistrate  was  of  opinion  that  the 
Magistrate  had  no  power  to  allow  the  complaint  to  be  with- 
drawn, and,  therefore,  referred  the  case  for  the  orders  of  the 
High  Court. 

The  reference  was  heard  by  Melvill  and  Kemball,  JJ. 

Per  Curiam  : — The  offence  of  voluntarily  causing  hurt  is 
one  which  may  lawfully  be  compounded,  and,  therefore, with- 
drawal is  permissible  under  Section  188  of  the  Code  of  Crimi- 
nal Procedare. 

Order  accwdingly. 
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[  Appellate  Criminal  Jurisdiction.  ] 
Grimbml  Reference  No.  23  of  1873. 

Reg.    v.  JaIMAL  ShRA'vAN.  March  27. 

Prevarication — IntentionaUy  ca^mng  interruption  to  puhlic  servant — 
Ind.  Pen,  Code^  Sec,  228 — Gode  of  Criminal  Procedure^  Sec,  435. 

Prevaricatiou  by  a  witness  may,  though  it  does  not  necessarily, 
amoant  to  contempt  of  court  within  the  meaning  of  Sec.  228  of  the 
Indian  Penal  Code  and  Sec.  435  of  the  Code  of  Criminal  Procedure. 

THIS  was  a  reference,  under  Section  296  of  the  Criminal 
Procedure  Code,  by  G.  A.  Hobart,  Session  Judge  of 
Khandesh,  for  the  orders  of  the  High  Court. 

The  accused,  Jaimal,  was  convicted  by  W.  A.  Bast,  Magis- 
trate Ist  class,  under  Section  228  of  the  Indian  Penal  Code, 
of  wasting  the  time  of  his  court  by  prevaricating  whilst 
giving  evidence  as  a  witness,  and  fined  a  sum  of  Rs.4.  The 
Session  Judge  was  of  opinion  that  this  conviction,  under  the 
ruling  in  Reg,  v.  Auhd  Bhivrdv  (a),  was  illegal  and  ought  to 
be  set  aside. 

The  reference  was  heard  by  Melvill  and  Kemball,  J  J. 

Per  Curiam:— The  Court  is  not  prepared  to  hold,  as  a 
matter  of  law,  that  no  amount  of  prevarication  on  the  part 
of  a  witness  will  constitute  the  offence  specified  in  Section228 
of  the  Indian  Penal  Code ;  nor  does  the  Court  think  that  the 
Judges,  who  decided  the  cases  reported  at  pages  6  and  7  of 
Volume  4  of  the  Bombay  High  Court  Reports,  went  so  far  as 
this.  The  head  notes  of  those  cases  seem  inaccurate.  All 
that  the  decisions  show,  is  that  the  finding  of  the  Magistrate 
did  not  clearly  specify  that  there  had  been  an  interruption. 
In  other  words,  it  was  held,  not  that  prevarication  could 
not  constitute  an  interruption,but  that  it  was  not  necessarily 
an  interruption.  In  the  case  of  Regina  v.  Abdul  Rahiman 
(see  statement  of  Criminal  Rulings,  dated  the  16th  of  March 
1871)  it  was  held  that  prevarication  by  a  witness  and  refusal 
to  answer  a  question  might  amount  to  intentional  interruption 
within  the  meaning  of  Section  228  of  the  Indian  PenalCode, 
and  Section  163  of  the  old  Code  of  Criminal  Procedure. 

(a)  4  Bom.  H.  C.  Rep.Cr.  Ca.  6.  Papers  to  be  returned. 


70  BOMBAY    HIGH    COURT    REPORTS. 

[  Appellate  Criminal  Jurisdiction.  J 

1873.  Criminal  Reference  No.  20  of  1873. 

March  27. 


Reg.  v.  La'la'  Shambhu. 

Jurisdiction,— Crinu  Proc  Code,  Sees.  123,  127,  and  141. — Police 
Report — Pjwer  of  Third  Class  Magistrates  to  entertain  charge  on  Police 
Beport 

A  Magistrate  of  the  third  class  can  try  a  person  accused  of  a  cogni- 
lable  offence,  who  has  been  forwarded  to  him  by  an  officer  in  charge  of 
a  police  station,  under  Section  123  of  the  Ck)de  of  Criminal  Procedure. 

THIS  was  a  reference  made^under  Section  296  of  the  Code 
of  Criminal  Procedure,  by  A.  A.  Borradaile,  Magistrate  of 
the  District  of  Ahmedabad,  for  the  orders  of  the  High  Court. 
The  accused  was  tried  and  convicted  of  the  offence  of  theft 
by  the  third  class  Magistrate  of  Mordsd,  Mr.Harilal  Sampat- 
ram;  but  as  he  had  proceeded  with  the  case  on  a  report  from 
the  Police,  the  District  Magistrate  considered  that  he  had 
no  jurisdiction. 

The  reference  was  heard  by  Melvill  and  Kemball,  JJ. 

Per  curiam  : — ^The  question  referred  is  whether  a  Magis- 
trate of  the  third  class  can  try  a  person  accused  of  a  cogni- 
zable offence,  who  has  been  forwarded  by  the  Police  under 
Section  123  of  the  Code  of  Criminal  Procedure. 

The  Magistrate  of  the  District  is  of  opinion  that  the  trial 
has  been  had  without  jurisdiction,  because  a  Magistrate  of 
the  third  class  is  not,  and  cannot  be,  invested  with  power  to 
receive  Police  reports. 

In  this  opinion  the  Court  is  unable  to  concur. 

Section  20  of  the  Criminal  Procedure  Code,  coupled  with 
the  schedule,  gives  a  general  jurisdiction  to  all  Magistrates 
to  try  certain  offences  and  pass  certain  sentences.  Chapter  X. 
empowers  the  Police  to  investigate  certain  offences,  and  to 
bring  the  accused,  with  all  the  necessary  evidence,  before  the 
Magistrate  (Section  123).  Section  190  and  subsequent  sec- 
tions provide  for  the  trial  by  the  Magistrate  of  persons  so 
brought  before  him. 
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So   far,  there  is  nothing  to  indicate  that  the  power  of  a  1873. 

Magistrate  of  the  third  class  to  try  prisorers  brought  before  Req. 

him  under  Section  123  is  in  any  way  limited.  Lj?la' 


Shambhu. 


But  it  is  argued  that  his  power  is  limited  for  the  following 
reasons  :— Section  127  requires  the  Police  to  submit  a  report 
to  the  Magistrate,  when  forwarding  an  accused  person  under 
Section  123  ;  and  Section  23  makes  no  such  provision  for  in- 
vesting Magistrates  of  the  third  class  with  power  to  receive 
Police  reports,  as  is  made  in  the  case  of  Magistrates  of  the 
first  and  second  classes  by  Sections  25  and  27. 

But  in  construing  the  terms  "  power  to  entertain  com- 
plaints and  receive  Police  reports  '^  in  Section  21  and  the 
similar  expressions  in  Sections  23,  25,  and  27,  the  Court 
must  observe  that  the  addition  of  the  words  **  Section  141 '' 
in  brackets,  sHows  that  the  Police  reports  referred  to  are  only 
such  reports  as  are  indicated  by  Section  141  .Now,Section  141 
forms  part  of  Part  IV  of  the  Code, which  relates  to  proceedings 
to  compel  appearance,  and  a  comparison  of  this  section  withthose 
which  precede  and  follow  it  seems  clearly  to  indicate  that  the 
Police  reports  referred  to  are  only  those  on  which  it  may  be 
necessary,  or  at  least  possible,  to  issue  process.  Thus  Sec- 
tion 139  expressly  excludes  the  consideration  of  cases  in 
which  the  accused  has  been  already  arrested  without  warrant. 
Section  140  relates  to  the  issue  of  a  summons  or  warrant 
upon  certain  reports  by  the  Police.  Then  follows  Section  141 
which  authorizes  certain  Magistrates  to  entertain" a  complaint 
of  an  offence  whether  prefen-ed  directly  by  the  complainant, 
or  on  report  of  a  Police  officer.  ^*  These  words  clearly  point 
to  those  reports,  and  those  only,  which  operate  as  a  complaint, 
or  on  which  process  is  to  be  issued  as  on  a  complaint. 

The  report  specified  in  Section  127  is  merely  descriptive, 
and  requires  no  action  to  be  taken  upon  it  by  theMagistrate. 
The  Court  does  not  think  that  it  can  be  taken  to  be  one  of 
the  reports  specified  in  Section  141.  The  provisions  of  the 
new  Code  appear  to  the  Court  clearly  to  indicate  the  intention 
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1873.  of  the  Legislature  and  to  make  tbe  view  expressed  in  Reg,  v 

Reo.  Jdfar  AH   (8  Bom.   H.   C.  Rep.  Cr.   Ca.    113)   no  longer 

La'la'  operative. 


Shambhu, 


Any  other  construction  of  the  Code  than  that  which  the 
Court  now  puts  upon  it  would  renderMagisferates  of  the  third 
class  in  this  Presidency  absolutely  useless.  The  greater  part 
of  offences  committed  are  investigated  by  the  Police  un- 
der Chapter  X.,  and  brought  before  the  Magistrates  under 
Section  123.  It  is  quite  intelligible  that  the  Legislature  may 
not  have  seen  fit  to  entrust  inexperienced  magistrates  with  the 
delicate  duty  of  making  the  preliminary  investigation  prece- 
dent to^inquiry  in  Court ;  but  it  is  hardly  to  be  believed  that 
it  was  intended  to  debar  any  Magistrate  from  trying  any  case 
of  petty  theft  or  other  similar  offence  which  had  been  fully 
investigated  and  prepared  by" the  Police. 

The  proceedings  should  be  returned  to  the  Magistrate, who 
should  be  informed  that^  in  the^  opinion  of  the  Court,  the 
Magistrate,  third  class,  had  jurisdiction. 

Order  accord  in  yly. 


'>f 


T50MBAY    HIGH    COURT    RKPOirfS.  73 

f/^^^  r  Appellate  C^iimInal  JIjrisdiction.  ] 

>^  '^         Vrhiinal  Review  No,  53  of  1873. 

•^  1873 

Reg.  d.  Navjranbeg  Dula'beg.  ^*y  ^^- 

/Wse  ^videnee^Juriedictum — Contempt  qf  Cotirt-^Crtm,  Proc.  Code^ 
ISecs.  435, 436,  471 ,  472,  and  473. 

TliQ  offence  of  intentionally  giving  false  evidence  in  a  judicial  pro- 
ceeding cannot  be  tried  bj  the  Magistrate  before  >vhoni  the  fake  evidence 
is  given;  this  offence,  being  an  attempt  to  pervert  the  proceeditigs  of 
«  Court  to  an  improper  end,  is  a  contempt  of  its  authority  (Sees.  435^ 
436>  471,  472,  and  473  of  the  Code  of  Criminal  Procedure). 

THE  aocased  was  convicted  by  W*  B.  Pratt,  Magistrate 
F.  C.J  at  Ahmedabad,  for  intentionally  giving  false 
evidence  before  the  Court  of  that  officer,  and  sentenced  to 
two  years'  rigorous  imprisonment. 

On  examining  the  Criminal  Returns  of  the  Ahmedabad 
Magistrates  for  the  month  of  January  1873,  Melvill,  J.,  direct- 
ed the  record  and  proceedings  to  be  sent  for,  which  having 
arrived,  the  case  was  heard  by  Baylsy  and  West,  JJ. 

Per  curiam  : — The  Court  is  of  opinion  that  every  attempt 
to  pervert  the  proceedings  of  a  court  to  an  improper  end 
is  a  contempt  of  its  authority;  and  that  giving  false  evidence 
is  such  an  attempt.  The  offence,  therefore,  it  committed 
before  a  Magistrate,  cannot  be  tried  by  him.  As  such  an 
offence  is  not  in  general  exclusively  triable  by  the  Court 
of  Session,  it  should,  under  Sees.  472  and  473  of  the  Code 
of  Criminal  Procedure,  be  sent  for  trial,  if  committed  before 
the  Court  of  Session,  to  a  Magistrate.  It  is  not  likely, 
therefore,  that  it  was  intended  that  Magistrates  should 
be  able  to  try  and  convict  in  a  similar  case  without  the  in- 
tervention of  any  other  Court  or  authority.  Under  Sec, 
297,  therefore,  the  Court  will  annul  the  trial  and  order  a 
new  trial  before  a  competent  court,  i,e.,  either  a  First  Class 
Magistrate  or  the  Court  of  Session. 

Proreedings  annulled, 

10   H   C 
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[Appellate  Crimixal  Jurlsdiction.] 
Criminal  liefereuce  No.  53  o/1873. 
J®^^-,  Reg.  t\  Ma'nsaxg  Bha'vsang. 

May  21. 


-      Ind.  Pen,  Code^Thpft—Aci  XXXL  ©/"ISnO,  Sec.  ^.—Act  XXVIL  of 
1837,  Sec,  1  .r^Property  in  Salt  natnntilf/  formed. 

Dishonest  removal  of  salt  naturally  formed  in  a  creek,  which  was 
under  the  .sui)orvi»ion  of  an  officer  bolonginp^  to  the  Customs  Depart- 
ment, constitutes  theft,  the  salt  having  been  legally  appropriated  by 
Buch  officer.     (Per  Baylky  and  AVest,  JJ.) 

But  removal  for  one's  own  use  from  a  creek,  of  such  salt  not  legally 
appropriate<l,  constituteg  no  offence  either  under  the  Indian  Penal 
(\.de  or  Acts  XXXI.  of  l^oO  or  XXVIL  of  1837,  though  under 
Sec.  7  of  the  latter  Act,  made  applicable  by  Sec.  8  of  the  former, 
the  salt  removed  becomes  liable  to  detention.  (Per  Lloyd  and  K em- 
ball,  J  J.) 

fTlHIS  was  a  roforence  from  G.  W.  Anderson,  Magistrate 
-*-  in  charge  of  the  Collectorato  of  Broach,  under  Sec.  296 
of  the  Code  of  Criminal  Procedure. 

The  accused  was  convicted  by  Damodardus  Gokald'is,  Se- 
cond Class  Magistrate  of  W5grd,  of  the  offence  of  theft,  and 
sentenced  to  rigorous  imprisonment  for  20  days  and  a  fine 
of  Rs.  3,  or  in  default  to  a  further  rigorous  imprisonment  for 
seven  days. 

Mr.  Anderson,  in  referring  the  case,  said :  "  From  the  evi- 
dence in  this  case  it  will  be  observed  that  the  accused  took 
away  a  raaund  of  salt  naturally  formed  in  the  creek  of  Gan- 
dhar,  and  which  was  under  the  supervision  of  a  man  belong- 
ing to  the  Customs  Department,  stationed  there  to  prevent 
persons  taking  away  salt  naturally  formed  from  sea  water. 

"As  I  entertain  doubts  after  the  ruling*  of  the  High 

•  The  ruling  referred  to  by  the  Magistrate  in  charge  of  the  District 
of  Broach  was  made  by  Lloyd  and  Kemball,  JJ.,  in  the  case  of  Reg.  t. 
Fakird  Khandia  et,  at.  and  is  as  follows: — 

*  Removal  for  one's  own  use  of  salt  from  the  bed  of  a  creek  not  form- 
ing part  of  any  salt  work,  constitutes  no  offence,  either  under  the  In- 
dian Penal  Code,  or  Acts  XXXI.  of  1850  or  XXVII,  pf  1837,  though 
under  Rec.  7  of  the  latter  Act  made  applicable  by  Sec.  8  of  the  former, 
the  salt  removed  becomes  liable  to  detention.'* 
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Conrt  by  the  Honourable  Lloyd  and  Kemball,  JJ.,  on  the        1873. 
12th    September   1872,  whether   the    accused  has  commit-         r^q 
ted  an  offence,  I  forward  the  proceedings  for  the  orders   of    . .  ,  y 

JuA  N8ANO 

the  Judges  of  the  said  Court/'  Bha'vsano 

The  reference  was  heard  by  Bayley  and  West,  J  J. 

Per  Curiam  : — The  Court  will  not  interfere,  as  the  salt 
having  in  this  case  been  legally  appropriated,  its  dishonest* 
removal  was  theft. 

Record  and  Proceedings  returned. 


[Original  Criminal  Jurisdiction.] 
Reg.  v.  Pestanji  Dinsha'    and  another. 

Statement  of   Judge    conduniv — Refusal  of  Jxkdge  to  reserve  point  Ox 
law  not  revieivable — Sionming  up  by  judge — Non-'direetion — Certificate  6y 
Advocate  General — AhebnerU  of  murder  hy  impossible  means — Sorcery — 
Privy  Cowicil — Leave  to  appeal^ 

The  statement  of  a  Judge,  who  presides  at  a  criminal  trial,  is,  upon 
a  case  reserved  under  the  25th  clause  of  the  Charter  of  the  High  Court, 
or  upon  a  case  certified  by  the  Advocate  General  under  its  26th  clause, 
conclusive  as  to  what  has  passed  at  the  trial.  Neither  the  affidavits  of 
bystanders  or  of  jurors  nor  the  notes  of  counsel  or  of  short-hand- 
writers  are  admissible  to  controvert  the  statement  of  the  Judge. 

It  is  in  the  discretion  of  the  Judge,  who  presides  at  a  criminal  trial, 
whether  or  not  he  will  reserve  a  point  of  law  for  the  opinion  of  the 
High  Court,  and  such  discretion  will  not  be  reviewed  by  theHighOourt' 
sitting  as  a  court  of  review,  under  clause  26  of  the  Letters  Patent. 

SemUe.  Non-direction  by  a  Judge  is  not  a  matter  upon  which  the 
Advocate  General  should  grant  a  certificate  under  clause  26  of  the 
Letters  Patent. 

In  considering  whether  a  Judge  has  misdirected  the  jury,  the  tenor 
and  general  effect  of  the  whole  summing  up  should  be  looked  at ,  and 
if,  upon  the  whole  summing  up,  the  court  is  of  opinion  that  substan. 
tially  the  proper  direction  has  been  given  to  the  jury,  it  will  not  inter- 
fere, though  the  Judge  has  omitted  to  direct  the  jury  expressly  on 
flome  important  point. 


76 


BOMBAY   HIGH    COURT  REPORTS. 


1873.  Whether  abetment  to  murder  by  sorcery  or  other  impossible  means 

„    '  is  an  offence  under  the  Penal  Code. — Qttcere. 

V.  In  criminal  cases  the  High  Court  will  not,  in  general,  grant  leave  to 

Pestanji     appeal   to  the   Privy   Council,   unless  some  important  question  of  law 
or  practice,  or  jarisdictiou  is  involved. 

Considerations  that  guide  the  Court  in  granting  leave  to  appeal  in 
such  cases,  stated,  and  instances  in  which  such  leave  has  been  granted, 
mentioned. 

A  T  the  First  Criminal  Sessions  of  1873,  before  Batlky,  J., 
-^  and  a  Special  Jury,  Pestanji  Dinslid  and  Sakha  rim 
Kaghobd  were  charged  as  follows : — 

I.  That  they,  the  said  P.  D.  and  S.  R,  heretofore  to  wit  on 
the  11  til  of  December  1872  at  Bombay,  did  instigate  one 
Kakishii  Illahibaksha  to  murder  one  Nicholas  DeGa,  and  did 
thereby  abet  the  commission  of  an  offence  punishable  with 
death  against  the  Acts,  Ac. 

II.  That  they,  the  said  P.  D.  and  S.R.,  afterwards  to  wit 
on  the  day  and  year  last  aforesaid,  did  instigate  one  Kakishii 
Illahibaksha  to  murder  one  Rose  Mary  DeGa,  &c.,  (following 
the  wording  of  the  former  charge) . 

The  evidence  given  at  the  trial,  which  consisted  of  that  of 
persons  who  overheard  the  conversation,showed  thatPestanji 
Diusha  and  his  accomplice  Sakhar^m  Raghobd  instigated 
Kakisha  Illahibaksha  to  kill  the  two  DeGas,  named  in  the 
charges,  but  that  when  speaking  to  Kakfsh&  lUdhibaksha, 
with  reference  to  the  means  by  which  the  deaths  were  to  be 
brought  about,  Pestanji  Dinshd  expressly  told  Kakishd  that 
he  was  not  to  use  poison  but  was  to  "  polish  off  "  {fidf  Jcarnd) 
the  DcGas  by  means  of  illam.  Kakishdilldhibaksha,  the  person 
instigated,  was,  at  the  time  of  the  instigation,  in  the  employ- 
ment of  the  Police. 

It  was  contended  for  the  prisoners  at  the  trial :  I — that  the 
intention  of  the  prisoners  was  not  a  serious  intention  to  kill, 
and  II — that  if,  in  fact,  such  an  intention  did  exist  in  their 
minds,  it  was  clear,  upon  the  evidence,  that  their  intention 
was  that  the  deaths  should  be  brought  about  by  means  of 
sorcery  only,  and  that  instigation  to  murder  by  sorcery  did 
not  constitute  the  offence  of  abetment  of  murder  within  the 
meaning  of  the  Penal  Code. 
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Anstpy  SLnd  Inverarity  were  of  counsel  for   the  prisoner        1873. 
Pestanji  Dinshd.  rbq 

Marriott  and  B,  Tydbji  were  of   counsel   for   the  prisoner     pkstanji 
Sakharam  Raghoba.  Dinsha'. 

The   Honourable   A.  R.   Seohle   (Advocate   General)  and 

Feryuson  appeared  for  the  prosecution. 

Anstey,  before  addressing  the  jury  for   the  first  prisoner, 
asked  the  presiding  Judge  to  rule  that  there  was  no  case  to 
go  to  the  jury,  but  the  learned  Judge  held  that  there  certainly 
was  a  case  to  go  to  the  jury,  and  Aiistey,  thereupon,  addressed 
the  jury  both  on  the  law  and  the  facts. 

At  the  close  of  Anstey  s  address,  his  junior  counsel,  by  his 
direction,  asked  the  learned  Judge  to  reserve,  under  clause  25 
of  the  Letters  Patent,  for  the  opinion  of  the  High  Court,  the 
point  of  law  "  whether  instigation  to  murder  by  sorcery 
constituted  any  offence  at  law,"  but  the  learned  Judge  declin- 
ed to  do  so,  saying  that  he  did  not  think  there  was  at  pre- 
sent (then)  any  question  of  law  to  be  reserved. 

The  further  material  incidents  that  occurred  at  the  trial 
are  fully  detailed  in  the  judgment  of  the  Full  Court. 

The  jury  found  the  prisoners  guilty,  and  they  were  each 
sentenced  to  seven  years'  rigorous  imprisonment. 

Subsequently,  upon  a  certificate  of  the  prisoners'  counsel  as 
to  the  direction  given  by  the  learned  Judge  in  his  charge  to 
the  jury,  the  Advocate  General  granted  a  certificate,  under 
clause  26  of  the  Letters  Patent,  which,  omitting  the  formal 
portions,  ran  as  follows : — 

''  And  whereas  the  said  Pestanji  Dinsha  and  Sakhardm  Raghoba 
were  respectively  found  guilty  by  the  said  jury  upon  the  said  charges 
and  were,  therefore,  severally  sentenced,  by  the  said  Mr.  Justice  Bay- 
ley,  to  rigorous  imprisonment  for  the  term  of  seven  years ;  and 
whereas  it  has  been  represented  to  me  that  the  said  Justice  did  direct 
the  aud  jury  with  regard  to  the  said  charges  that  evidence  of  a  simple 
intention  to  kill,  without  reference  to  the  means  to  be  employed  to 
cause  death,  was  sufficient  in  law  to  warrant  the  conviction  of  the 
said  Pestanji  Dinsha  and  Sakharam  Kaghoba  upon  the  said  charges ; 
and  whereas  it  may  be  do\ibiful  whether  the  said  direction  of  the  said 
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1873.         Justice  to  the  said  jury  is  warranted  in  law,  NOW  I,  Andrew  Richard 
~  Scoble,  Her  Majesty's  Advocate  General  at  Bombay,  do,  under   and 

^  '  by  virtue  of  the  powers  to  me  entrusted  by  the  Letters  Patent  for  the 
Pestanji  High  Court  of  Judicature  for  the  Presidency  of  Bombay,  bearing  date 
the  28th  of  December  1865,  hereby  certify  that  in  my  judgment  the 
said  point  of  law,  so  alleged  to  have  been  decided  by  the  said  Mr. 
Justice  Baylky,  namely,  that  evidence  of  a  simple  intention  to  kill, 
without  reference  to  the  means  to  be  employed  to  cause  death,  is 
sufficient  in  law  to  warrant  a  conviction  of  abetment  of  murder, 
should  be  further  considered  by  the  High  Court." 

Tlie  case  came  on  for  argument  before  a  Pall  Court  con- 
sisting of  Westropp,  C.  J.,  GiBBS,  Sargent,  Bayley,  and 
Melvill,  JJ.,  on  the  11th  day  of  March  1873. 

The  Honourable  A.  R,  Scoble  (with  himFerguson),  in  sup- 
port of  the  conviction,  stated  that  though,  on  the  representa- 
tion of  counsel  for  the  prisoners,  he  had,  as  Advocate  General, 
given  the  above  certificate,  he  did  not  admit  as  a  fact  that  such 
a  direction,  as  was  therein  alleged  to  have  been  given,  had  in 
fact  been  given.  [Bayley,  J.,  said  that  he  had  not  given  such 
a  direction  to  the  jury].  The  Judge's  statement  is  conclusive: 
(Hhba  V.  Pike  (a).  [  Westbopp,  C.J.,  referred  to  R.  v.  Grant 
(b),  and  Everett  v.  Yoellu^  {  ^^  )•] 

The  Court  then  suggested  that  the  certificate  might  be 
amended  by  the  Advocate  General  so  as  to  make  it  represent 
what  actually  took  place  at  the  trial.  The  Advocate  General 
assented  to  this  being  done,  and  an  amended  certificate  was 
then  drawn  up.     It  is  set  out  in  the  judgment  of  the  Court. 

Ansiey  and  Inverarity,  for  Pestanji  Dinshd,  argued  that 
abetment  of  murder  by  sorcery  was  not  an  offence  under  the 
Penal  Code,  and  cited  R.  v,  Cassidy  (c),  In  re  Jotee  Ghorcbee 
(ri),  Notes  to  Mayne's  Penal  Code  under  Sec.  511,  R.  v.  Isaacs 
(e),  R.  V.  Scudder  (/),  and  referred  to  Section  108  of  the 
Penal  Code  2nd  Explanation. 

(a)  9  M.  A  W.  361.         (h)  3  N.  &  M.  106.  6  B.  &  Ad.  1081. 

(hb)  4.  B.  ^  Ad.  681,6  83. 

(c)  4  Bom.  H.  C.  Rep.  17.  Cr.  Ca,        (d)  1  Calo.  W.  Bep.  Cr.  R.  7. 

(«)  9  Jur.  N.  S.  212.  S.  C.  32  L.  J.  Mag.  Ca.  52.     (/)  3  Car.  A  P,  605. 
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Assuming  that  there  cannot  bo  an  abetment  to  murder  by  ^^73. 
sorcery,  then  we  contend  that,  under  the  circumstances,  the  reo. 
refusal  of  the  Judge  to  reserve  the  point  of  law,  coupled  with  p  ^' 
his  omission  to  tell  the  jury  that  instigation  to  murder  by  Dinsha', 
sorcery  was  not  an  offence,  and  with  his  saying,  in  the  pre- 
sence of  the  jury,  that  there  was  no  point  of  law  to  be  reserv- 
ed, might  have  led  the  jurors  to  believe  that  abetment  to 
murder  by  sorcery  was  an  offence.  The  conduct  of  the  Judge, 
under  these  circumstances,  amounted  to  a  misdirection:  Queen 
V.  NawahJan  (g),  Queen  v.  Elahee Bulcsh  (A).  [Baylet.  J. — Is 
non-direction  a  matter  for  a  bill  of  exceptions  ?  M^ Alpine 
V.  Mangnall  (j),  Anderson  v.  Fitzgerald  (J).]  No.  That  is  the 
rule  in  civil  eases  ;  but  there  another  remedy  is  provided — 
a  new  trial  can  be  moved  for.  On  the  point  of  non-direction 
see  also  Elliott  v.  South  Devon  Railway  Co,  (k)  ;  Gregory 
V.  Tuffs  {I)  and  Ooldicutv.  Beagin  (m).  In  fact  there  has  been 
a  mistrial,  and  this  court  will,  upon  that  factgbeing  shown,  set 
aside  the  conviction  and  sentence:  Reg.  v.  Aaron  Mellor  [n). 
The  tendency  of  the  whole  evidence  goes  to  show  that  the 
prisoners  intended  to  kill  by  sorcery  only,  but  it  is  sufficient 
for  us  to  show  that  there  is  evidence  to  that  effect. 

TiVe  contend  that  the  charges  are  bad  for  not  stating  that 
the  offence,  which  the  prisoners  were  charged  with  abetting, 
was  not  committed.  This  court  can  now  take  cognizance 
of  that  objection:  R,  v.  Webb,  (o).  We  say  this  Court  has  no 
power  to  do  otherwise  than  quash  the  conviction.  It  has  no 
power  to  grant  a  new  trial  in  cases  of  felony:  Queen  y,  Ber- 
trand  (p),  Queeii  v.  Murphy{q).  This  is  a  new  offence  created 
by  the  Penal  Code  and  is  substantially  a  felony  — see  Qiieen 
V.  Mellor  (supm),  Queen  y.  Martin   (r), 

Marriott  and  B,  Tyehji  followed  for  Sakhdnim  R^ghobd. 


(g)  8  Calc.  W.  B.  Or.  R.  19.        (h)  6  Ibid  80.         (i)  3  C.  B.  496. 

(f-)  4  H.  L.  Cm.  484.         (k)  2  Ex.  725.         (I)  I  C.  M.  and  R.  310. 
(m)  11  Jut.  544.  (n)  1  Dears.  &  B.  468.  See  Per  Coleridge  pp,  490,  491. 

(o)  M.  &  Rob.  405. 
(p)  L.  Rep.  1  P.  C.  0.  620.  (q)  2  Ibid.35,535.(r)  L.  R.  1  Cr.  Ca.  378, 
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1878.  Seohle  in  reply  \ — It  was  in  the  discretion  of  the  Jndgo 

Reg.       whether  or  not  he  would  reserve  a  point  of  law   and  that 

_    ''•  discretion  cannot  be  reviewed  :  Newton  8  Case   (s).  B.  v. 

Dinsha'.      Charlesicorth  {tj,  B.  v.    Webb  (supra)j  Queen  v.  Stubbs  (a), 

Winsorv,  Queen  {v),Beg.y.  DdyalJdirdj  {w),  and  judgment 

of  Crampton  in  Conway  and  Lynch  v.  Queen  {x)* 

An  omission  to  direct  is  not  a  misdirection  :  Anderson  V. 
Fitzgerald  (supra).  The  whole  summing  up  must  be  looked 
at,  and  the  court  must  see  what  its  general  effect  is:  B.  v. 
Bussell  (y).  The  whole  tenor  of  the  summing  up  of  Baylet, 
J.J  as  appears  from  the  statement  that  the  judge  has  drawn 
up  (and  which  must  be  deemed  to  be  correct:  B.  v.  Mellor), 
was  to  point  out  to  the  jury  that  in  his  opinion  abetment  of 
murder  by  sorcery  was  not  an  ofEencOi  and  that  the  prisoners 
intended  to  kill  by  means  other  than  supematuraL  I  con- 
tend, in  any  case,  that  non-direction  is  not  matter  for  the 
granting  of  a  certificate  under  clause  26  of  the  LettersPatent* 
There  must  be  some  point  of  law  decided.  The  cases  cited 
from  the  Calcutta  High  Court  have  no  application.  They 
were  decided  upon  the  Criminal  Procedure  Code  which  does 
not  apply  to  trials  by  jury  in  the  High  Court 

He  also  cited  B,  v.  Higgins  (a),  Queen  v.  M'Pherson  (bj, 
and  distinguished  the  cases  cited  on  the  other  side.  Ho  also 
contended  that  abetment  to  murder  by  sorcery  was  an  offence, 
inasmuch  as  death  might  be  caused  by  sorcery  indirectly, 
and  that,  even  if  that  were  not  so,  intention  to  kill,  followed 
by  an  overt  act  of  instigation,  constituted  an  abetment  of 
murder,  under  Sec.  109  of  the  Penal  Code. 

Anstey  was  heard  upon  the  new  cases  cited.  He  argued 
that  killing  caused  by  indirect  means  was  not  an  offence,  and 
referred  to  ii.  v.  Martin  cited  at  page  674  of  Russell  on 
Crimes. 

($)  13  Q.  B.  716.        {t)  31  L.  J.  Mag.  Ca.  25     («)  1  Jur,  N.  S.  1 1 15. 
(y)  L.  R.  1  Q.  B.  289, 390.  (to)  8  Bom.  H.  0.  Rop.  Or.  Ca.  20.  {x)  7.  Ir. 
L.  R.  149, 165.     (3^)  6  B.  &  Cr.  566.(a)  2  East  5.     {h)  1  D.  &  B.  197. 
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On  tlie  24th  of  March,  the  judgment  of  the  Court  was        ^^73. 
delivered  by—  Bbo. 

Wkstropp,  C.  J,,  (who,  after  reading  the  charges  and  the     Pmtakji 
original  certificate  of  the  Advocate  General,  proceeded)  : — 

The  representation  on  which  that  certificate  was  given,  was 
contained  in  the  concluding  passage  in  a  certificate  of  coun- 
sel for  the  prisoners,  which  appears  to  have  contained  other 
matters,  with  reference  to  which,  however,  the  Advocate  Gene- 
ral has  not  certified  any  point  for  the  consideration  of  this 
court.  With  those  matters,  therefore,  we  are  not  concerned. 
It  will  be  observed  that  the  Advocate  General  was  careful, 
in  the  manner  in  which  he  worded  his  certificate,  not  to 
bind  himself  to  the  accuracy  of  the  representation  made  to 
him,  that  the  Judge  did  direct  the  jury  that  evidence  of  a 
simple  intention  to  kill,  without  reference  to  the  means  to  be 
employed  to  cause  death,  was  sufficient  in  law  to  warrant  the 
conviction  of  Pestanji  Dinsh^  and  Sakh^r^m  Rdghob^  upon 
the  charges.  The  learned  Advocate  General,  in  opening  the 
case  to  this  court,  informed  us  that  he  did  not  understand 
the  learned  Judge  to  have  given  any  such  direction  to  the 
jury.  The  learned  Judge  also  positively  states  to  us  that  he 
did  not  so  instruct  the  jury ;  and  in  the  summary  (which  ho 
has  furnished  to  us  and  to  the  learned  counsel  at  both  sides) 
of  the  remarks  upon  the  case  which  he  did  address  to  the 
jury,  there  is  not  a  trace  of  any  such  direction.  The  state- 
ment of  the  Judge,  who  presides  at  a  trial,  whether  it  be  in  ^ 
criminal  or  civil  case,  is,  as  to  what  has  taken  place  at  the  trial, 
conclusive.  Neither  the  affidavits  of  bystanders,  nor  of  jurors 
nor  the  notes  of  counsel,  nor  of  short-hand  writers  are  ad- 
missible to  controvert  the  notes  or  statement  of  the  Judge  : 
Bex  V.  Orant  (c),  Everett  v.  Y&aells  (d),  Qihhs  v.  Pike  (e). 
And  in  Reg.  v.  Aaron  Mellor  (f),  Coleridge  J.,  at  page  131, 
says :  "  I  apprehend  that  we  are  bound  to  give  credence  to 
the  statement  of  the  Judge,  and  to  take  what  the  Judge  so 

(c)  6  B,  &  Ad,  1081, 1807  ;  S.  C.  3  Ne.  &  M.  106. 

(d)  4  B.  A  Ad.  683,  684.      (e)  9  M.  A  W.  351. 

(J)  27  L.  J.  N.  S,  121.  Mag.  Ca. 
11  H  C 
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1873.       states  to  be  incotitrovertibly  the  fact.   It  is  suggested  this  fd 
^^^       not  a  record,  but  we  have  no  more  power  of  contradicting  the 
V.  statement  of  a  learned  Judffe  reserved  for  our  consideration, 

Dinsha'.  than  we  have  the  power  of  contradicting  any  allegation  upK>n 
a  record  ^';  and  Martin  B.  (p.  137)  says  : "  We  must  consider 
the  statement  of  the  Judge  as  absolute  verity,  and  we  ought 
to  take  his  statement  precisely  as  a  record,  and  act  on  it  in 
the  same  manner  as  on  a  record  of  court,  which  of  itself  im- 
ports absolute  verity.*'  The  learned  Judge  informs  ns  that 
what  occurred  was  this  : —  At  the  close  of  the  case  for  the 
prosecution,  Mr.  Anstey,  for  the  defence,  asked  the  learned 
Judge  whether,  in  his  opinion,  there  was  any  case  to  go  to  the 
jury ;  and  he  replied  that  he  thought  that,  there  certainly  was. 
Thereupon,  Mr.  Anstey,  on  behalf  of  the  prisoner  Pestanji 
Dinshi,  addressed  the  jury  upon  the  law  and  the  faots^  and, 
in  the  course  of  that  address,  contended  that  there  was  not 
any  evidence  of  an  instigation  to  murder  in  any  other  man- 
nerthanby  sorcery,  witchcraft,  or  other  supernatural  means  ; 
and  that  such  an  instigation  was  not  an  abetment  within  the 
Penal  Code, inasmuch  as  it  was  impossible  to  perpetrate  mur- 
der by  any  such  means.  Subsequently,  but  before  the  learn- 
ed Judge  addressed  the  jury,  Mr.  Inverarity,  who  was  junior 
counsel  with  Mr.  Anstey,  and  in  his  temporary  absence,  ask- 
ed the  Judge  to  reserve,  under  the  25  th  clause  of  the  Letters 
Patent  of  1865,  as  a  point  for  the  determination  of  the  Full 
Court,  the  question  "  Whether  instigation  to  murder  by  sor- 
cery constituted  any  offence  at  law  ?"  and  the  learned  Judge 
declined  to  do  so,  saying  that  he  did  not  think  that  there  was 
at  present  (then)  any  question  of  law  to  be  reserved.  Mr. 
Marriott,  who  was  of  counsel  with  Mr.  Badrudin  Tyabji  for 
Sakhdrim  Bighobd,  in  addressing  the  jury,  also  contended 
that  the  instigation  to  murder  by  supernatural  means  alone 
could  not  constitute  any  offence  within  the  Penal  Code,  and 
that  the  evidence  did  not  show  an  instigation  to  murder  by 
any  other  means,  and  expressed  to  the  jury  a  hope  that  the 
learned  Judge  would  put  three  questions  to  the  jury : — 1. — 
Whether  there  was  a  real  intention  that  the  DeGas  should  be 
murdered  ?  2. — Whether  that  intention  was  that  they  should 


V. 
•TA 

Dinsha'. 
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be  mardered  by  supernatural  means  ?  3. — ^Whether  it  was  ^^^ 
intended  by  the  prisoners  that  the  murder  should  be  by  any  Reg. 
material  means  ?  The  learned  Judge^  at  the  close-  of  pbstanji 
Mr.  Marriott^s  address,  charged  the  juiy.  We  shall  presently 
refer  to  what  he  said.  The  jury  returned  a  verdict  of 
guilty  against  both  prisoners.  Mr.  Marriott  then  moved 
in  arrest  of  judgment  on  the  ground  that  both  counts  in 
the  indictment  (or  rather  charges,  as  they  have  been  styled 
since  Act.  XIII.  of  1865  which  abolished  grand  juries  in 
the  Presidency  towns),  were  insufficient  in  law>  because  it 
was  not  alleged  in  thenL  that  the  offence,  namely,  the  mur- 
der, alleged  to  have  been  abetted,,  was  not  committed.  The 
learned  Judge  refused  to  arrest  the  judgment,,  and  then 
passed  sentence  upon  the  prisoners.  The  repi^sentation 
on  which  the  Advocate  General's  certificate  was  grounded, 
that  the  Judge  had  instructed  the  jury  that  evidence  of  a 
simple  intention  to  kill,  without  .reference  to  the  means  to 
be  employed,  was  sufficient  in  law  to  warrant  a  conviction, 
being,  as,  on  the  information  of  the  learned  Judge,,  we  were 
bound  to  assume,  contrary  to  the  fact,  and  the  certificate 
ol  the  Advocate  General,  therefore,  unsustainable  in  fact^ 
the  case  must  have  ended  there,  had  not  the  Advocate 
Creneral,  on  the  suggestion  of  the  Court,  amended  his  cer- 
tificate so  as  to  render  it  more  conformable  to  the-  circum- 
stances of  thb  case  as  stated  by  the  learned  Judge.  We 
must  not  for  a  moment  be  understood  as  impeaching  the 
hand  fides  of  the  counsel  for  the  prisoners  in  certifying,  as 
they  did,  to  the  Advocate  General.  Three  of  those  learned 
counsel  were  jwesent  when  the  Judge  summed  up,  Mr. 
Anstey  being  absent.  Nothing  is  more  common  than  for 
men  honestly  to  difFer  in  their  recollections  as  to  what  oc- 
curs in  court  or  at  a  public  or  private  meeting.  We  had 
not  long  ago  a  striking  specimen  of  such  discrepancies  in 
the  suit  of  The  Bank  of  Bombay  v.  The  Oriental  Bank,  in 
which  men  of  undeniable  honour  and  veracity  gave  widely 
voryiiig  narratives  of  the  proceedings  at  the  meeting  at 
vliich  a  loan  of  25  lakhs  was  agreed  to  be  made  to  Prem* 


V. 
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^878.  chand  Bdiohand.  The  law  has  made  the  Judge  the  final 
Bse.  authority  as  to  what  takes  place  before  him  at  a  trial ;  aikd 
Pbstanji  that  authority  this  Court  must  recognize.  The  Courts  how- 
ever^ thought  it  desirable  and  suggested  to  the  learned  Ad- 
vocate General  that  he  should  amend  his  certificate,  in 
order  that  such  of  the  facts,  stated  by  the  learned  Judge  to 
have  occurred,  as  it  was  alleged  on  behalf  of  the  prisoners 
amounted  to  a  misdirection  on  the  part  of  the  Judge  to  the 
jury,  should  be  brought  before  this  Court.  Where  points 
of  law  are  reserved  under  the  English  Statute  II  &  12 
Vict.  ch.  78,  the  Court  for  Ctown  Cases  Reserved  expects 
the  cases  to  be  submitted  in  a  complete  form,  and  will  or- 
dinarily refuse  to  send  back  a  case  to  the  Judge  who  reserv- 
ed the  points  for  amendment:  Beg.  v.  HoUoway  (g). 
Sometimes,  however,  it  will  do  so,  not  on  the  application 
of  counsel,  but  if,  on  the  argument,  the  case  appears  to 
have  been  imperfectly  stated  :  Beg.  v,  Rilton  (h).  If 
counsel  should  think  that  a  material  point  has  been  omitted^ 
it  has  been  considered  to  have  been  proper  for  him  to 
communicate  with  the  Judge  who  reserved  the  case,  and 
suggest  any  amendment  that,  in  his  opinion,  may  be  ne- 
cessary:  Beg.  V.  Smith  (t).  The  Advocate  Qeneral  grace- 
fully and  promptly  yielded  to  the  suggestion ;  for  it  was  no 
more,  of  this  court,  which  had  neither  the  intention  nor  the 
right  to  dictate  to  him  in  the  matter.  (See  the  remarks  of  Sir 
Bichard  Couch  in  Beg.  v.  DayaX  Jairaj  (j)  ).  And  in  mak- 
ing that  suggestion  we  did  not  commit  ourselves  to  any  final 
expression  of  opinion  as  to  whether  it  would  be  possible^ 
consistently  with  the  actual  circumstances  of  the  case,  for  the 
Advocate  General  so  to  amend  his  certificate  as  to  satisfy  the 
requirements  of  the  26th  clause  of  the  Letters  Patent  of  1865. 

The  certificate  of  the  Advocate  General,  as  amended,  after 
stating  the  charges,  conviction,  and  sentences,  as  before,  pro- 
ceeds as  follows  : — ''  And  whereas  it  has  been  represented  to 

(g)  1  Denison  C,  0.  870. 
(h)  Bell  C.  0. 20.  (0  14  Jur,  92 :  4  Cox.  C.  C.  42;   1  Den.  C.  0.  670. 

(0  3  Bom,  H,  C.  Rep,  Cr.  Ca.  22, 
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me  that  the  said  Justice  did,  in  the  presence  and  hearing  of  ^^- 
the  jury,  refuse  to  reserve,  for  the  opinion  of  the  said  High  ^^^ 
Court,  the  point  of  law  following,  that  is  to  say,  *  whether  ^JJ- 
instigation  to  murder  by  means  of  sorcery  is  an  offence  or  BmsHA** 
not/  and  did  not  instruct  the  jury,  in  his  summing  up^  that 
instigation  to  murder  by  means  of  sorcery  was  not  an 
offence,  but,  on  the  contrary,  did  tell  the  jury  and  did  say,, 
in  their  presence  and  hearing,  that  there  was  no  point  of  law 
in  the  case  to  be  reserved  for  the  opinion  of  the  said  High 
Court;  and  whereas  it  has  been  furtlier represented  to  me,  on 
behalf  of  the  saidPestanji  Dinshi  and  Sakdrdm  Rfighobi  that 
the  said  rulings  and  proceedings  of  the  said  Justice  constitute 
error  in  the  decision  of  a  point  or  points  of  law ;  and  where- 
as, in  my  judgment,  it  is  desirable  that  the  point  or  points  of 
law  80  alleged  to  have  been  decided  by  the  said  Justice 
should  be  further  considered: — Now  I,  Andrew  Richard 
Scoble,  Her  Majesty's  Advocate  General  at  Bombay,  do 
under  and  by  virtue  of  the  powers  to  me  entrusted  by  the 
Letters  Patent  for  the  High  Court  of  Judicature  for  the  Pre- 
sidency of  Bombay,  bearing  date  the  twenty-eighth  day  of 
December,  one  thousand  eight  hundred  and  sixty-five,  hereby 
certify  that  in  my  judgment  the  said  point  or  points  of  law, 
so  alleged  to  have  been  decided  by  the  said  Justice,  should 
be  further  considered  by  the  High  Court/' 

The  allegation,  in  that  certificate,  that  the  Judge,  in  the 
presence  and  hearing  of  the  jury,  refused  to  reserve  the  point 
of  law  therein  mentioned,  most  certainly  when  taken  alone, 
states  no  error  in  law.  It  was  rightly  argued  for  the  Crown 
that  it  was  completely  a  matter  of  discretion  with  the  learned 
Judge  whether  he  should  reserve  for  this  Court  any  point  of 
law.  The  25th  clause  of  the  Letters  Patent  of  1865  is  this : 
"  And  we  do  further  ordain  that  there  shall  be  no  appeal  to  the 
said  High  Court  of  Judicature  at  Bombay  from  any  sentence 
or  order  passed  or  made  in  any  criminal  trial  before  the 
court  of  original  criminal  jurisdiction  which  may  be  consti- 
tuted  by  one  or  more  Judges  of  the  said  High  Court.  Butit 
Aaaheatthe  discretion  of  any  such  couH  to  reserve  any 
point  or  points  of  law  for  the  opinion  of  ihe  said  High 


*■ 
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1873.       Court.'*     The  exercise  of  the  discretion  of  the  Judge  is  not 
Reg.        a  matter  reviewable  und^  Clause  26  of  the  Letters  Patent  :- 
^'  Reg.  V.  Daydl  Jairdj  (fc),  per  Couch,  C.J.  The  certificate  then 

DiNbai'.  continues  to.  state,  as  represented  to  the  Advocate  6eneral> 
that  the  Judge  ''did  not  instruct  the  jury^in  his  summingup^ 
that  instigation  to  murder  by  means  of  sorcery  was  not  an 
o£Eence,  but,,  on  the  contrary,,  did  tell  the  jury  and  did  say,  in 
their  presence  and  hearings  that  there  was  no  point  of  law  in* 
the  case  to  be  reserved  for  the  opinion  of  the  said  High 
Court.'*  The  first  part  of  tins  allegation,  viz.,  that  the 
Judge  "  did  not  instruct,  '*  &c.,  is  an  averment  of  an  omisr* 
sion,  and  no  more,  on-  the  part  of  the  learned.  Judge.  It  simply 
puts  forth  a  non-direction  by  him>  not  a  misdirection.  Here 
it  will  be  proper  to  refer  to  some  of  the  principal  authorities 
relating  to  this  point.  They  are  for  the  most  part  cases 
decided  on  bills  of  exertions.  It  is  true  that  a  bill  of  excepr 
tionB  will  not  lie  in  any  criminal  case,  whether  of  felony  or 
of  misdemeanour.  This  is  because  civil  causes  only  are 
within  the  Statute  of  Westminster  the  2nd  :  In  re  Hayes  and 
Bice  fljj  Sir  Harry  Vane^s  case  (m),  Rex.  v.  McDonnell 
(n),  Reg.  v.  AUeyne  (o),  Reg.  v.  Esdaile  (p}y  and  3.Rus»« 
Cr.  L.  by  Greaves,  p^  212.  If,  in  England,  the  Judge  who 
presided  at  the  trial  was  of  opinion  that  an  illegality  had 
occurred  in  it,  he  might  formally,  in  his  discretion,,  forbear 
to  pass  sentence  or  respite  the  j,udgment,  until  the  opinions 
of  the  fifteen  Judg>es  were  obtained  For  this  course  was 
substituted  the  right  to  reserve  questions  of  law  under  the 
Stat.  11  Sd  12  Vict,  ch.  78,  which,  to  a  considerable  extent; 
resembles  the  provision  made  in  the  25tb  clause  of  the 
Letters  Pl&tent^  which  has  been  already  mentioned.  To  the 
26th  clause,  empowering-  the  Advocate  General  to  certify  a^ 
question  of  law,  there  is  not  any  corresponding  section  in 
the  Stat.  11  &  12  Vict.  ch.  78.  The  power  under  the  Stat. 
1 1  &  12    Vict.  ch.  78,  and  under  the  Letters  Patent,  Uk 

(k)  S  Bom.  n.  G.  Eep.  Cr.  Ca.  28.     (I)  d  Jo.  and  Lat.  568: 

(m)  2  Harg.  State  Trials  450.  (n)  Hud.  and  Br.  439. 

(o)  Dearsley  C.  C.  505.  50»;  S.  C.  1  Jur.  N.  S,  373.  (p)  1  F.  aud  F.  214. 
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reserve  questions  of  law,  is,  in  criminal  cases,  to  a  considerable  ^^^^' 
extent  analogous  to  the  mode  of  raising  questions  of  law  in  '  Reo. 
civil  causes  by  a  bill  of  exceptions.  In  M' Alpine  v.  Mang^  Pbstanji 
nail  {q),  counsel  for  the  defendants  in  error  said  that  the  I>inbha'. 
bill  of  exceptions  did  not,  as  it  ought  to  do,  show  how  the 
Lord  Chief  Justice  did  direct  the  jury;  it  merely  stated  that 
he  declined  to  direct  them  in  a  particular  way.  And  counsel 
for  the  plaintifE  in  error,  in  reply,  said  that  a  refusal  on  the 
part  of  a  Judge  to  direct  in  a  way  in  which  he  is  bound  in  point 
of  law  to  direct,  is  a  misdirection.  But  Baron  Parke  said  s 
'*  That  which  you  complain  of  here  is  a  non-direction,  which 
clearly  cannot  be  made  the  subject  of  a  bill  of  exceptions,*' 
and,  finally,  in  giving  judgment,  said:"It  is  misdirection,  and 
not  non-direction,  that  is  the  proper  subject  of  a  bill  of  excep- 
tions.'' In  Anderson  y. Fitzgerald  (?•),  Mr.  Baron  Parke,  in 
giving  the  unanimous  opinion  of  the  English  Judges,  said  . 
''With  respect  to  the  second  question  proposed  by  your  Lord- 
8hips,we  answer, that  the  exceptions,  on  the  issue  joined  on  the 
second  and  third  pleas,  are  not  sustained,  and  that  on  a  for- 
mal ground.  The  bill  of  exceptions  should  have  stated  what 
directions  the  Judge  gave,  as  it  is  misdirection,  not  non-direc- 
tion, which  is  the  proper  subject  of  a  bill  of  exceptions."  In 
Oregory  v.  Cotterell  («),  the  third  exception  was  "  that 
evidence  of  the  practice  at  the  oflSces  of  the  sheriff's  officers 
and  of  the  officers'  clerks  ought  not  to  have  been  admitted, 
and  that  the  Judge  ought  to  have  directed  the  jury  to  dis- 
regard it,"  and  it  was  held  ''that  evidence  of  the  practice  at 
the  office  of  the  sheriff's  officer  was  admissible  ;  and  that  the 
exception  was  defective,  inasmuch  as  misdirection,  and  not 
non-direction,  was  the  proper  subject  of  a  bill  of  exceptions.  " 
Jervis,  C.  J.,  after  observing  that  evidence  of  the  practice 
was  constantly  received  as  against  the  sheriff,  said :  "But 
the  best  answer  to  that  objection  is  that  the  form  in  which 
it  is  pleaded  and  presented  to  the  Court  is  a  defective  form, 
because  it  has  been  held  (M' Alpine  v.  Mangnall,  in  error 
3  C.  B.  496,  and  Anderson  v.  Fitzgerald,  4  H.  L.  C.  484,  17 

(q)  3  C,  B.  Rep.  496.  (r)  4  Ho.  Lds.  Cases  464. 

(•)  Exchequer  Chamber  in  Errorfrom  theCourtof  Q,  B.  2  JuristN.  S.  16 
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1873.       Jur.  995)  that  the  exception  must  not  take  an  objection  to 

Bko.        *he  Judge  not  doing  what  he  ought  to  have  done,  but  must 

^-  object  to  some  positive^act  which  he  did/'     In   Jefferys  v. 

Dikbha'.  •  Booaey  {t)  Lord  Chief  Justice  Jervis  said  :  ''  The  party  who 

excepts  to  the  ruling  of  a  learned  Judge  must  show  clearly, 

upon  his  bill,  that  the  learned  Judge  was  wrong.     Every 

fair  intendment  must  be  made  in  favour  of  the  summing 

up,  and  if,  therefore,  it  is  not  apparent  upon  the  record  that 

the   direction   was   wrong,  the  verdict  must     stand."     In 

Sedly  V.  WOowan  (u),  Crampton  J.  says  :  ''But,  secondly, was 

the  Judge  bound  to  direct  the  jury  in  the  terms  required  by 

the  defendant's  counsel  ?  I  think  not.    In  my  apprehension, 

an  exception  lies  to  any  rule  made  by  the  Judge   at  the 

trial,  or   to  what  a  Judge  says  in  his  charge,  or  any  part  of 

it,  but  not  to  what  he  does  not  say  or  refuses  to  say.     A 

Judge  is  not  by  law  compelled  to  charge  at  all,  though  in 

many  (indeed  in  most)  cases  it  would  be  right  and  expedient 

so  to  do.     The  exception  should  be  for  mis-direction  not  for 

noTi-direction.  *     *     *•  Upon  this  ground  merely,  therefore, 

the  first  exception  in  this  case  should  be  overruled/' 

On  motions  for  new  trials,  where  the  question  whether  a 
verdict  is  against  the  weight  of  evidence  may  be  raised,  the 
Court  gives  more  consideration  to  the  point  whether  a  Judge 
has  omitted  to  give  a  proper  direction  to  the  jury  than  upon 
a  bill  of  exceptions.  It  would  appear  to  be  "  a  good  ground 
for  a  new  trial  that  a  direction  has  been  left  so  bare  as  to 
require  an  explanation  to  prevent  the  probability  of  its  being 
misunderstood."  But,  even  on  motion  for  a  new  trial,  non- 
direction  is  only  a  ground  for  granting  a  new  trial,  where 
the  verdict  is  against  the  weight  of  evidence :  Ford  v.  Lacy 
(v),  Th£  Oreat  Western  Raihoay  of  Canada  v.  Braid  (w).  See 
also  Gregory  v.  Tuffs  (x),  Elliott  v.  Th^  South  Devoii  Railway 
Compcmy  {y).  And  in  The  D.  of  N&wcastle  v.  Broxtowe  (z), 
it  was  said,  on  a  motion  for  a  new  trial,  in  a  case  of  alleged 

(0  4  H.  of  L,  Oases  941,  (tt)  7  Ir.  C.  L.  Rep.  434. 

(r)  30  L.  J,  N.  S.  351  Exch,  (w)  1  Moo.  P.  C.  C.  N.  S.  101, 122 

(x)  1  Cr.  M.  and  R.  310.  (y)  2  Exch  725, 

W  4  B.  &  Ad.  280. 
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taisdirection,  that  it  is  only  in  those  cases  in  whicli  the  ^^^ 
Court  is  satisfied  that  the  Jury  has  been  led  to  a  wrong  R«o^ 
conclusion  that  it  ought  to  interfere.  The  same  doctrine  Putaimi 
has  been  frequently  laid  down.  What  the  Court  looks  to 
is  whether  '^complete  and  substantial  justice  has  been  done ; 
if  so,  there  is  no  reason  to  grant  a  new  trial"  (a).  These, 
it  is  true,  were  sll  civil  cases,  but  the  principle  is  equally 
sound  in  criminal  cases.  In  Reg.  ?.  RusaeU  (b),  which  was 
a  motion  for  a  new  trial  in  a  criminal  case,  CromptoU)  J., 
said  :  **  It  is  dangerous  to  pick  out  particular  expressions 
from  a  Judge's  summing  up  and  to  criticise  them  yerbally, 
when  he  is  substantially  correct  in  the  direction  he  gives  the 
jury.^'  Proceedings  under  the  25th  and  26th  clauses  of  the 
Letters  Patent  of  this  Courts  or  under  the  Stat.  11  &  12 
Vict.  ch.  78.  in  England,  bear  a  much  closer  analogy  to  a 
proceeding  upon  a  bill  of  exceptions  than  to  a  motion  for  a 
new  trial,  and  the  Court  is  much  more  limited  in  its  action 
than  it  would  be  in  a  motion  for  a  new  trial,  where  the 
question,  whether  a  verdict  has  been  against  the  weight  of 
evidence,  may  be  entertained.  In  cases  under  the  Stat.  11 
&  12  Vict.  ch.  78,  the  Court  will  not  consider  an  objection 
which  has  not  been  reserved,  even  though  it  may  be  dedu* 
cible  from  the  case  itself :  Beg.  v.  Smith  (o).  The  case  of 
Reg,  V,  Elahee  Bvksh  (d),  followed  in  Bsg,  v.  Nwwaib  Jan  («), 
was  much  relied  upon  by  the  counsel  for  the  defence  as  show-* 
ing  that  an  omission  to  direct  wiU  be  treated  as  an  actual  mis* 
direction.  But,  for  that  purpose,  those  cases  are  not  in  point 
upon  questions  reserved  by  a  Judge  or  certified  by  the 
Advocate  General  at  the  Original  Jurisdiction  Side  of  the 
High  Court,  where  the  procedure  in  criminal  cases  is  not 
regpilated  by  the  Criminal  Procedure  Code,  but,  in  the  main, 
by  the  English  practice  as  it  existed  in  the  Supreme  Court, 
save  where  altered  by  special  legislation^  or  by  the  Charter  of 

{a)  2  Term  Rep.  4  ;  2  Ring.  483  and  per  Burrough  J.  495;  I    B. 

&  Ad.  145 ;  6  Exch.  213 ;  12  C.  B.  N.  S.    776  ;    11  M  A  W. 

401 ;  16  C.  B.  227. 
(h)  83  L.  J,  N.  S.  173, 177  Mag.  Ca.  (c)  14  Jur.  92. 

(«0  6  Calc.  W.  Rep.  Cr»  R.  80.  (0)  8  Ibid  19. 

12  H  c 
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1873.  Inverariiy  on  behalf  of  Pestanji  Dinshd  and  Marriott  on 

Reg.        behalf  of  Sakhir&m  Righob^   moved^   before  a  Court  com- 

PESTAirji     P^s®^  ^*  ^®  same  Judges  as  above,  on  the  7th  April  for  leave 
Pinsha'.      for  the  prisoners  to  appeal  from  their  respective  convictions 
and  sentences  to  the  Privy  Council,  and  also  from  the  judg- 
ment of  the  Court  in  the  point  of  law  certified  by  the  Ad- 
vocate General. 

Wbsteopp,  C.J. : — ^We  willin^y  accept  the  passage  quoted 
to  us  by   Mr.  Marriott,  on  behalf  of  the  prisoners,  from  the 
judgment  of  the   Privy   Council,  delivered  by  Sir  John  T- 
Coleridge,  in  The  Queen  v .  Bertrand  (f)  ,as  correctly  laying  down 
so  far  as  it  extends,  the  grounds  upon  which  leave  to  appeal 
against  a  decision  in  a  criminal  case  ought  to  be  granted. 
He  said — ^'  It  is  not  necessary,  and  perhaps  it  would  not  be 
wise,  to   attempt  to  point  out  all  the  grounds  which  may  be 
available  for  the  purpose ;  but  it  may  safely  be  said,  thaf; 
when  the  suggestions,  if 'true,  raise  questions  of  great  and 
general  importance,  and  likely  to  occur  often,  and  also  where* 
if  true,  they  show  the  due  and  orderly  administration  of  the 
law  interrupted,  or  diverted  into  a  new  course,  which  might 
create  a  precedent  for  the  future;  and  also  where  there  is  no 
other  means   of  preventing  these  consequences,  then  it  will 
be  proper  *     *     *  to  entertain  an  appeal.'*     In  that  case 
an  innovation  of  great  importance  had  been  made  in  a  colo- 
nial court — ^a  new  trial  had  (at  the  instance  of  the  accused, 
who  had  been  convicted  of  murder,)  been  granted  in  a  case  of 
felony,'  and  for  such  a  course  there  was  only   one   solitary 
precedent — The  Queen  v.  Scaife  (g),  of  which  Sir  J.  T.  Cole- 
ridge, expressing  the  opinion  of  the  Privy  Council,spoke  as  a 
"  decision  which  has  taken  no  root  in  our  law,  and  borne  no 
fruit  in  our  practice.*'   We  altogether  fail  to  perceive  in  the 
present  case  any  *'  question  of  great  or  general  importance 
and  likely  to  occur  often*'  and  showing  '^  the  due  and  orderly 
administration  of  the  law  interrupted  or  diverted  into  a  new 
course  whicb  might  create  a  precedent  for  the  future,  and 
where  there  is  no  other  means   of  preventing  these   conse- 

(0  U  Rep.  1  P,  0.  530.  (^)  17  Q.  B.  238. 
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quences/'  If  we  were  of  opinion  that  anything  had  occurred  1878. 
which  prevented  the  accused  persons  from  having  a  fair  trials  Rbo. 
as,  for  instance^  that  they  had  been  probably  prejudiced  by  pjistanji 
an  omission  on  the  part  of  the  learned  Judge  who  presided  Binsha' 
at  the  trial  to  give  a  proper  direction  to  the  jury  whoreby 
the  jury  may  have  been  misled;  and  were  further  of  opinion 
that  under  Sec.  26  of  the  Letters  Patent  of  1865  we  could 
not  interfere  with  the  conviction,  we  would  recommend  the 
prisoners  to  the  favourable  consideration  of  Government, 
and  would  not  subject  them  to  the  expense  and  delay  of  an 
appeal  to  the  Privy  Council,  and  we  have  no  doubt  that  our 
recommendation  would,  under  such  circumstances,  receive 
due  attention.  But  as  we  were  of  opinion  that  the  charge 
of  the  Judge  to  the  jury  clearly  implied  that  the  law  was,  as 
the  prisoners'  counsel  contended  it  to  be,  viz.,  that  it  was 
necessary  that  an  instigation  to  murder  by  means  other  than 
sorcery  was  necessary  in  order  to  constitute  an  abetment  to 
murder  within  the  Penal  Code,  we  saw  no  reason  to  suppose 
that  the  prisoners  had  been  prejudiced,  or  that  the  jury  could 
have  been  misled  in  the  sense  placed  on  that  word  by  the 
counsel  for  the  defence.  We  do  not  think  that  this  case  at  all 
approaches  in  importance  any  of  those  cases  in  which  leave 
to  appeal  to  the  Privy  Council  has  been  heretofore  granted  by 
the  Courts  in  India  established  by  Royal  Charter.  There 
are  only  three  such  cases  known  to  us,  viz.,  1. — Pooneakhoty 
Moodeliar  v.  TJie  King  {h),  where  there  was  a  plea,  in  the 
year  1816,  denying  the  jurisdiction  of  the  Recorder's  Court 
in  Bombay  over  the  accused,  who  stood  charged  with  utter- 
ing a  forged  receipt  for  money  with  intent  to  defraud  the 
East  India  Company  in  camp  at  Serroor  in  the  Deccan,  then 
part  of  the  dominions  of  the  Peishwa.  The  prisoner  was 
a  native  of  Arcot,  but,  at  the  time  of  the  offence,  was  serv- 
ing in  the  Bombay  Army  at  Serroor.  2. — Aga  Kvn'hoolie 
Mahomed  v.  The  Queen  (i),  where  there  was  a  difference  of 
opinion  amongst  the  Judges  of  the  Supreme  Court  at  Cal- 
cutta as  to  whether  a  new  trial  should  in  that  case  (a  misde- 

(A)  3  Knapp  348.        (i)  4  Moo.  P.  0.  C.  239. 
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^873.  meanour)  be  granted  or  not.  The  third  case  was  Nga  Hoong 

Rbo,  and  others  v.  The  Queen  (j),  where  there  was  a  very  important 

Pbstanji  qnestion  as  to  whether  a  murder  committed  upon  an  island 

DzNSHA .  ^  jjjjQ  Bg^y  q£  Bengal,  which  at  high  tide  was  covered  with 

water,  fell  within  the  jurisdiction  of  the  Supreme  Court  at 
Calcutta,  Colvill,  C. J.,  and  Buller,  J.,  holding  that  it  did, 
and  Jackson,  J.,  holding  that  it  did  not.  The  Privy  Council 
agreed  with  the  latter,  and  quashed  the  capital  conviction 
had  in  that  case.  It  appears,  then,  that  in  those  cases  in 
which  leave  to  appeal  was  granted,  there  was  either  a  diffe- 
rence of  opinion  amongst  the  Judges,  or  an  important  ques- 
tion of  jurisdiction,  or  both.  On  the  other  hand,  in  some 
cases  of  much  greater  importance  than  the  present  case,  leave 
to  appeal  has  been  refused.  In  Reg.  v.  Eduljee  Byramjee  and 
others  (fe),  where  one  of  the  prisoners  was  sentenced  to  death 
and  the  others  to  transportation  for  life  for  murder,  the 
Supreme  Court  of  Bombay  refused  lea-^e  to  appeal  to  the 
Privy  Council.  It  was  contended  in  that  case  for  the  pri- 
soners  that  there  had  been  misdirection  by  the  Judge,  and 
a  verdict  by  the  jury  against  the  weight  of  evidence.  In 
Reg,  V.  AUoo  Paroo,  amd  others  (I),  which  was  a  case  of 
transportation  for  life  for  destroying  a  ship,  the  same  Court 
refused  leave  to  appeal,  although  there  was  an  important 
point  of  law  in  the  case,  in  those  two  cases  (especially  Reg. 
V.  Eduljee  Byramjee  and  others)  when  unsuccessful  attempts 
were  made  to  obtain  from  the  Privy  Council  the  permission 
to  appeal  which  had  been  refused  by  the  Supreme  Court  of 
Bombay,  and  in  Reg,  v.  Bertrand  (m),  it  is  manifest  that  their 
Lordships  of  the  Judicial  Committee  were  of  opinion  that 
"  interference  by  Her  Majesty  in  Council  in  criminal  cases 
is  likely  in  so  many  instances  to  lead  to  mischief  and  incon- 
venience, that  in  them  the  Crown  will  be  very  slow  to  enter- 
tain an  appeal  by  its  officers  on  behalf  of  itself,  or  by  indivi- 
duals.    The  instances  of  such  appeals  being  entertained  are 

(J)  7  Moo.  Ind.  App.  72  ;  1  Boulnois  Rep.  189,  281. 
(k)  5  Moo.  P.  C.  C.  276.  S.  C.  3  Moo.  Ind.  App.  468. 
{I)  5  Moo.  P.  C.  C.  296;  S.  0.  3  Moo.  Ind.  App.  488 ;  Perry  Or.  Ca.  551. 

(m)  L.  Rep.  1  P.  C.  530, 
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therefore  very  rare/'  and  Sir  J.  T.  Coleridge  referred  to  three 
cases  as  establishing  those  opinions — In  re  Ames  and  others 
{n),  Reg.  v.  Joyhissen  Mooherjee  (o),  and  The  Falkland  Island 
Company  v.  the  Queen  {p).  In  the  present  case  there  has 
neither  been  any  difference  of  opinion  amongst  the  Judges 
who  compose  this  Court,  nor  any  question  of  jurisdiction,  nor 
has  there  been  decided  in  it  any  other  question  of  great  or 
general  importance,  which  would  justify  us  in  sending  such 
a  case  as  this  any  further.  The  authorities,  to  which  we  have 
referred,  satisfy  us  that,  if  we  were  to  grant  permission  to 
appeal  to  Her  Majesty  in  Council  on  the  present  occasion,  we 
should  exceed  our  duty. 

Leave  to  appeal  refused. 


1873. 


Beg. 

V. 

PE8TANJX 

DIZrBHA^ 


[Appellate  Civil  Jurisdiction.] 

Cross  Special  Appeals  Nos.  175  and  223  of  1872. 

No.  175. 


Ranchhod  Jamna'da's • Appellant.    — 

Lallu  Haribha'i Respondent. 

No.  223. 

Lallu  Haribha'i    Appellant. 

Banchhod  Jamna'da's Respondent. 

Breach  of  Contract — ReUef-^Mandatory  Injunction — Damages, 

Where  the  plaintiff  and  the  defendant,  being  owners  respectively 
of  two  adjoining  houses  and  the  verandahs  immediately  in  front  of 
those  housesi  agreed  that  they  should  keep  the  verandahs  open  and 
not  build  upon  them  or  divide  them  by  a  wall : — 

(n)    3  Moo.  P.  0.  0.  409. 
(o)  1  Moo.  P.  C.  0.  N.  S.  272.     (p)  1  Ibid  299. 


January  27. 
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1878.  Held  that  the  mere  fact  that  the  defendant,  when  re-building  hid 

hoofie,  built  its   new  front  wall  in  advance  of  the  plamtiflrs,  thus 
Rakchhod  '.  ,,«,  -.i.^         ^'^^i^ 

Jamna'da'b    encroaching  on  the  defendant's  own  verandah  in  breach  of  the  agree* 

^-  ment,  is  not  sufficient  in  itself  to  justify  the  Court  in  granting  a 

da's.  mandatory  injunction  ordering  its  removal.  It  should  also  be  satis- 
fied that  the  new  wall  so  materially  interferes  with  the  comfort  and 
convenience  of  the  plaintiff,  that  the  consequences  of  the  breach  of 
agreement  cannot  adequately  be  compensated  by  damages.  It  should 
also  satisfy  itself  whether  the  plaintiff  protested  against  the  new 
wall  being  built,  whilst  in  course  of  erection,  or  quietly  acquiesced  in 
what  the  defendant  was  doing,  and  only  objected  when  the  wall  was 
completed.  In  the  latter  case  the  Court  should  only  award  da- 
mages. 

npHESE  were  cross  special  appeals  from  the  decision  of  E. 
-^  Hosking,  Acting  Extra  Assistant  Judge  at  Ahmedabad^ 
amending  the  decree  of  the  Second  Class  Subordinate  Judge 
Neriad. 

The  facts  of  the  case,  in  so  far  as  they  are  material,  are 
shortly  as  follows  :— 

The  plaintiff  and  the  defendant  were  owners  of  two  adjoin- 
ing houses  which  had  verandahs  in  front  of  them.  They 
agreed  by  an  instrument  in  writing  not  to  build  upon  their 
verandahs  or  to  divide  them  by  a  wall.  The  defendant 
having  occasion  to  rebuild  his  house,  built  his  front  wall  18 
inches  in  advance  of  the  plaintiff's,  so  as  to  encroach  upon 
a  part  of  his  verandah ;  and  he  also  built  a  '^  pallee,''  a  little 
ridge  in  the  middle  of  the  two  verandahs.  The  plaintiff, 
therefore,  sued  the  defendant  to  obtain  an  order  for  the  re- 
moval  of  the  front  wall  as  well  as  the  '^  pallee.'' 

The  Subordinate  Judge  rejected  the  claim  for  the  removal 
of  the  wall,  but  awarded  damages  instead.  He  rejected  the 
claim  for  the  ''  pallee ''  altogether.  Mr.  Hosking  amended 
that  decree  by  ordering  the  removal  of  the  wall. 

The  special  appeal  was  heard  by  Sargent,  Acting  O.J., 
and  Kemball,  J. 

Sh4ntdrdm  Nd/rdyan  for  the  original  defendant. 
Nagindda  Tulsidds  for  the  original  plaintiff. 
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Per  Curiam  : — The  Assistant  Judge  has   found  that   the        1873. 


defendant,  in  breach  of  his  agreement  with  the  plaintiff,  has  Ranchhod' 
built  his  new  wall  about  18  inches  in  advance  of  the  plain-  ^^^^^^^ 
tiff's.  This,  however,  is  not  sufficient,  of  itself,  to  justify  Lallu  Habi- 
the  Court  in  granting  a  mandatory  injunction  ordering  its 
removal  It  should  be  also  satisfied  that  the  new  wall  so 
materially  interferes  with  the  comfort  and  convenience 
of  the  plaintiff,  that  the  consequences  of  the  breach  of 
agreement  cannot  adequately  be  compensated  by  damages. 
Further,  it  should  enquire  whether  the  plaintiff  protested 
against  the  new  wall  being  built,  whilst  in  course  of 
erection,  or  quietly  acquiesced  in  what  the  defendant  was 
doing,  and  only  objected  when  the  wall  was  completed.  In 
the  latter  case  the  Court  should  only  award  damages.  The 
decree  must,  therefore,  be  confirmed  so  far  as  relates  to  the 
'*  pallee,'*  and  reversed  so  far  as  it  orders  the  defendant's  wall 
to  be  removed.  The  Judge  to  pass  a  new  decree  on  the 
latter  part  of  the  plaintiff's  claim,  after  raising  the  necessary 
issues,  having  regard  to  the  above  remarks.  Parties  to  be 
allowed  to  give  evidence  on  the  fresh  issues. 

Decree  reversed  aiid  case  remamled. 
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[Appellate  Civil  Jurisdiction.] 

Special  Appeal  No.  23G  of  1872. 

,,,^^'''^-  ,,  Ea'ya  Ea'ghoba' Ka'mat Appellant. 

Kt'bniary    14.  '  ' 

Anapurxa'ba'i  Kom  Suba'lbiiatand 

OTHBRS Respondents. 

ReQidration—Aci  X^t.  0/I866,  Sec,  ^'&— Registration  after  proper 
time. 

The  accepting  of  a  document  for  registration,  after  the  expira- 
tion of  the  period  mentioned  in  Part  IV.  of  Act  XX.  of  1866,  is  not  a 
mere  defect  of  procedure.  The  Kegistrar  who  registers  a  document 
so  presented  acts  without  authority. 

THIS  was  a  special  appeal  from  the  decision  of  A.  L.  Spans, 
Judge  of  the  District  of   Kanara,  affirming  the  decree 
of  the  Subordinate  Judge  of  Karwar. 

The  facts  of  the  case,  in  so  far  as  they  are  material,  are 
briefly  as  follows  :  — 

On  the  22nd  of  September  1865,  the  husband  of  the  first 
defendant  executed  in  favor  of  the  plaintiff  an  instrument  for 
the  repayment  of  a  sum  of  money  lent,and  mortgaging  a  piece 
of  land  as  security.  This  instrument  was  not  registered  until 
twenty-five  months  after  the  date  of  its  execution.  It  was 
presented  for  registration  on  the  25th  October  1867,  that  is, 
long  after  the  expiration  of  the  period  allowed  by  the 
Registration  Act,  and  was  registered  in  pursuance  of  an 
order  of  the  District  Registrar  who  excused  the  delay 
in  presentation.  The  document  was  registered  on  the  21st 
of  January  1868. 

The  plaintiff  had  filed  a  suit  on  this  document  on  the  30th 
of  December  1865  ;  but,  the  document  being  then  unregis- 
tered, the  suit  was,  under  Section  97  of  Act  VIII.  of  1859, 
withdrawn,  with  hberty  to  bring  a  fresh  suit.  Steps  were 
then  taken  to  get  the  document  registered,  and  it  having 
been  registered  under  the  circumstances  mentioned  above,  the 
present  suit  was  filed  on  the  22nd  of  January  1870. 


BOMBAY   Hian   COURT   REPORTS.  99 

The  Judge  of  the  court  of  first  instance  rejected  the  claim,        1873. 
considering  that  the   document,  though  actually  registered,       -r^a 

should  be  treated  as  an  unregistered  document,the  remstmtion    ^^f 'shoba' 

.    .  »  o  Kamat 

having,  in  his  opinion,  been  illegal.     The   court  of  appeal  v. 

agreed  with  the  court  of  first  instance  on  the  point  of  regis-      BA'fKoM^ 

tration,  but  confirmed  the  decree  on  the  ground  of  the  suit   ^^'^^'^bhat 

being  barred  by  the  law  of  limitation. 

The  special  appeal  was  argued  before  Sargent,  Acting  C.  J., 
and  Kemball,  J. 

Shdntdrdm  Ndrdyan  for  the  appellant — The  instrument 
sued  on  was,  as  a  matter  of  fact,  registered.  There  was 
no  fraud  or  concealment  of  any  kind  either  in  the  act  of 
presentation  to  or  registration  by  the  Registrar.  The  circum- 
stances under  which  the  delay  occurred  were  mentioned  and 
the  delay  was  duly  accounted  for  and  the  District  Registrar, 
excusing  the  delay,  ordered  registration.  The  registration 
having  been  made  as  a  matter  of  fact,  the  defect,  if  there  were 
any,  was  one  of  procedure  and  protected  by  Section  88  of  Act 
XX.  of  1866. 

Shdmrdv  Vittal  for  the  respondents  was  not  called  on 
to  reply. 

Per  CURIAM: — We  are  of  opinion  that  the  act  of  accept- 
ing a  document  for  registration,  after  the  expiration  of 
the  period  mentioned  in  Act  XX.  of  1866,  and  registering  the 
same,  is  not  a  mere  defect  of  procedure.  In  this  opinion  we 
are  supported  by  the  judgment  of  the  Court  in  Regular 
Appeal  No.  8  of  1869  (Bdbd  Shanbhog  v.  Dasappa).  The 
Registrar  acts  without  authority  when  he  registers  a  docu- 
ment not  presented  within  the  period  mentioned  in  Part  IV. 
of  the  Act.  The  acts  and  formalities  which  accompany  and 
constitute  the  act  of  registration  are  matters  of  procedure, 
defects  in  which  are  provided  for  by  Section  88. 

We  must  confirm  the  decree. 

Decree  conjir'nieih 
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Aprils. 


[Original  Givil  Jurisdiction.] 

Ka'sSIRa'v  R.  Sa'hEB  HoLKAR  and  AJiOTUEB..Plaintlffs. 

Vithalda's  Mangalji Defendant 

Practice — Attachment — Equity  of  Redemption — Immoveable  property 
inpoeeession  of  mortgagee — Civ,  Proc.   Code,  Sees.  235  and  246. 

A  mortgagee,  in  possession  of  mortgaged  premises  that  have  been 
attached  by  prohibitory  order  under  Sec.  236  of  the  Code  of  Civil  Pro- 
cedure, in  execution  of  a  decree  obtained  against  his  mortgagor,  is  en- 
titled  to  come  in  under  Sec.  246  of  the  Civil  Procedure  Code  and  have 
the  attachment  raised. 

THE  plaintiffs  in  the  above  suit,  by  a  prohibitory  order 
issued  under  Section  235  of  the  Code  of  Civil  Procedure, 
bearing  date  the  2nd  of  December  1 872,  attached,  in  execu- 
tion of  a  money  decree  they  had  obtained  against  the  defendant, 
a  house  assessed  as  No.  81,  situated  in  the  Kalbadevi  Road, 
^nd  a  second  house,  adjoining  the  former,  assessed  as  No. 
1,  situated  in  Withalwadi  Street. 

< 

On  the  22nd  of  February  1873,  Vindyakr&v  (Janpatrav, 
Gopfilriv  Ganpatriv,  and  Makundrdv  Ganpatr^v,  carrying 
on  business  in  Bombay  under  the  name  of  Ganesh  Vindyak, 
took  out  a  Judge^s  summons,  calling  upon  the  plaintiff  to 
show  cause  why  the  said  attachment  should  not  be  removed. 

From  the  affidavits  filed  in  the  matter,  it  appeared  that 
the  premises  in  question  had  been  conveyed,  on  the  5th  of 

January  1859,  by  V.  and  N.  Madhavd^s  to  the  firm  of 
Ganesh  Vindyak  and  their  munim,  Balvantrdv  Bhikaji. 
The  purchase  money  had  been  paid  by  the  firm  of  Ganesh 
Vinayak  at  the  request,  and  on  account,  of  the  defendant, 
on  condition  that  if  the  defendant  should  repay  to  the  firm 
of  Ganesh  Vindyak  the  purchase  money  they  had  advanced 
with  interest  and  should  adjust  and  settle  the  balance  of 
his  general  account  with  the  firm,  the  firm  should  convey 
the  premises  to  the  defendant.  The  purchase  money,  which 
amounted  to  Rs.  16,500,  was  then  debited  to  the  defendant 
in  the  books  of  Ganesh  Vin&yak. 
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» 

The  firm    of  Graneah  Vendyek    collected  the  rents  and        1873. 
profits  of  the  premises  and  held  the  same  to  secure  payment  Ka'ssixa'v  b. 
by  the  defendant  to  them  of  the  said  purchase  money  and      Sa'heb 
interest  and  the  balance  of  their  account  with  the  defendant^  ». 

until  the  premises  were  attached.  ^M^ouji! 

The  plaintiffs  did  not  admit  that  the  premises  were  held 
by  the  firm  of  Gkinesh  Vendyek,  subject  to  the  conditions 
above  referred  to,  but  (without  waiving  that  point)  alleged 
that  the  value  of  the  premises  at  the  date  of  attachment 
was  greater  than  the  amount  of  the  mortgage  debt^  and 
that  the  interest  upon  the  purchase  money  had  been  more 
than  paid  bjr  the  rents  and  profits  that  the  firm  of  Ganesh 
Vinayak  had  received,  and  that,  therefore,  the  defendant  had 
an  interest  in  the  premises  which  the  plaintiff  was  entitled 
to  attach  and  sell. 

The  summons  was  argued  in  chambers  before  Sargent  J., 

Marriott  showed  cause,  and  contended  that  the  defendant 
was  entitled  to  an  equity  of  redemption  in  the  premises,  and 
that  such  equity  of  redemption  was  property  (and  it 
might  be  very  valuable  property)  which  was  liable,  like  all 
other  property  of  the  defendant,  to  be  attached  and  sold.  He 
contended  that  if  it  were  held  otherwise,  fraudulent  debtors 
could  easily  mortgage  their  immoveable  property  much  below 
its  real  value  to  bond  fide  mortgagees  and  give  up  possession 
to  them,  and  thus  defeat  altogether  the  claims  of  the 
mortgagor's  creditors. 

MayhefWy  in  support  of  the  summons,  said  that  it  was  the 
invariable  practice  of  the  Court,  at  the  instance  of  a  mortgagee 
in  possession,  to  raise  an  attachment  laid  upon  the  premises 
mortgaged  to  him,  and  relied  upon  the  case  of  Nagsi  Sevdds 
V.  Punjdbdi,*  where  Batley,  J.,  decided  this  point  after  argu- 
ment. He  contended  that  an  equity  of  redemption  was 
not  property  of  which  the  mortgagee  in  possession  was  trustee 
for  the  mortgagor  vrithin  the  meaning  of  Section  246  of  the 
Code.     As  to  the  hardship  of  the  case,  he  said  that  the 

•  JVb<«.— Suit  No.  771  of  1869,  dedded  by  Baylbi,  J.,  on  the  6th  of 
August  1870. 
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judgment  creditor  of  the  mortgagor  had  a  right  to  file  a  suit 
Ka'ssiba'v  R.  ^o  redeem  the  mortgagee,   and  thus  upon   payment  of   the 


Sa'heb 

HoLKAR 
V, 

Vi  thalda's 
Makoalji. 


amount  due  upon   the  mortgage  to  render  the  mortgaged 
premises  liable  to  his  claims. 

Cur.  adv.  vult. 
On  the  5th  of  April,  Sargent,  J.,  ruled  that  the  firm  of 
Ganesh  Yin&jSik  were  not  in  possession  of  the  mortgaged 
premises  as  trustees  for  the  defendant, and  dii'ected  the  attach- 
ment that  had  been  laid  upon  the  mortgaged  premises  to  be 
raised,  and  ordered  the  plaintiff  to  pay  the  costs  of  the 
summons. 

Attorney  for  the  plaintiff :  0.  Tyehji. 

Attorneys  for  the  claimants :  Dallas  and  Lynch, 


March  20. 


[Crown  Casbs.] 
Reg.  v.  Na'tha'la'l  Pita'mbar. 

Certiorari — Conviction  on  MctUb — Error  in  decision  on  merits — Jims- 
diction  of  High  Court  to  interfere — Ad  XllL  of  1856,  Section  CXI, 

Section  CXI.  of  the  Polico  Act  (XIII.  of  1856)  does  not  give  juris- 
diction to  the  High  Court,  when  a  case  is  brought  before  it  on 
certiorari,  to  enquire  whether  the  Magistrate  has  come  to  a  correct  con- 
clusion as  to  the  guilt  or  innocence  of  the  prisoner.  The  object  of 
that  section  is  to  Hmit  the  objections  to  a  conviction  to  some  substan- 
tial  meritorious  ground,  such  as  want  of  jurisdiction  or  the  like,  and 
to  prevent  a  conviction  from  being  quashed  on  a  mere  error  of  form  or  of 
procedure.  But  the  section  does  not  give  the  High  Court  any  ri^fht  to 
interfere  on  the  ground  that  the  Magistrate  has  come  to  a  wrong  conclu- 
sion on  the  question  of  the  guilt  or  innocence  of  the  accused  person. 

Though  Affidavits  may  be  used  to  show  a  want  of  jurisdiction  in  a 
Magistrate,  even  though  such  affidavits  contradict  for  this  purpose  the 
finding  of  the  Magistrate,  they  cannot  bo  used  as  affording  materials 
for  reviewing  the  Magistrate's  decision  on  the  merits* 

ON  the  4th  day  of  March  1873,  Mayhew  obtained  from  Green 
J.  a  rule  nisi  calling   upon  Charles   Philip  Cooper,  Es- 
quire^ Second  Magistrate  of  Police  for  the  Town  and  Island  of 
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Bombay,  to  show  cause  why  a  writ  of  ceHlorari  should  not  issue        1873. 


for  the  removal  into  the  High  Court  of  the  proceedings  taken        ^eo. 
before  him  in  the  matter  of  a  complaint  made  against  Niitha-  *j  '  ^*  ^    ' 
lul  Pitambar  and  his  conviction  thereon.  Pita'mbar. 

Nuthtilal  Pitambar  had,  on  the  20th  of  February,  been 
convicted  by  the  Second  Magistrate  of  stealing  currency 
notes  of  the  value  of  Rs.  50,  and,  for  such  offence,  had  been 
sentenced  to  two  months'  rigorous  imprisonment. 

The  affidavits  upon  which  the  rule  was  granted  (the  sub- 
stance of  which  appears  from  the  judgment  of  the  Court) 
were  put  in  to  show :  (I) — that  the  conviction  of  the 
prisoner  was  wrong  on  the  merits,  and  (II) — that  he  had  not 
been  given  an  opportunity  by  the  Magistrate  of  calling  wit- 
nesses on  his  behalf. 

The  Magistrate  made  his  return  to  the  rule  by  sending  up 
the  charge  sheet  relating  to  the  trial  and  conviction  of  the 
prisoner  and  the  original  depositions  taken  upon  the  trial. 
Affidavits  were  also  filed  on  behalf  of  the  Magistrate  to  show 
that  the  prisoner  had  been  allowed  ample  opportunity  of 
callins:  witnesses  on  his  behalf. 


The  rule  was  argued  before  Green,  J.,  on  the  18th  March 
1873. 

The  Honourahle  A .  R,  Scoble  (Advocate  General)  showed 
cause  against  the  rule,  and  contended  that  it  ought  to  be  dis- 
charged, as  there  had  been  no  error  in  the  proceedings,  or 
want  of  jurisdiction  in  the  Magistrate  to  try  the  case,  and 
the  Court  had  no  power  to  enter  into  the  merits  of  the  convic- 
tion or  to  consider  whether,  upon  the  evidence,  the  Magis- 
trate had  arrived  at  a  correct  or  an  erroneous  conclusion.  The 
jurisdiction  exercised  by  the  High  Court  is  the  same  as  that 
exercised  by  the  Court  of  Queen's  Bench  in  England,  and  that 
Court  could  not  interfere  in  a  case  like  the  present :  R,  v. 
B088  (a) ;  Paley  on  Summary  Convictions,  p.  402. 

(a)  1  Jur,  N.  S.  803;  24  L.  J.  M.  C.  130. 
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J    ^^^  AiiMey  (with  him  Mayhew),  in  support  of  the  rule,  contend- 

Req.  ed  that  the  jurisdiction  of  the  Court  was  extended  by  the 
Na'tha'la'l  ^^^^^  section  of  ActXIII.  of  1856,  which,  by  implication,  gave 
Pita'mbar.  the  Court  power  to  enter  into  the  merits  of  a  conviction,  and 
that  the  decisions  of  the  Courts  in  England  in  cases  of  cer' 
tiorari  were,  therefore,  not  applicable.  He  also  contended  that 
in  the  present  case  there  had  been  no  trial,  as  the  witnesses 
or  the  prisoner  had  not  been  examined.  B.  v.  Grant  {b)  shows 
that  an  error  such  as  this  is  a  ground  for  quashing  a  convic- 
tion :  Paley  on  Sunmiary  Convictions,  p.  118,  6th  Ed. 

Cur.  adv.  vvit. 

Green,  J : — In  this  case  a  rule  has  been  granted  on  the 
application  of  the  prisoner  Nuthaldl  Pitambar,  calling  upon 
Charles  Philip  Cooper,  Second  Magistrate  of  Police  for  Bom- 
bay, to  show  cause  why  a  writ  of  certiorari  should  not  issue 
to  remove  into  this  Court  certain  proceedings  taken  before 
the  said  Magistrate  on  the  19th  and  20th  February  last,  in 
the  matter  of  a  complaint  made  against  the  said  Nathdlal  Pitdm- 
bar  by  one  Munilal  Keshavlal,  and  the  conviction  thereon  of 
him,  the  said  Nathahil  Pitilmbar.  The  rule  was  granted 
subject  to  the  applicant  depositing  Rs.  300  as  security  for 
any  costs  awarded  to  be  paid  by  him,  the  applicant. 

The  charge  against  the  prisoner,  of  which  on  the  20th 
February  he  was  convicted  by  the  Magistrate,  was  of  stealing 
certain  currency  notes  for  the  amount  of  Rs.  60,  a  charge 
over  which  the  Magistrate  had  jurisdiction  under  Sec.  27  of 
Act  XIII.  of  1856. 

That  this  Court  has  jurisdiction  to  remove  and  quash  con- 
victions and  sentences  of  the  Police  Magistrates  and  Petty 
Sessions  of  this  towa  and  island  in  cases  where  the  Court  of 
Queen's  Bench  in  England  would  do  so  in  respect  of  inferior 
criminal  courts  of  that  country,  there  can  be  no  doubt  The 
Act  itself  in  Sec.  CXI.  recognizes  the  existence  of  such  a  juris- 
diction, and  provides  that  ^'no  conviction,  order,  or  judgment 
of  any  Magistrate,  or  in  Bombay  of  the  Court  of  Petty  Ses- 

(b)  19  L.  J.  Q.  B.  8a 
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Bkonfi,  sliall  be  quashed  for  error  of  form  or  procedure  but  only        ^W». 
on  the  merits.^'     Hiis  section,  however,  by  no  means  says        r^^[ 
that  a  conviction  may  be  quashed  where  a  Magistrate  may  v  r  ^'  r   t 
be  considered  to  have  come   to  a  T^ong  conclusion  on  the  Pxxa*mbaiu 
evidence  before  him.     That  has  never  been  a  ground  for  a 
Writ  of  certiorari.     The  section  is  directed  to  this,  that  the 
objection  to  the  conviction  must  have  a  substantial  merito^ 
rious  ground,  and  not  be  merely  an  error  of  form  or  pro- 
cedure.    Such  cases  would  of  course  be  when  the  Magistrate 
has  convicted  an  accused  person  of  a  charge  which  the  Magis- 
trate had  no  jurisdiction  to  hear  and  determine,  or  had  award- 
ed a  sentence  which  he  had   no  power  to  award,  or  had  pro- 
ceeded in  such  a  manner  as  to  afford  ground  for  saying  that 
Ihe  accused  person  had  not  had  reasonable  opportunity  of 
defending  himself.     There  may,  of  course,  be  other  classes  of 
cases  in  which  an  objection  to  a  conviction  would  be  enter- 
tained by  this  Court  when  it  could  be  said  that  the  accused 
had  merits.     But  though  an  accused  person  may  have  merits 
in  the  general  sense  of  the  word  and  of  the  most  substantial 
kind,  via.,  that  the  Magistrate  has  come  to  a  wrong  conclusion 
on  the  question  of  guilt  or  innocence,  yet  that  is  not  a  case 
to  which  fer  se  a  remedy  can  be  applied  by  means  of  a  certio* 
tari.     The  section,  in  short,  says  that  to  quash  a  conviction 
there  must  be  merits,  not  that  whenever  there  are  merits  in 
the  general  sense  of  the  Word  the  conviction  will  be  quaahed* 

In  the  present  case  the  prisoner  has  filed  a  considerable 
number  of  affidavits,  some  of  them  to  show  that  he  is  a  man 
of  respectable  position  and  very  considerable  wealth,  and 
others  by  persons  present  on  the  occasion  when  the  aUeged 
theft  was  committed,  to  show  that  the  prisoner  was  not  the 
guilty  person.  The  only  purpose  for  which  these  affidavits 
can  be  looked  at  is,  in  my  opinion,  as  showing  that  there  were 
persons  able  and  willing  to  give  material  and  relevant  evi- 
dence on  behalf  of  the  prisoner,  who,  as  a  matter  of  fact,  were 
not  heard  by  the  Magistrate. 

Though  affidavits  may  be  used,  as  appears  by  The  Queen  r. 
Bolton  (c),  to  show  a  want  of  jurisdiction  in  Justices  of  the 

(c)  1.  Q.  B.  66, 
14  H  c 
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Reg.        *^®  finding  of  the  Justices,  it  is  quite  clear  they   cannot  be 
IJa'tha'la'l  ^^^^  ^^  affording  materials  for  reviewing  the   Magistrate's 
Pita'kbab.    decision.     Where  the  charge  is  such  that,  if  true,  it  would 
give  the  Magistrate  jurisdiction,  his  decision  is  final. 

The  only  ground  on  which  I  considered  it  possible  on  the 
application  for  the  rule  that  the  prisoner  had  any  case,  was 
that  he  had  not  had  reasonable  opportunity  of  defending 
himself.  The  case  made  by  the  prisoner  in  his  original  affida- 
vit was  this— that  at  the  adjourned  hearing  of  the  charge^ 
viz.,  on  the  20th  February,  he  attended,  with  certain  witnesses 
(who,  by  their  affidavits,  support  the  prisoner  in  this),  that 
he  wished  the  assistance  of  his  pleader,  Mr.  Nagindas  Tulsidas, 
and  informed  the  Magistrate  that  such  pleader  was  ill  and 
unable  to  attend,  and  that  he  asked  the  Magistrate  to  post- 
pone the  further  hearing  of  the  charge,  but  that  the  Magis- 
trate, after  putting  a  few  more  questions  to  the  policeman 
who  had  found  the  stolen  property,  and  without  asking  if 
the  prisoner  had  any  witnesses  to  call,  sentenced  him  to  two 
months'  hard  labour  in  the  county  jail.  It  is  to  be  observed 
that  the  prisoner  does  not  here  allege  that  he  made  any  appli- 
cation to  have  his  witnesses  examined  or  informed  theMagis* 
trate  that  he  had  witnesses.  The  Magistrate  and  the  inter- 
preter of  the  Girgaum  Police  Court  have  made  affidavits  from 
which  it  appears  that  on  the  first  day,  viz.,  the  19th  February, 
after  the  examination  of  three  witnesses  in  support  of  the 
charge,  the  Magistrate  asked  the  prisoner  what  he  had  to  say 
in  his  defence,  and  the  prisoner  in  reply  stated  that  he  did 
not  steal  the  notes,  that  he  (the  Magistrate)  then  asked  the 
prisoner  if  he  had  any  witnesses,  and  he  replied  yes,  and  two 
witnesses  were  examined  as  to  the  prisoner's  character.  That 
the  Magistrate  then  asked  the  prisoner  if  he  had  any  other 
witnesses  and  he  said  no.  This  statement  of  what  occurred 
on  the  first  day  is  not  in  any  way  contradicted  on  the  part 
of  the  prisoner  in  his  affidavit  in  reply.  The  Magistrate 
states  further,  that  as  it  appeared  £rom  the  examination  of 
N&n&bh&i  Lakshmiramj  one  of  the  witnesses  of  the  prisoner, 
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that  Nagindds  Tulsidas  had  been  engaged  as  pleader  for  him        187S. 
(the  prisoner)  in  a  case  pending  on  the  appellate  side  of  the        rbg. 
High  Court,  he  (the  Magistrate)  asked  tho  prisoner  if  he  3;^^'^^^'^ 
would  like  to  call  Nagindas,  and  that  after  some  considera-    Pita'mbab, 
tion  the  prisoner  said  he  would  like  to  call  him  on  his  behalf, 
that  he  (the  Magistrate)   thereupon  cemanded  the  case  to 
the  next  day  and  released  the  prisoner  on  bail,  and  that  the 
prisoner  neither  sought  to  examine  more  witnesses  nor  in- 
deed applied  for  the  remand  so  granted.     The   Magistrate 
further  states  that  on  the  20th  February  the  case  was  called 
on  and  he  asked  the  prisoner  if  Nagindiis  was  present,  when 
he  said  "No ;  he  is  sick/'  and  in  answer  to  a  further  question 
in  this  behalf,  that  he  (the  prisoner)  had  not  taken   out  a 
witness  summons  for   Nagindus.     The  Magistrate  further 
states  that  the  prisoner  did  not  ask  him  to  remand  the  case 
for  the  attendance  of  Nagindds,  nor  did  he  tell  him  (the 
Magistrate)  that  he  had  retained  Nagindjis  for  his  defence 
or  that  he  wished  Nagindas  to  attend  in  his  professional 
capacity;  and  that  nothing  whatever  was  said  to  alter  his  (the 
Magistrate's)  impression  that  Nagindas  was  only  to  be  called 
as  a  witness  to  character;  that  the  prisoner  did  not, nor  did 
any  one  on  his  behalf,  inform  him  (the  Magistrate),  nor  did 
he  (the  Magistrate)  knew  that  the  prisoner  wished  to  call 
any  other  witness  or  witnesses  or  that  he  had  any   other 
witness  or  witnesses  in  attendance  other  than  those  called 
by  him  on  the  previous  day.     The  affidavit   of  Vsimanrav 
Balvant,  the  interpreter,    supports    the    statement  of  the 
Magistrate,  and  in  particular  that  on  the  20th  February  the 
accused  did  not  say  a  word  about  his  intention  that  Nagindas 
should  appear  for  him  as  his  vakeel  or  that  he  wished  to  call 
witnesses,  and  that  he  (the  deponent)   did  not  know  that  he 
had  taken  out  any  witnesses'  summons.     In  reply  the  prisoner 
makes  an  affidavit  stating  that  he  did  speak  in  Court  on  the 
20th  March  last  (a  mistake,  I  suppose,  for  February)  to  the 
effect  denied  in  paragraph  5  of  Mr.  Cooper's   affidavit,  and 
that  he  spoke  in  Gujarathi  and  did  not  understand  English. 
It  appears  to  me  quite  clear  that  the  prisoner  did  not  at  any 
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^^^'       rate  make  the  Magistrate  imderstand  thathe  either Iiad  engage 
Bbo.        ©d  or  wished  to  have  the  assistance  of  Mr.  Nagind^s  TulsidftB 
Na'tha'lal  ^  ^®  capacity  of  vakO,  or  that  on  the  adjooined  hearing  he 
Pita  KBA&.  made  the  Magistrate  understand  (if  indeed  he  spoke  at  all  to 
that  effect)  that  he  had  witnesses  present  and  wished  to  have 
them  Examined.     On  the  first  daj  the  Magistrate  had  asked 
the  prisoner  if  he  had  any  more  witnesses  beyond  the  two 
already  examined  on  his  behalf,  to  which  the  prisoner  answer-^ 
ed  no.    The  case  was  remanded,  as  appears^  at  the  instance 
of  the  Magistrate  himself ,  for  the  examination,  as  a  witness^ 
of  Mr.  Nagindns,  and  as  the  prisoner  did  not  profess  to  have 
even  served  him  with  a  summons  and  as  Mr.  N^ind^s  waa 
not  in  attendance^  I  cannot  see  any  groond  whatever  on  which 
the  conduct  of  the  Magistrate  can  be  impeached.     The  pro* 
per  course,  no  doubt,  is  for  a  Magistrate  to  give  the  accused 
an  opportunity  of  producing  his  witnesses  and  evidence  by 
formally  calling  on   him  to  do  so.     This  opportunity  had 
been  given  on  the  first  day>  and  though  it  does  not  appear 
that  on  the  second  day  the  question  was  repeated,  I  cannot 
consider  that  under  the  circumstances  of  the  case  and  having 
regard  to  what  had  taken  place  on  the  first  day^  there  was 
any  omission  of  duty  on  the  part  of  the  Magistrate.    As^ 
therefore,  no  ground  of  any  illegality  or  irregularity  of  pro- 
cedure on  the  part  of  the  Magistrate  has  been  established> 
and  as  there  is  no  question  that  the  Magistrate  had  jurisdic-^ 
tion  to  deal  with  the  charge^  I  must  discharge  the  rule  and 
order  that  the  costs  of  showing  cause  against  it  be  paid  out 
of  the  deposit. 

It  is  possible,  no  doubt,  that  the  prisoner  may  have  been 
wholly  innocent  of  the  charge  of  which  he  has  been  convicted , 
and  there  is  a  certain  amount  of  improbability  that  he  should 
have  been  guilty  of  stealing  such  a  sum  as  Bs.  50,  if  he  be  a  man 
of  the  position  and  substantial  wealth  deposed  to  in  the  affida- 
vits filed  in  support  of  this  application.  But  his  only  remedy 
is  to  apply  in  the  proper  quarter  (if  so  advised)  for  a  remis- 
si  on  of  his  sentence.  I  do  not  fieel  that  it  is  within  my  pro- 
vince on  this  application  (and  having  regard  also  to  the  cir- 
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cumstance  that  I  did  not  hear  the  witnesses  who  were  exa-        IS73. 


mined)  to  do  more  than  intimate  my  opinion^  that  if  the  evi«         rsg. 
dence  now  placed  before  this  Conrt  had  been  before  the  Ma-   na'tha'la'l 
gistrate  and  believed  by  him,  he  might  not  improbably  hay,e   Pita'mbak. 
dismissed  the  charge;  but  on  the  evidence  before  him  I  can- 
not see  any  ground  for  considering  that  his  conclusion  was  an 
improper  one^  and  his  proceedings,  as   I  have  already  said^ 
were,  in  my  opinion,  regular  and  according  to  law.   I  should 
suggest  to  the  prisoner  that  he  should  furnish  the  Magistrate 
with  office  copies  of  the  affidavits  used  on  this  application^ 
and  request  him  to  consider  the  same  with  a  view  to  making 
any  representation  he  may  feol  justified  in  doing  to  the  local 
Government  as  to  the  remission  of  the  sentence. 

Attorneys  for  the  prisoner :  Chalk  and  Turner. 

For  the  Crown  :   0,  Peile^  Acting  Government  Solicitor, 


TO  the  same  effect  was  the  decision  of  Baylby,  J.,  in  the 
case  of  i2.  v.  Sakhdmm  Andtobd  and  Sitdram  Jaganndth, 
who  had  been  convicted  by  John  Connon,  Esquire,  Senior 
Magistrate  of  Bombay,  on  the  16th  of  October  1872,  of  the 
offence  of  criminal  breach  of  trust. 

Baylby,  J.,  in  giving  judgment  on  the  30th  of  November 
1872,  after  refering  to  Sec.  Ill  of  Act  XIII.  of  1856  and  the 
cases  of  The  Queen  v.  Ttie  Justices  of  Gheshire,  11  Add.  &  Ell. 
139 ;  The  Queeii  v.  Bolton,  1  Q.  B.  66 ;  Thompson  v.  Ingham, 
14  Q.  B.  710,  718  ;  Barbery.  The  Nottingham  and  Orantham 
Baihoay  Company y  33  L.  J.  C.  P.  194 ;  The  Queen  v.  Bay- 
m^n,  7  EU.  &  B.  672 ;  Reg,  v.  John  Connon,  6  Bom.  H.  C. 
Bep.  Cr.  Ca.  27 ;  and  an  unreported  case  of  The  Queen  v.  Jan 
Muhammad,  heard  by  Sausse,  C.J.,  and  Arkonld,  J.,  decided 
that  upon  a  writ  of  certiorari  he  had  no  jurisdiction  to  enter 
into  the  merits  of  the  case  or  to  consider  whether  or  not 
npon  the  evidence  the  Magistrate  had  come  to  a  correct 
conclusion  and  dismissed  the  rule  nisi  with  costs. 
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April  15.      •  [Oeiginal  Civil  Jurisdiction."! 

'       '  In  Admiralty, 

Babdot  and  another Plaintiffs. 

Thb  American  Ship  or  Vessel  "  Augusta"  Defendant. 

Jurisdiction — Admiralty —  Collision  —ForeignShips — Discr^ion —  Qttee^ 
tions — communis  juris — ConsuVs  consent — 3  dt  4  Vic,  c»  65— -24  Vic. 
c.  1026  <S-  27  Vic,  c,  24. 

The  Imperial  SUtutes  3  &  4  Vic.  C.  65,  24  Vic.  C.  10,  and  26  &  27 
Vic.  C.  24,  do  not  apply  to  the  Admiralty  or  Vice-Admiralty  juris- 
diction of  the  High  Court. 

On  that  point,  n«  Asia  (5  Bom.  H.  C.  Rep.  O.  C.  J.  64)  followed  ; 
The  PoHugcU  (5  Beng.  L.  Rep.  323,  330,  331)  disapproved. 

The  High  Court,  as  now  existing,  was  continued,  not  created,  by 
the  Letters  Patent  of  1865. 

The  High  Court  has  jurisdiction,  under  the  common  maritime  law, 
to  entertain  a  suit  in  respect  of  a  collision,  upon  the  high  seas,  be^ 
tween  two  foreign  vessels,  although  that  collision  may  not  have  occur- 
red in  British  or  Anglo-Indian  waters,  and  notwithstanding  the  op^ 
position  of  the  Consul  of  the  State  to  which  the  defendant  belongs. 

Whether  the  High  Court  has  a  discretion  to  decline  to  entertain 
such  a  suit — Qwjsre, 

Even  if  there  be  such  a  discretion,  the  Court  will  ordinarily  allow 
a  suit  of  that  nature  to  proceed. 

THE  pleadings  and  facts  sufficiently  appear  in  the  judg- 
ment of  the  Court,  upon  a  motion  made,  on  the  7th 
day  of  April  1873,  before  Westropp,  C.  J.,  Sarobnt  and 
Mblvill,  JJ.,  to  discharge  the  warrant  of  arrest  issued 
against  the  defendant  vessel,  the  "  Augusta.^ 


li 


Ansiey  and  Lang  in  support  of  the  motion  to  discharge 
the  warrant  of  arrest  of  the  Augusta. 

Marriott  and  Pigot,  for  the  plaintiffs,  opposed  the  motion 
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Ill 


In  the  course  of  the  argument  the  following  authorities 
were  mentioned : — 

The  Asia  (a)  ;  The  Portugal  (h)  ;  The  Christiana  (c)  ; 
The  Courtney  (d)  ;  The  Nina  (e)  ;  Wendt's  Maritime  Legis- 
lation 109;  The  Johann  Friederich  /^^'/Wheaton  110  w,  170, 
Pt.  II.,  S.  II.,  Chap.  XII ;  ISDalloz,  Droit  Maritime  pi.  522, 
2276,  2294,  2301,  2303,  2306,  2307,  2308 ;  Le  Louis  (g)  ; 
Bonfil8l74|l  Pritch.  Adm.  Dig.  283;  4  Phillimore  Inter- 
national Law  S.  815,  p.  581 ;  The  Zollverein  (h)  ;  The  Courier 
(i)  ;  The  Golubchick  (j)  ;  The  Ida  {k) ;  Cope  v.  Doherty  (I)  ; 
The  Two  Friends  (m)  ;  The  North  America  [n) ;  The  Bold 
Buccleugh  (o);  The  Mali  Ivo  (jp);  White  v.  Damon  (q)  ;1  Kent 
Com.  399  (p.  418  of  10th  edn.)  ;  Treaties  between  France 
and  America  of  1788  and  1853 ;  and  the  several  Statutes 
subsequently  mentioned  in  the  judgment  of  the  Court.  The 
Jerusalem  (r). 

Cur,  adv.  vuU. 

Wbstropp,  C.J. : — This  suit  has  been  brought,  at  the  Ad- 
miralty side  of  this  Court,  by  the  owner  and  the  master  of 
the  French  barque  "  Antares^^  (the  latter  suing  on  behalf  of 
himself  and  the  rest  of  her  crew)  against  the  American  ship 
''  Augusta"  (now  lying  in  Bombay  Harbour),  the  freight 
due  for  her  cargo,  and  her  owners.  The  cause  of  action 
alleged  by  the  plaint  is  a  collision  between  the  two  vessels^ 
on  the  11th  December  1872  at  •2-40  a  m.  in  Latitude  20** 
south  and  Longitude  32''  35'  west,  whereby  the  '^  Antares," 
her  cargo,  and  the  money,  clothes,  and  private  eflfects  of  her 
master  and  crew  were  sunk  and  totally  lost.  She  was  bound 
from  Callao  to  the  Havannah  with  a  cargo  of  guano.     The 

(a)  5  Bom.  H.  C.  Kep,  O,  C,  J.  64.         (6)  6  Beng.  L.  R.  323,  330,  331. 
(c)  2  Hagg.  Adm,  Rep.  183.  (d)  Edw.  Adm.  Rep,  289 

(e)  L,  R.  2.  P.  0.  38.  (f)  1  W.  Rob,  85.  (jSf)  2  Dods.  238 

(A)  Swabey  R,  99.  (t)  Lushington  541,  (j)  1  Wm.  Rob.  143 

(k)  Lushington  6.  (0  4  Kay  &  J.  367;  S.  C.  on  App.  2  DeGex 

&  Jo.  614.  (m)  1  C.  Rob.  271.        (n)  12  Moo.  P.  C.  C.  331. 

(o)  7  Moo.  P.  C,  C.  284.  (p)  L.  R.  2.  Adm.  &  Eoc.  356. 

ii)  *^  Vesey  35.        (r)  2  Gallison  198 ;  and  mentioned  in  The  Golubchick 

I  W.  Rob.  146, 153. 


1873. 
Bardot 

V, 

The 
Augusta. 
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1873. 


Baudot 

V. 

The 
Augusta. 


amount  of  damages  claimed  is  Rs.  93^600.  The  plaint  prayed 
an  arrest  of  the  *'  Augusta'*  and  her  freight  in  order  to 
answer  that  claim.  A  warrant  of  arrest  having,  pursuant  to 
the  prayer^  been  issued  and  executed  against  her^  counsel  on 
behalf  of  the  owners  of  the  "  Augusta'*  and  of  the  Vice-Con* 
sul  of  the  United  States  of  America  (to  whom  notice  of  the 
institution  of  the  suit  was  given  by  the  plaintiffs'  solicitors 
on  the  day  on  which  the  plaint  was  filed — the  1st  of  the 
current  month  of  April)  have  moved  before  Sir  Charles  Sar- 
gent^ Mr.  Justice  Melvill^  and  myself,  that  the  warrant  of  arm- 
rest be  discharged. 

That  motion  has  been  based  upon  three  grounds,  viz. :— 1st, 
that  the  collision  having  taken  place  on  the  high  seas,  and 
not  in  British  or  Anglo-Indian  waters,  and  the  vessels  both 
belonging  to  foreign  owners,  this  Court  has  not  jurisdiction  ; 
2nd,  that,  even  if  the  Court  have  jurisdiction,  its  exercise  is 
discretionary,  and,  under  the  circumstances  of  the  case,  the 
proper  course  will  be  to  decline  to  entertain  the  suit.  The 
third  objection  was  that  the  warrant  had  been  obtained  by 
fraud,  namely,  the  concealment  of  the  fact  that  the  "  Antares" 
was  a  French  ship.  That  objection  might,  we  think,  have 
been  well  spared.  Although  the  nationality  of  the  '^  Antares" 
was  neither  stated  in  the  title  nor  in  the  body  of  the  plaint^ 
the  names  of  the  owner  and  master,  as  appearing  in  the  title, 
are  manifestly  French,  it  being  there  also  mentioned  that  the 
owner  is  a  resident  of  Nantes,"  in  France.  And  the  6th  of 
our  Admiralty  Rules,  which  is,  I  believe,  a  transcript  of  one 
of  the  English  Admiralty  Rules,  and  is  the  only  rule  expressly 
relating  to  the  nationality  of  vessels  or  to  suits  against 
foreign  vessels,  requires  that  in  a  suit  of  necessaries  or  of 
wages  (suits  of  damage  are  not  mentioned)  the  national  cha- 
racter of  the  vessel  proceeded  against  shall  be  stated.  The 
national  character  of  the  vessel  proceeded  against  in  this 
case  is  mentioned  in  the  plaint,  and  enough  is  stated  as  to 
the  plaintiffs  to  lead  us  to  the  conclusion  that  there  was  not 
any  disingenuous  suppression  of  the  nationality  of  their  late 
vessel. 
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In  support  of  the  first  objection — tlie  alleged  absence  of        1^73. 
jurisdiction — it  has  been,  as  we  tliiuk,  correctly  argued  that      Bardot 
the  Imperial  Statutes  3  &  4  Vict.,  c.  65,  24  Vict,,  c.  10,  and        ^' 
26  &  27  Vict.,  c.  24,  do  not  apply  to  the  Admiralty  or  Vice-      Agusta. 
Admiralty  jurisdiction  of   this  Court.     If  we  have  jurisdic-  ^\  b(  V*  C  ^  O 
tion  to  entertain  this  suit,  it  must  be   sought  for  in  the         ^^ 
general  maritime  law  administered  by  Courts  of  Admiralty,   ^k  y*  ^' 
For  the  reasons  stat-ed  in  The  Asia  (a),  which  it  would  be  pro-    J^^*^^  *^   *^ 
lix  here  to  repeat  at  length,  the  two  first  named  Statutes     /'c^^**^*  "^ 
(3  &  4  Vict.,  c.  65,  and  24  Vict.,  c.  10)  are  inapplicable  to  the      W  >C   //  A^v 
Admiralty  Civil  Jurisdiction  of  this  Court,  which  is  the  same      Vti  o^ul^^ 
as  that  of  the  Supreme  Court.     Its  jurisdiction  was  that  of  /  w 

the  High  Court  of  Admiralty  in  England,  as  it  stood  on  the       2  0  .f*  C  m 
8th  of  December  1S23,  the  date  of  the  Letters  Patent  creat-        ^^  Ot^^u^.  * 
ing  the  Supreme  Court.     Section  53  of  those  Letters  Patent        •*!  3^»^'  *^' 
empowered  that  Court  to  take  cognizance  of  and  determine       C  *  57»  VrA^ 
all  causes,  civil  and  maritime,  &c.,  ''  the  cognizance  whereof       Catkin  ac^') 
doth   belong  to  the  jurisdiction   of   the  Admiralty,  as  the        L^tjtAl  * 
same  is  used  and  exercised  in  that  part  of  Great  Britain         V,^ 
called  England."     The  jurisdiction  in  Vice-Admiralty  was     I 
created  by  commission  from  the  High  Court  of  Admiralty  \  W4* 

in  England,  dated  the  21st  August  1843,  nominating  Sir       t    \  *   \       ' 
Henry  Roper,  then  Chief  Justice  of  the  Supreme  Court  at  ^^    /  ^  W 

Bombay,  ''and  the  Chief  Justice  of  the  said  Court  for  the       *t  *^  •  5/» 
time  being,  or  the  person  executing  the  duties  of  such  oflSce,       \J ^  A  ^  %  vm.A* 
to  be  our  Commissary  in  the  Vice- Admiralty  Court  of  the         /  ^ 

Island  of  Bombay  and  territories  thereunto  belonging,"  and 
authorizing  such  Commissary  "  to  take  cognizance  of  and  pro- 
ceed in  all  causes  civil  and  maritime,  and  in  complaints,  con- 
tracts, offences  or  suspected  offences,  crimes,  pleas,  debts,  ex- 
changes, policies  of  assurance,  accounts,  charterparties,  agree- 
ments, bills  of  lading  of  ships,  and  all  matters  and  contracts 
which  in  any  manner  whatsoever  relate  to  freight  due  for 
ships  hired  and  let  out,  transport  money,  or  maritime  usury, 
otherwise  bottomry,  or  which  do  anyways  concern  suits,  trea-- 

(a)  5  Bom.  a  C.  Rep.  0.  C.  J  64 ,  66  68. 
15  H  C. 
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passps,  injnrieSj  extortions,   demands   and  affairs   civil  and 
maritime  whatsoever,  between  merchants,  or  between  owners 
and  proprietors  of  ships  or  other  vessels,  and  merchants  or 
other  persons  whomsoever,  with  such  owners  and  proprietors 
of  ships  and  all  other  vessels  whatsoever  used  or  employed,  or 
between  any  other  persons  howsoever  had,  made,  begun,  or 
contracted  for  any  matter,   cause,  thing,   business,  or  injury 
whatsoever  done  or  to  be  done   as  well  in,  upon,   or  by  the 
sea,  or  public  streams,  fresh  waters,  ports,  rivers,  creeks,  and 
places  overflowed  whatsoever,  within  the  ebbing  and  flowing 
of  the  sea,  or  high  water  mark,  or  upon  any  of  the  shores  or 
banks  adjoining  to  them  or  either  of   them,  together  with  all 
and  singular  their  incidents,  &c.,  &c.,  and  such  causes,  com- 
plaints, &c.,  and  other  the  premises  above  said,  or  any  of  them, 
howsoever  the  same  may  happen  to  arise,  be  contracted,  had 
or   done,  to  hear  and   determine  according  to  the  civil  and 
maritime  laws  and  customs  of  our  High  Court  of  Admiralty 
of  England,  in  our  said  Island  of  Bombay  and  territories 
thereunto  belonging  whatsoever  -/^    (here  follow  many  other 
provisions  not  material  in  the  present  case)  "  and  to  promulgo 
and  interpose  all  manner  of  sentences  and   decrees  and   to 
put  the  same  in  execution  with  cognizance  and  jurisdiction 
of  whatsoever  other  causes  civil  and  maritime  which  relate  to 
the  sea,  or  which  any  manner  of  ways  respect  or  concern  the 
sea  or  passages  over  the  same,  or  naval  or  maritime  voyages, 
performed   or  to  be  performed,  or  the  maritime  jurisdiction 
above  said,  with  power  also  to  proceed  in  the  same  according 
to  the  civil  and  maritime  laws  and  customs   of  our  aforesaid 
Court   anciently   used,  as  well  those  of  mere  office  mixed,  or 
promoted,  as  at  the  instance  of  any  party,  as  the  case  shall 
require  and  seem  convenient/* 


The  Letters  Patent  of  the  26th  June  1 862  ordained  that  the 
High  Court  at  Bombay  "  shall  have  and  exercise  all  such 
civil  and  maritime  jurisdiction  as  may  now  be  exercised  by 
the  said  Supreme  Court  as  a  Court  of  Admiralty,  or  by  any 
Judge  of  the  said  Court  as  Commissary  to  the  Vice-Admiralty 


BOMBAY    HIGH   COURT   REPORTS. 


115 


Court,  and  also  such  jurisdiction  for  tlio  trial  and  adjudication 
of  prize  causes  and  other  maritime  questions,  arising  in  India, . 
as  is  now  vested  in  any  Commissioner  or  Commissioner 
appointed  by  Us  or  Our  Predecessors,"  under  Stat.  39  &  40 
Geo.  III.,  c.  79,  s.  25.  The  Letters  Patent  of  the  28th  Decem- 
ber 1865  ordained  that  the  High  Court  at  Bombay  "  shall  have 
and  exercise  all  such  civil  and  maritime  jurisdiction  as  may 
now  be  exercised  by  the  said  High  Court  as  a  Court  of 
Admiralty,  or  of  Vice- Adminilty,  and  also  such  jurisdiction  for 
the  trial  and  adjudication  of  prize  causes  and  other  maritime 
questions,  arising  in  India,  as  may  now  be  exercised  by  the 
said  High  Court.*^ 

The  Statute  3  &  4  Vict.,  c.  65,  passed  in  1840,  "  to  im- 
prove the  practice  and  extend  the  jurisdiction  of  the  High 
Court  of  Admiralty  in  Enghuid/'  by  its  4th  section  gave, 
to  that  Court,  '^  jurisdiction  to  decide  all  questions  as  to 
the  title  to  or  ownership  of  any  ship  or  vessel,  or  the  pro- 
ceeds thereof  remaining  in  the  Registry,  arising  in  any 
cause  of  possession,  salvage,  damage,  wages,  or  bottomry," 
and,  by  its  6th  section,  '^  jurisdiction  to  decide  all  claims 
and  demands  whatsoever  in  the  nature  of  salvage  for  ser 
vices  rendered  to,  or  damage  received  by,  any  ship  or  sea- 
going vessel,  or  in  the  nature  of  towage,  or  for  necessaries 
supplied  to  any  foreign  ship  or  sea-going  vessel,  and  to  en- 
force the  payment  thereof,  whether  such  ship  or  vessel  may 
have  been  within  the  body  of  a  county,  or  upon  the  high 
seas,  at  the  time  when  the  services  were  rendered  or  damage 
received,  or  necessaries  'furnished,  in  respect  of  which  such 
claim  is  made." 

In  The  Australia  (b),  which  was  an  appeal  in  a  cause  of 
possession  from  the  Vice-Admiralty  Court  at  Hongkong 
heard  in  1859,  Dr.  Lushington,  in  delivering  the  judgment 
of  the  Privy  Council,  said  :  "  I  ought  to  have  said  one  word 
with  respect  to  the  jurisdiction  in  cases  of  this  kind.  Their 
Lordships  have  decided  this  case  upon  its  merits,  because 

ih)  Swabey  R.  480,  488. 
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1873.       it  appeared  to  them  that  it  would  be  more  satisfactory  on 
Baedot'     the  whole  so  to  do,  but  the  state  of  the  law  must  be  taken 
Thb        to   be  this.     A  Vico-Admiralty   Court  has  no  more  than 
the  ordinary  Admiralty  jurisdiction.     That  jurisdiction  is 
the  jurisdiction  which  was  possessed  by  Courts  of  Admiralty 
antecedent  to  the  passing  of  the  Statute  (3   &   4   Vict.,   c. 
65)  which  enlarged  it.     What  is  the  nature  of  that  jurisdic- 
tion in  a  cause  of  this  description  will  bo  seen  from  the 
judgments  of    Lord    Stowell    upon    that    subject,    which 
are  collected     in    Mr.   Pritchard's  Digest.     It  would  be  a 
dangerous    thing,  after  the  hearing  of  this  cause,  to  resort 
to  a  Vice- Admiralty  Court  for  the  purpose  of  trying  the 
title  to  a  ship  in  a  case  of  this  description.^'     And  in  The 
Rajah  of  Cochin  (c),lie  said  in  the  same  year:   ''Jam  of 
opinion  that  by   Statute,  and  for  other  reasons,  the  Vice- 
Admiralty    Courts   in    our  colonies,  properly    constituted, 
exercise  the  same  jurisdiction  as  this  Court,  with  one  ex- 
ception, and  that  is,  where  particular  powers  are  conferred 
upon  this  Court  by  name,  and  not  upon  the   Vice- Admiralty 
Courts ;  and  there  are  instances  to  that  effect.''   The  Statute 
3  &  4  Vict.,  c.   65,  is  such  an  instance.     It  is  proper  here 
to   observe   that   the   Commission   of     Vice-Admiralty   for 
Bombay,  though  bearing  date  in  the  year  1 843,  and,  therefore, 
subsequent  to  the  passing  of  the  Statute  3  &  4  Vict.,  c.  65, 
in  1840,  contains  no  reference   to  the  statutory   powers   of 
the   High   Court  of  Admiralty  in  England,  but  speaks  only 
of   "  the   civil   and   maritime  laws   and   customs   anciently 
used,"  and  it  is  also  important  to  note  that  the   Vice- Admi- 
ralty Commission  for  Hongkong,  with   reference  to  which 
Dr.  Lushington's  above  quoted  remark  in  The  Australia  was 
made,  must  also  have  been  issued  subsequently  to  the  passing 
of  the  Statute  3  &  4  Vict.,  c.  65,  in   1840,  inasmuch  as   the 
Treaty  of  Nankin  whereby  Her  Majesty  acquired  the  island 
of  Hongkong  was  signed  on  the  30th  August  1842,  and  it 
was  not  regularly  constituted  a  British  colony  until  the  26th 

(c)  Swabey  R.  473,  475. 
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Juno  1843.  The  Vice- Admiralty  Commission  for  Bombay 
seems  to  be  in  the  usual  form,  of  which  Sir  Christopher 
Robinson,  in  an  opinion  given  by  him  in  1821  (d),  says: 
'*  The  commission  of  the  Judges  of  the  Vice- Admiralty 
Courts  agrees  in  substance  with  that  of  the  High  Court  of 
Admiralty,  and  is  an  instrument  of  ancient  date^  and  com- 
prehends many  subjects,  which  have  been  formeriy  under 
jurisdiction,  but  have  been  withdrawn,  or  restrained,  by 
usage  or  the  authority  of  superior  courts.  The  commission 
s^ill  retains  its  ancient  form,  and  is  acted  upon  under  those 
limitations  in  the  High  Court  of  Admiralty,  according  to  the 
principles  which  have  been  applied  to  it,  and  are  as  well 
known  as  any  other  general  principles  on  which  it  proceeds ; 
and  I  think  the  same  restrictions  ought  to  be  applied  to  the 
exercise  of  that  jurisdiction  in  the  Vice- Admiralty  Courts, 
except  on  points  an  which  special  jurisdiction  may  have  been 
given  by  statute*"  and  he  accordingly  advised  that,  notwith- 
standing the  form  of  the  Commission,  the  Vice-Admiralty 
Court  at  the  Mauritius  had  not  then  "  a  jurisdiction  over  trans- 
actions of  policies  of  assurance,  charter  parties,  and  other  civil 
contracts,  which  have  been  withdrawn  from  the  general 
jurisdiction^'  of  the  Court  of  Admiralty  in  England.  As  to 
the  non-applicability  of  the  Statute  3  &  4  Vict.,  c.  65,  to 
the  Courts  of  Admiralty  in  British  India,  we  may  refer> 
without  here  repeating  them,  to  the  remarks  made  in  The 
Asia  (e),  upon  Murray  v.  Langford  (f),  decided  in  the 
Supreme  Court  at  Calcutta  in  1842-43. 

The  Merchant  Shipping  Act  (1854)  17  &  18  Vict., 
c.  104,  Sec.  527,  relates  to  injuries  done  in  any  part  of  the 
world  to  property  belonging  to  Her  Majesty  or  to  any  of  Her 
Majesty^ s  subjects,  by  any  foreign  ship,  and  empowers  Courts 
in  the  United  Kingdom  only  to  arrest  such  foreign  ship 
when  "  found  in  any  port  or  river  of  the  United  Eangdom, 
or  within  three  miles  of  the  coast  thereof."  That  section, 
therefore,  cannot  afEect  the  present  suit  brought  here  in 

(d)  Forsyth  Cas.  &  Opin.  94,  9o. 
(e)  6  Bom.  H.  0  Rep.  0,  C.  J.  68,  69.      (/)  Fulton  K.  96  130. 
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Bombay,  and  to  which  the  parties  are  French  and  American. 
As  to  this  enactment,  see  The  Griefswald  (g)  and  The 
Ticonderoga  (h). 

The  Statute  24s  Vict.,  c.  10  (passed  in  1861),  reciting  that 
'^it  is  expedient  to  extend  the  jurisdiction  and  improve 
the  practice  of  the  High  Court  of  Admiralty  in  England," 
enacts  by  its  7th  section  that  ''the  High  Court  of  Admiralty 
shall  have  jurisdiction  over  any  claim  for  damage  done  by 
any  ship. 


ff 


The  Statute  26  &  27  Vict.,  c.  24,  was  passed,  in  1863, 
''to  facilitate  the  appointment  of  Vice- Admirals  and  of 
officers  in  Vice- Admiralty  Courts  in  Her  Majesty ^s  posses- 
sions abroad,  and  to  confirm  the  past  proceedings,  to  extend 
the  jurisdiction,  and  to  amend  the  practice  of  those  Courts.*' 
Its  10th  section  declared  that  those  Courts  shall  have 
jurisdiction  in  respect  (amongst  other  matters)  of  "  claims 
for  damage  done  by  any  ship.*'  As  to  this  statute,  the 
remarks  of  the  late  and  deservedly  lamentedMr.  Justice  Nor- 
man made  as  Officiating  Chief  Justice  at  Calcutta  in  the  case 
of  The  Portugal  (i),  have  been  mentioned.  He  said : "  I  am  cer- 
tainly disposed  to  think  that  the  High  Court,  as  constituted 
by  the  Charter  of  1862,  had  not,  by  virtue  of  the  Admiralty 
Court  Act,  1861  {24?  Vict.  c.  10),  or  otherwise,  any  jurisdic- 
tion over  claims  for  disbursements  by  the  master.  But 
when  the  present  High  Court  was  constituted  by  the  Char- 
ter of  1865,  I  am  inclined  to  think  that  the  Vice- Admiralty 
Courts  Act,  1863  (26  &  27  Vict.  c.  24)  applied'  to  such 
Court  as  a  Vice-Admiralty  Court  established  after  the 
passing  of  that  Act  in  a  British  possession,  and  consequently 
that  I  have  jurisdiction  to  entertain  the  claim  of  the 
master  for  disbursements,  and  to  treat  the  same  as  a  mari- 
time lien.^'  In  the  concluding  portion  of  that  opinion,  viz., 
that  the  Charter  of  the  High  Court  of  1865  rendered  the 
Vice- Admiralty  Courts  Act  of  1863  applicable  to  the  High 


(g)  Swabey  R.  430.  (h)  Ibid.  215. 

(»)  6  Beng.  L.  R.  323,  330,  331. 
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Court,  we  arc  wholly  unable  to  concur.     In  the  first  place 
the  High  Court   was  not  a  court  "established  after  the 
passing  of  the    Vice- Admiralty    Courts  Act  1863/'     We 
shall  refer  to  the  Bombay  High  Court  Charters  of  1862 
and  1865  in  discussing  this  point.     They  are  in  this  respect 
similar  to  those  of  the  High  Court  at  Calcutta.     The  Char- 
ters of  1862  and  of  1865  were  granted  under  the  authority 
of  the  Statute  24  &  25  Vict.,  c.  104,  the  17th  section  of 
which  empowered  Her  Majesty,  at  any  time  within  three 
years  after  the  establishment  of  the  High  Court,  by  her 
Letters  Patent,  to  revoke  the  Letters  Patent  by  which  the 
Court  was  so  established,  in  whole  or  in  part,  ''and  to  grant 
and  make  such  other  powers  and  provisions  as  Her  Majesty 
might  think  fit,  and  as  might  have  been  granted  or  made 
by  such  first  Letters  Patent — ''  a  power  extended  by  Statute 
28  &  29  Vict.  c.  1 5  to  the  1st  January  1 866.     Her  Majesty  did 
revoke  the  Charter  of  1862  by  the  Charter  of  1865,  but  by 
the  2nd  section  of  the  latter  ordained  that,  "  notwithstand- 
ing" such    revocation,  the  High  Court  of    Judirtuace  at 
Bombay  ''  shall  be  and  continue  as  from  the  time  of  the  ori- 
ginal erection  and  establishment  thereof,  the  High  Court 
of  Judicature  at  Bombay  for  the    Presidency  of  Bombay 
aforesaid,  and  that  the  said  Court  shall  be  and  continue  a 
Court  of  Record,^'  &c.,  &c.     It  is  from  this  provision  quite 
clear  that  it  was  the  Court  of  1862  continued  with,  however, 
Buch  variations    in  its    constitution  as  were  made  by  the 
Charter  of  1865.     Moreover  it  was  a  Court  constituted  un- 
der a  Statute  (/),  enabling  Her  Majesty  to  declare  what  its 
jurisdiction  should  be  in  Admiralty   and  Vice-Admiralty, 
as  well  as  in  other  matters ;  and,  in  the  Charter  of  1 862,  Her 
Majesty  did  not  confer  upon  it  the  statutory   powers   given 
to  the  Court  of  Admiralty  in  England  by  the  Statute  3  &  4 
Vict,  or  the  Admiralty  Act  of    1861,   nor  did   she,   by   the 
Charter  of  1865,  make  any  allusion  to  those  Statutes,  or  to 
the  Vice- Admiralty  Courts  Act  of  1863,  but  merely  gave  to 
ihe  High  Court  of  1865  the  same  jurisdiction  in  Admiralty 

(j)  Stat  24  &   25  Vict.  Sec.  9. 
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and  Vice- Admiralty  as  the  High  Court  of  1862.  If,  then, 
the  argument  rested  there,  we  should  have  great  difficulty  in 
holding  that  the  Vice-Admiralty  Courts  Act  of  1863  had 
any  application  here.  The  argument,  however,  against  any 
such  application  is  rendered  quite  conclusive  by  the  language 
of  the  Vice- Admiralty  Courts  Act  of  1863  itself.  In  the  in- 
terpretation clause  (Sec.  2)  it  is  stated  that  the  term  "  Vice- 
Admiralty  Court*'  shall  mean  any  of  the  existing  Vice- 
Admiralty  Courts  enumerated  in  the  schedule  marked  A 
hereto  annexed,  or  any  Vice- Admiralty  Court  which  shall 
hereafter  be  established  in  any  British  Possession.**  The 
Vice-Admiralty  Courts  of  Calcutta,  Bombay,  and  Madras  are 
not  included  in  the  schedule.  And  the  term  "  British 
Possession'*  is,  in  the  interpretation  clause,  defined  as  "  any 
colony,  plantation,  settlement,  island  or  territory,  being  a 
part  of  Her  Majesty's  dominions,  hut  not  being  within  the 
limits  of  the.  United  Kingdom  of  Great  Britain  and  Ireland 
or  of  Her  Majesty's  Possessions  in  India" 

For  those  reasons,  we  must  hold  it  to  be  quite  clear  that 
the  Statutes  3  &  4  Vict.  c.  65  (184.0),  24  Vict.  c.  10 
(1861),  and  26  &  27  Vict,  c.  24  (1863),  do  not  increase  or 
in  any  wise  affect  our  jurisdiction  either  in  Admiralty  or 
Vice- Admiralty,  and  that  if  we  have  jurisdiction  to  entertain 
this  cause,  that  jurisdiction  must  be  sought  for  outside  those 
Statutes. 

We  must,  then,  endeavour  to  ascertain  whether  the  High 
Court  of  Admiralty  in  England  would,  before  the  passing  of 
the  Statute  3  &  4  Vict.  c.  65  and  the  subsequent  Statutes, 
have  taken  cognizance  of  a  suit  founded  upon  a  collision  be- 
tween two  foreign  vessels  upon  the  high  seas.  We  find  that 
it  has  done  so.  In  the  year  1839,  in  The  Johann  Friederich 
(k),  Dr.  Lushington  overruled  a  protest  against  the  jurisdic- 
tion of  the  Court  in  a  cause  of  collision,  which  protest  was 
rested  upon  the  ground  that  both  vessels  were  the  property 
of  foreign  owners,  and  the  collision  occurred  whilst  they 


(k)  1  Wm.  Rob,  35. 
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were  in  the  prosecution  of  their  respective  voyages  upon 
the  high  seas.  He  said  :  ''  Now  no  doubt  could  be  enter- 
tained of  this  Court's  jurisdiction,  if  the  vessel  that  has  been 
lost  had  been  the  property  of  British  subjects.  The  ques- 
tion, therefore,  arises ;  whether  a  foreigner  should  be  de- 
prived of  the  same  privilege  and  protection.  It  is,  I  ap- 
prehend, a  general  rule  that,  save  as  to  real  estate,  an  alien 
friend  is  entitled  to  sue  on  the  same  footing  as  a  British- 
born  subject,  and  if  the  foreigner  in  this  case  had  been  re- 
sident here,  and  the  cause  of  action  had  originated  infra 
corpus  comitatils,  no  objection  could  have  been  taken.  It 
•is  said,  however,  that  the  proceedings  in  this  Court  are 
in  rem,  a  mode  of  proceeding  peculiar  to  this  Court,  and  not 
the  usual  course  adopted  by  the  Courts  in  this  countiy  in 
the  first  instance.  But  admitting  this  to  be  true,  analogous 
cases  exist,  as  in  that  of  foreign  attachment,  in  which 
the  property  of  foreigners  may  be  attached  in  order  to 
compel  an  appearance,  or  to  secure  bail  to  the  action ;  and 
if  such  a  process  is  open  to  the  foreigner  in  that  case,  it  is 
difficult  to  understand  the  grounds  of  disputing  the  juris- 
diction of  this  Court  in  the  present  instance.  It  has  also 
been  said  in  the  course  of  the  argument,  that  this  Court  is 
not  desirous  of  exercising  its  jurisdiction  between  foreigners  ; 
and,  in  support  of  this  doctrine,  some  observations  of  Lord 
Stowell  in  cases  of  seamen's  wages  have  been  cited.  But 
it  appears  to  me  that  the  cases  cited  are  distinguishable  from 
the  present  for  the  following  reason  : — that  all  questions 
of  collision  are  questions  coYnm,uni8  juris,  but  in  cases  of 
mariners'  wages,  whoever  engages  voluntarily  to  serve  on 
board  a  foreign  ship,  necessarily  undertakes  to  be  bound  by 
the  law  of  the  country  to  which  such  ship  belongs,  and  the 
legality  of  his  claim  must  be  tried  by  such  law.  One  of  the 
most  important  distinctions,  therefore,  respecting  cases 
where  both  parties  are  foreigners,  is  whether  the  case  be 
communis  juris  or  not.     In  the  case  of  The  Two  Friends  (IJ^ 

(0    IC.  Rob.  271. 
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which  has  been  cited  in  argument^  Lord  Stowell  takes  the 
distinction  between  salvage  on  recapture  and  wages,  and 
the  distinction  he  takes  is  this,  ''  that  a  salvage  on  recapture 
{s  a  question  juris  gentium ;  so,  I  apprehend,  is  civil  salvage ; 
in  which  the  quantum  meridt  is  the  only  rule  that  exists  for 
the  guidance  of  the  Court's  discretion  in  apportioning  the 
remuneration.  But  in  cases  of  wages,  the  Court  is  called 
upon  to  take  notice  of  the  law  of  commerce,  and  the  question 
must  in  most  cases  be  decided  by  the  municipal  law  of  that 
country  in  which  the  seamen's  contract  is  made."  (m) 

We  have  not  overlooked  the  fact  that  Dr.  Lushington 
rested  his  decision  in  Hie  Johami  Friederich  on  three  grounds, 
viz. :  1st,  that  all  causes  of  collision  are  causes  communis 
juris ;  2ndly,  that  the  vessel,  at  the  time  of  her  arrest,  was 
within  the  Admiralty  jurisdiction ;  3rdly,  that  the  collision 
took  place  on  the  high  seas  close  upon  the  English  coast ; 
and  that  the  two  first  grounds  only  exist  in  the  present  case, 
the  collision  not  having  taken  place  either  near  the  coast  of 
India  or  of  England.  We,  however,  think  the  two  first 
grounds  sufficient,  and  that  the  decision  would  have  been 
the  same  in  The  Johann  Friederich,  even  if  the  third  ground 
had  not  existed  in  that  case.  It  may  be  observed  too  that 
Trinidad,  near  which,  upon  the  high  seas,  the  collision,  the 
subject  of  this  suit,  did  take  place,  is  a  British  colony — a  fact 
perhapes  not  of  much  importance. 

In  April  1857  a  collision  took  place  in  the  Irish  Channel 
on  the  high  seas  between  Tuskar  and  Bardsey  of  two 
American  ships,  the  '^  Tuscarora  '^  and  the  ^'Andrew  Foster," 
shortly  after  which  the  latter  foundered  and  was  lost  with 
her  cargo.    Certain  of  the  owners  or  consignees  of  cargo  (of 


(m)  In  The  Benares  (7  Notes  of  Gas.  Supp.  lii ;)  decided  in  1850,  Dr. 
Lashington  further  illustrates  the  distinction  between  a  cause  of  damage 
and  a  cause  of  wages  or  of  bottomry,  or  any  other  arising  purely  ex  cou' 
troctor. 
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whom  some  would  appear  to  have  been  British  and   some 
American)  on  board  the  '^Andrew  Foster"  had  obtained  judg- 
ment in   the   Court  of  Admiralty  in  England  (affirmed,  on 
appeal,  by  the   Judicial  Committee   of  the  Privy  Council) 
whereby  the  owners  of  the  "Tuscarora/'  who  were  Americans^ 
were  condemned  in  the  damages  consequent  on  the  collision 
and  in  costs.     The  ^T^uscarora*'  had  been  arrested  by  process 
of  the  Court  of  Admiralty  and  was  liable  to  be  sold.     Similar 
actions  had  been  commenced  in  respect  of  the   collision  by 
the  remaining  owners  of  cargo  onboard  the  "Andrew  Foster" 
and  by  other  persons  as  part   owners   of  her.     Under  these 
circumstances  the  bill  in    Cope  v.  Boherty  (n)  was  filed   in 
Chancery  by  the  owners  of  the  *'Tuscarora"  who  did  not  there- 
by deny  their  liability  to  be  sued  in  England  by  the  owners  of 
the  ''Andrew  Foster"  and  her  cargo,  but  only  endeavoured  to 
limit  that  liability  by  seeking  for  the  application  of  Sees.  504 
and  514  of  the  Merchant  Shipping  Act  of  1854  (17  &  J8 
Vict.,  c.   104,  Pt.  IX.)  to  their  case.     But  it  was  held  by 
V.  C.  Wood  to  be  inapplicable  to  a  case  of  collision  on  the 
high  seas  between  two  foreign  ships  ;  and  ho  refused  to  take 
judicial  cognizance  that  the  law  of  America  is,  in   respect  of 
limitation   of   liability   in   such   cases,   the  same  as  in  those 
sections  of  the  British  Merchant  Shipping  Act,   but   was   of 
opinion   that  if  that   identity  were  averred  and  proved,  the 
Court  could  administer  the  American  law  between  Americans. 
That  decision   was  affirmed,   on  appeal,  by  Lords  Justices 
KnJght-Bruce  and  Turner  {o). 

The  following  cases  have  not  been  overlooked  by  us : — 

The    Carl   Johan  (p)  between    a  British  and  a   Swedish 

• 

vessel ;  The  General  Iron  Screw  Company  v.  Schurmanns 
(q)  between  a  British  and  a  Dutch  ship  ;  The  Wild  Ranger  (r) 
between  a  British  and  an  American  ship ;  7/ie  Zo  liver ein  (s) 
between  a  British  and  a  Prussian  vessel ;  The   Oriefawald  (t) 

(n)    4  Kay  &  J.  367.        (o)    2  DeGez.  &  Jo.  614. 
(p)  Cited  in  1  Hagg.  Adm.  R.  113.         '{q)  1  Johns.  &  Hem.  180. 
(r)  9  Jur.  N.  S.  134  («)  Swabey  R.  96  (t)  Ibid.  430 
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between  a  British  and  a  Prussian  vessel ;  and  The  Avialia  (u) 
between  a  British  and  a  Belgian  ship  ;  but,  as  they  relate 
mainly  to  the  question  of  limited  liability,  rather  than  to  the 
question  of  jurisdiction^  it  is  unnecessary  to  refer  to  them 
at  length.  The  last  mentioned  of  those  cases  was  decided 
upon  the  recent  Statute  25  &  26  Vict.,  c.  63,  s.  54,  whereby 
the  law  of  limited  liability,  in  cases  of  collision,  has  been  put 
on  a  new  footing,  the  propriety  of  which  has  been  questioned* 
See  De  Wendt*s  Maritime  Legislation  p.  109. 

The  North  American  (v)  was  a  case  of  collision  between  a 
Spanish  barque  and  an  American  ship.  It  is  reported  ou 
appeal  to  the  Privy  Council  from  the  Court  of  Admiralty  in 
England  in  1858.  The  Lords  of  the  Judicial  Committee 
who  took  part  in  that  case,  were  Lord  Kingsdown,  Sir 
Edward  Ryan,  and  Sir  John  T.  Coleridge.  The  collision 
occurred  in  St.  George's  Channel.  There  was  not  any 
attempt  made  in  that  case  to  rest  the  jurisdiction  on  Statute 
Law.  Nor  was  there  any  attempt  to  deny  the  jurisdiction. 
The  law  applied  to  the  case  was  the  maritime  law  common  to 
all  nations,  as  in  The  Dumfries  (w)  a  collision  between  a 
Danish  schooner  and  a  British  barque ;  and  in  The  Saoconia 
{x)  a  collision  between  a  Hamburgh  and  a  British  vessel. 
With  respect  to  the  case  of  The  North  American,  it  is  im- 
portant to  remember  that  it  occurred  in  1858,  ie.,  previously 
to  the  passing  of  the  Admiralty  Courts  Act  of  1861,  and 
that,  until  that  Act  was  passed,  we  have  not  met  with  b^j 
case  in  which  the  jurisdiction  to  entertain  suits  as  to  colli- 
sions between  foreign  vessels  was  rested,  by  the  Court,  or  in 
the  arguments  of  counsel,  upon  Statute  Law. 

Ths  Diana  {y),  which  occurred  in  1862,  was  a  case  of 
collision  between  two  British  vessels  in  foreign  inland 
waters.  The  jurisdiction  was  rested  on  the  Admiralty 
Courts  Act  of  1861  (24  Vict.  c.  10). 

(tt)  1  Moo.  P.  C.  C.  N.  S.  471.        (v)  12  Moo.  P.  C.  C.  331, 
fw)  Swabey  R.  63.  (x)  15  Moo.  P.  C  0.  262. 

(y)  Lushington  Rep.  539. 
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The  Courier  {z)  was  a  case  of  collision  in  1862,  the  owners         '873. 
of  both  vessels  being  foreigners.     The  collision  happened  in       Bak  lot 
the  port  of  Rio   Grande.     Dr.  Lushington  is   reported   as        the 
saying  :  "  It  is  immaterial  that  the  owners  of  both  ships   are      Augusta. 
foreigners  :    the   Court  has  jurisdiction/'     He  is  not  in  the 
text  represented  as  relying  on  the  Admiralty   Courts  Act 
of   1861,  but  the  head  note  of  the  case  grounds  the  decision 
on  the  7th  section  of  that  Act. 

The  Ida  {a),  much  relied  upon  for  the  defendants,  was  a 
case  in  which  the  Admiralty  Court,  in  the  year  1860,  declined 
to  entertain  a  suit  brought  by  the  foreign  owners  of  cargo 
lately  laden  on  board  the  English  barque  '^Barbara  Innes" 
against  the  schooner^  ''Ida,''  and  her  owners,  and  is  not  in 
point  in  the  present  case.  It  was  not  a  case  of  collision 
proper,  but  of  a  personal  tort  committed  by  the  master  of 
the  Danish  schooner,  whereby  a  portion  of  the  cargo, 
which  had  been  placed  in  a  boat  alongside  the  English 
barque,  was  lost  at  Ibraila  in  the  river  Danube,  at  a  distance 
of  about  99  miles  from  its  mouth.  Both  the  tort  itself  and 
the  locality  in  which  it  was  committed  deprive  the  case  of 
The  Ida  of  any  bearing  upon  a  case  of  collision  between  two 
vessels  upon  the  high  seas. 

The  Mali  Ivo  (6)  was  a  case  of  collision  which  occurred 
in  the  Bosphorus,  on  the  12th  December  1866,  between  a 
Norwegian  brig  and  an  Austrian  brig.  The  former  sued 
the  latter  in  the  English  Court  of  Admiralty  in  1866,  and  in 
1869  obtained  a  decree.  Sir  R.  Phillimore,  in  giving  judg- 
ment, said  : ''  It  has  been  said  by  the  counsel  for  the  defendant, 
that  this  Court  would  not  be  anxious  to  entertain  such  a  suit, 
but  it  has  not  been  said,  and  could  not  with  propriety  have 
been  said,  that  the  Court  had  not  jurisdiction  over  the 
aubject.     It  is  well  known  that  the  jurisdiction  of  the  High 

(z)  Luahington  Hep.  541. 

(a)  Ibid  6. 

(6)  L.  K.  2  Adm.  &  Eccl  356. 
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Court  of  Admiralty  extends  to  all  cases  of  collision  happen- 
ing upon  the  seas,  that  is  within  the  ebb  and  flow  of  the 
tide/'  So  far  as  we  can  perceiire^  the  learned  Judge  was 
there  speaking  of  the  ancient  law  of  the  Admiralty  and  not 
of  the  Admiralty  Court  Act  of  1861  ;  and  in  the  4th  Volume 
of  his  work  on  International  Law,  p.  581,  plac.  DCCCXV., 
written  apparently  before  the  passing  of  the  Admiralty 
Court  Act  of  1861,  or  the  more  recent  Statute  26  & 
27  Vict.,  c.  24  (1863),  he  treats  the  Court  of  Admiralty 
as  having  jurisdiction  to  entertain  a  suit  in  respect 
of  collision  between  two  foreign  vessels.  He  says :  "  In 
all  cases  of  collision  upon  the  high  sea,  or  in  foreign 
waters,  between  a  foreign  and  English  vessel,  or  between  two 
foreign  vesseU^  the  wrongdoer,  whether  he  be  a  foreigner  or 
English  subject,  is  ascertained  by  a  reference  to  the  old 
rule  of  the  sea,  founded  on  the  principle  of  general  maritime 
law,  and  not  to  the  rule  prescribed  by  the  English  statute. 
Cases  of  collision^  like  cases  of  salvage,  are  considered  as 
belonging  to  the  jus  gentium  J^ 

In  The  Halley  {c)  Lord  Justice  Selwyn,  in  giving  the 
judgment  of  the  Privy  Council  in  a  suit  promoted  by  a 
Norwegian  against  a  British  vessel  in  respect  of  a  collision 
in  1867  ofE  Flushing  Roads,  says :  "  The  right  of  all  persons^ 
whether  British  subjects  or  aliens,  to  sue  in  the  English 
Courts  for  damages  in  respect  of  torts  committed  in  foreign 
countries,  has  long  since  been  established ;  and  as  is  observed 
in  the  note  to  Mostyn  v.  Fahrigas  in  Smith's  Leading  Cases,. 
Vol.  I.,  p.  656,  there  seems  to  be  no  reason  why  aliens  should 
not  sue  in  England  for  personal  injuries  done  to  them  by  other 
aliens  abroad,  when  such  injuries  are  actionable  both  by  the 
law  of  England  and  also  by  that  of  the  country  where  they  are 
comniitted,  and  the  impression  which  had  prevailed  to  the 
contrary  seems  to  be  erroneous."  A  fortiori  should  they 
be  at  liberty  so  to  bring  civil  suits  against  each  other  for 
injuries  committed  upon  the  high  seas. 


(c)  L.  R  2  P.  0. 19a,  202. 
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It  is  well  settled  in  the  Admiralty  Courts,  both  of  England 
and  America,  that  the  jurisdiction  to  entertain  a  suit  be- 
tween foreigners  does  not  depend  on  the  assent  of  tho 
Consul  or  minister  of  either  nation^  although  in  certain  suits 
more  especially  suits  for  wages  or  otherwise  upon  contracts, 
the  assent  or  dissent  of  the  consul  or  minister  may  influence 
the  Court  on  the  question  whether  or  not  it  will  exercise 
the  discretion^  which  in  such  suits  is  vested  in  it^  as  to 
entertaining  the  suit  or  not. 

In  Ths  Nina  (d),  which  was  a  suit,  by  a  British  seaman 
employed  on  board  a  foreign  ship,  for  wages,  it  was  admit- 
ted by  the  Privy  Council  that  the  Consul  of  the  nation  to 
which  the  foreign  vessel  belonged  was  entitled  to  notice  of 
the  suit,  and  Lord  RomiUy.  in  giving  judgment  on  behalf 
of  their  Lordships,  further  said:  "With  respect  to  tho 
third  question,  their  Lordships  are  of  opinion  that  the 
protest  of  the  Foreign  Consul  does  not  'ipso  facto* 
operate  as  a  bar  to  the  prosecution  of  the  suit.  Tho 
Foreign  Consul  has  not  the  power  to  put  a  veto  on  the 
exercise  of  its  jurisdiction  by  the  Court  of  Admiralty.  It  is 
well  obsei'ved  by  Dr.  Lushington,  in  the  case  of  The  Golubchick 
(e),  that  the  jurisdiction  of  the  Court  of  Admiralty  cannot 
depend  upon  the  will  of  a  Foreign  Consul ;';  that  as  he  can- 
not confer  the  jurisdiction,  so  he  cannot  take  it  away.  If  the 
Consul  protests,  but  advances  no  reasons,  the  suit  will  proceed. 
If  he  advances  reasons  for  staying  the  suit,  the  plaintiff 
must  be  at  liberty  to  dispute  the  facts  and  answer  the  reasons 
put  forward  by  the  Consul ;  and,  then,  the  Judge  of  the 
Court  of  Admiralty  is  to  exercise  his  discretion  and  determine 
whether,  having  regard  to  those  reasons,  with  the  answers 
thereto,  it  is  fit  and  proper  that  the  suit  should  proceed  or 
be  stayed.  By  discretion  is  meant,  to  use  the  words  of  Lord 
Eldon  in  White  v.  Damon  {f),  not  an  arbitrary,  capricious 
discretion,  but  one  that  is  regulated  upon  grounds  that  will 

(d)  L.  K.  2  P.  C.  47  and  S.  C.  in  L.  R.  2  Adm.  &  Eccl.  4i 
(0  IWm.  Rob.  143.  (/)  7  Ves.  35. 
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make  it  judicial.  That  the  exercise  of  this  jurisdiction  by  the 
Court  of  Admiralty  lies  in  the  discretion  of  the  Court  in  the 
sense  before  stated^  is  established  by  al  ong  line  of  authori- 
ties^ from  the  time  of  Lord  Stowell  down  to  the  present. 
They  are  all  one  way,  and  they  are,  in  the  opinion  of  their 
Lordships,  conclusive  on  this  subject.  And  their  Lordships 
concur  ^n  the  decision  of  the  late  learned  Judge  of  the 
Court  of  Admiralty  in  the  case  of  The  Octuvia,  that  this 
discretion  is  not  taken  away  by  the  10th  section  of  the 
Admiralty  Jurisdiction  Act,  already  referred  to.''  That,  in 
America,  neither  does  the  assent  of  the  Consul  or  minister 
confer,  nor  does  his  dissent  take  away,  jurisdiction,  will  be 
seen  in  the  American  author's  work  to  which  we  shall 
presently  refer  on  the  question  of  discretion. 

For  these  reasons,  we  have  not  any  doubt  that,  by  common 
maritime  law,  this  Court  has  jurisdiction  to  entertain  this 
suit. 

The  2nd  question  remains  for  consideration.  Assuming 
that  the  Court  has  jurisdiction,  is  the  exercise  of  it  discre- 
tionary, and,  if  so,  is  this  a  proper  case  for  its  exercise  ?  We 
must  commence  by  saying  that  we  have  not  discovered  any 
instance  of  collision  on  the  high  seas,  between  foreign 
vessels,  in  which  the  Admiralty  Courts  have  laid  it  down  that 
the  entertainment  of  a  suit  in  that  respect  is  discretionary. 
The  question  was  raised  in  The  Mali  Ivo  (g\  but  Sir  R. 
Phillimore  declined  to  pronounce  any  opinion  upon  it.  He 
admitted  that  in  suits  for  wages,  instituted  by  foreign 
seamen  against  foreign  masters,  the  Court  had  a  discretion 
to  entertain  or  refuse  them,  but  that  discretion,  he  said, 
''  is  certainly  distinguishable  in  principle  from  a  discretion 
to  be  exercised,  as  in  the  case  before  him,  for  the  purpose  of 
preventing  the  subject  of  one  foreign  nation  from  suing  the 
subject  of  another  foreign  nation  in  a  cause  of  damage  done 
to  the  vessel  of  the  former  upon  the  sea.''  He  then 
proceeded  thus :  *'  It  is  another  and  different  question 
whether,  if  there  be,  as  is  contended  in  this  case,  a  lis  alibi 

(g)  L.  R.  3  Adm.  and  EccL  366. 
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pendens,  the  Court  has  not  a  discretion,  or,  perhaps,  even  a 
duty,  to  refuse  the  exercise  of  its  jurisdiction,  upon  the  same 
subject  matter  between  thesameparties,unIessthatlitigation  be 
discontinued.  I  am  aware  that  it  has  been  decided  by  the 
Court  of  Common  Pleas,  in  the  case  of  a  foreigner  against 
whom  an  action  of  contract  was  pending  in  his  own  country, 
at  the  suit  of  the  plaintiff,  and  who  came  oyer  to  this  coun- 
try, and  was  sued  here  by  the  plaintiff  for  the  same  demand, 
that  the  pendency  of  the  action  in  the  foreign  country  was 
not  a  sufficient  ground  for  staying  proceedings  in  the  action 
here :  Car  v.  Mitchell  {h) :  and  I  have  considered  that  part  of 
the  case  of  The  Bold  Buccleu,gh[i)  which  refers  to  this  sub- 
ject- I  have  referred  also  tx>  the  cases  of  The  Griefswald  (j), 
yhe  Lanarkshire  (k)^  The  Bengal  (Q,  and  The  John  Jk  Mary 
{raj;  and  I  have  come  to  the  conclusion  that  it  would  be  my 
duty  either  to  suspend  proceedings  in  this  Court,  or  to  put 
the  parties  to  their  election  as  to  which  Court  they  would 
have  recourse  to,  if,  indeed,  the  evidence  before  me  estab- 
lished that  there  was  a  lis  alibi  pendens  before  a  tribunal 
which  could  afford  the  plaintiff  a  complete  remedy,  whether 
the  proceedings  were  technically  instituted  in  rem  or  in  per- 
sonam. I  am  also  of  opinion  that  the  Austrian  Consular 
Court  of  Constantinople  would  come  within  this  category  of 
a  competent  tribunal,  inasmuch  as,  by  the  well-known 
capitulations  by  treaty,  sufferance,  and  usage,  the  Austrian 
Empire,  like  other  Christian  States,  has  acquired  from  the 
Ottoman  Porte  an  exclusive  right  of  jurisdiction,  to  be 
exercised  over  its  own  subjects  in  suits  of  this  kind  within 
the  limits  of  the  Ottoman  territory/'  *  *  *  *'  As  a  matter  of 
fact,  however,  I  am  satisfied  that  there  is  no  suit  pending 
between  the  litigants  now  before  me  on  the  same  subject  as 
that  upon  which  I  am  now  called  to  adjudicate." 

In  the  present  case,  it  is  not  pretended  that  there  is  any 
lis  alibi  pendens  in  respect  of  the  collision,  the  subject  of 

this  suit. 

(h)  7  C  B.  N.  S.  65  (t)  7  Moo.  P.  C.  283. 

(f)  Swabey  430.  (kj  2  Spinks.  189. 

(I)  Swabey  4C8.  (m)  Ibid  471. 
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In  the  Law  of  Shipping  published  in  1869  at  Boston  in 
the  United  States  by  Dr,  Parsons,  Dane  Professor  of  Law 
in   Harvard   University,    after    referring    to    the    Englisb 
anthorities,  he  says   (Vol.  2,  p,  226)  :   "   In  this  country 
(the    United   States)   it    seems  to   be  settled,   after   some 
controversy,  that  our  Admiralty  Courts  have  fall  jurisdiction 
over  suits  between   foreigners,   if  the  subject  matter  of  the 
controversy   is   of  a    maritime  nature^     It  is,   however,  a 
question  of  discretion  in  every  case,  and  the  Court  will  not 
take  cognizance  of  the   cause,  if  justice  would  be  as   well 
done  by  remitting  the  parties  to  their  own  forum.     In  one 
of  the  most  elaborately  considered  cases  on  this  subject^ 
The  Jerusalem  (n),  jurisdiction  was  exercised  in^  the  case 
of  a    bottomry    bond,    although    the  contract    was     made 
between  subjects  of  the  Sublime  Porte,  and  it  did  not  appear 
that  it  was  intended   that  tie    vessel  should  come  to  the 
United  States.     Claims  for  salvage,  which  depend  for  their 
determination     upon  the  law  of  nations,   will  generally  be 
considered  by  our    courts.     It  is,    however,    in  cases    of 
seamen^s  wages   that  the  power  of  the    courts  is  most  fre- 
quently invoked,  and  it  is  well  settled   that  cognizance  of  a 
suit  will  be  taken  whenever  justice  demands  that  it  should 
be  done,  as  where  the  voyage  is  broken  up   at  a  port   of 
this  country,  or  the  seaman  is  compelled  to  desert  on  account 
of  cruel  treatment,  or  is  entitled  to  be  discharged  on  account 
of  a  deviation."     In  note    5,  226,    Dr.    Parsons   mentions 
the  case  of  One  Hundred  and  Ninety-four  Shawls  (o),  which 
was  a   suit  in  respect   of   salvage  of  English  goods  by   an 
English  ship,  in  which,  for  very  special  reasons,  an  American 
Court  of  Admiralty,   although  holding  that  it   had  jurisdic- 
tion, declined  to  entertain  the  suit,  and  he  mentions  (p.  228 
and  notes)  several    suits  for    wages  by    foreign    seamen 
against  foreign  captains,    in   which,  for  special  reasons,  the 
Admiralty  Courts  took  the   same    course,  but  he  does  not 
mention  any  case  of  collision  between  foreign  vessels  in 


(n)  2  Gallifl  on  198,  before  Mr.  Juetice  Story,     (o)  Abbott  Adm.  317. 
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'which  those  Courts  refused  to  entertain  th«  suit.  In 
speaKng  of  wages  suits  (p.  229)  he  admits  that  American 
Cburts  seem  to  **  go  somewhat  farther  than  the  English 
Courts  in  requiring  the  assent  of  the  minister  or  consul  of 
the  foreign  country  to  which  the  parties  belong  ;  and  some 
recognition  on  his  part  of  the  court  is  usually  required  ;'* 
but  he  adds  that  his  assent  is  not  indispensabVe  to  the  juris- 
diction. He  mentions  (p.  230)  Patch  v.  Marshall  (p)  where 
***  the  Kbellant,  an  American  citizen,  had  been  hired  in  Boston 
for  a  voyage  in  an  English  registered  vessel  with  an  English 
Tnaster,  from  Boston  to  St.  Jago  and  back  to  a  port  in  the 
United  States.  The  voyage  was  perf6rmed>  and  the  crew 
discharged  in  Boston.  An  action  was  commenced  in  a 
€dLnse  oi  personal  damage^  und  the  English  Consul  filed  a 
protest  to  the  jurisdiction  of  the  Court,  setting  forth  that 
the  vessel*  was  a  British  vessel'  and  the  Commander  a  British 
subject.  Also  that  'an  investigation  of  some  of  the  alleged 
causes  of  damage  must  call  in  question  official  acts  and 
conduct  of  a  British  functionary  in  regard  to  British  sub- 
jects, for  which  he  is  responsible  only  to  his  own  govern- 
ment.' Mr.  Justice  Curtis  overruled  the  protest  and,  on. 
the  merits,  made  a  decree  in.  favour  of  the  Ubellant.^' 
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Damage  by  collision  gives  to  the  owners  of  the  injured 
vessel  a  lien  on  the  other  vessel  it  she  be  in  fault :  The  Bold 
Buccleugh  (q).  A  maritime  lien,  as  Sir.  J. '  Jervis,  in  giving 
4he  judgment  in  that  case,  explains,  is  distinguished  from  a 
lien  at  common  law  by  not  requiring  possession.  He  says. 
*'  This  was  well  understood  in  the  Civil  Law,  by  which  there 
might  be  a  pledge  with  possession,  and  a  hypothecation  with- 
out possession,,  and  by  which  in  either  case  the  right  travelled 
with  the  thing  into  whosesoever  possession  it  came.  Having 
its  origin  in  this  rule  of  the  civil  law,  a  maritime  lien  is 
well  defined  by  Lord  Tenterden  to  mean  a  claims  or  privilege 
upon  a  thing  to  be  earned  into  effect  by  legal  process ;  and 


(?;,  Curtis  C.  C,  462,        (q)  7  Moo  P,  C.  267. 
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Mr.  Justice  Story  (1  Snnmer  78,]  explains  tbat  process  to  be  a 
"  proceeding  in  rent,  and  adds,  that  wherever  a  lien  or  claim 
is  given  npon  the  thing,  then  the  Admiralty  enforces  it  by  a 
proceeding  in  refm,  and,  indeed,  is  the  only  court  competent 
to  enforce  it.     A  maritime  lien  is  the  fonndation  of  the  pro* 
ceeding  in  rem,  a  process  to  make  perfect  a   right  mehoate 
from  the  moment  the  lien  attaches  ;  and  whilst  it  mnst  be 
admitted  that  where  snch  a  lien  exiists,  a  proceeding  in  rem 
may  be  had,  it  wiH  be  found  to  be  equally  tme,  that  in   all 
cases  where  a  proceeding  in  rem  is  the  proper  course,  there 
a  maritime  Ken  exists,  which  gives  a  privilege  or  claim  upos 
the  thing,  to  be  carried  into  effect  by  leg^I  process.    This 
claim  or  privilege  travels  with  the  thing,  into  whosesoever  pos- 
session it  may  come.''     And  it  would  seem  that  the  party, 
entitled  to  the  lien,  acts  prudently  in  eliforeing  it  as  soon  as 
may  be,  for  Sir  J.  Jervis  adds:  **  It  is  not  necessary  to   say 
that  the  Ken  is  indelible,  and  may  not  be  lost  by  negligence 
or  delay  where  the  rights  of  third  parties  may  be  compro- 
mised; but  where  reasonable  diligence  is  used,  and  the  pro- 
ceedings are  had  m  good  faith,  the    lien  may  be   enforced, 
into  whosesoever  possession  the  thiug  may  come. 


>j 


The  case  before  Mr.  Justice  Story,  above  referred  to,  waa 
The  Brig  Nestor  (r)  where  he  lays  it  down  as  unquestionable 
that  whenever  a  lien  is  given  by  maritime  law,  the  Admiralty 
Court  will  enforce  it  by  a  proceeding  in  vem^ 

In  The  Johann  Friederick  (s)  Dr.  Lushington  said  :  '*  But 
again ;  to  this  inconvenience  it  may  be  proper  to  set  off  the 
inconvenience  that  would  arise,  if  no  remedy  here  was  open 
to  the  injured  parties.  If  these  parties  must  wait  until  the 
vessel  that  has  done  the  injury  returned  to  its  own  country, 
their  remedy  might  be  altogether  lost,  for  she  might  never 
return  at  all ;  and  if  she  did  return,  there  is  no  part  of  the 
world  so  distant  to  which  they  might  not  be  sent  for  their 
redress.    In  the  case  of  a  British  vessel  proceeded  against 

(r)   1  Sumner  78. 
(«)  1  Wm,  Rob.  38, 
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by  a  foreigner,  (and  why  a  foreigner  should  have  a  prefer- 
ence as  against  British  vessels  I  do  not  see)  the  foreigner 
might  be  sent  to  Australia,  the  East  Indies,  to  Newfound- 
land, or  Canada^  and  in  case  the  vessel  was  a  foreign  vessel^ 
to  any  part  of  the  globe.  Prom  these  considerations  it  is 
perfectly  clear,  that  a  refusal  to  exercise  the  jurisdiction  of 
the  court  in  these  cases^  would  in  effect  amount  to  a  total 
denial  of  justice.** 

In  TTis  Ticonderoga  (()  Dr.  Lushington  observed  r  "  I  ara 
not  aware,where  there  has  been  any  proceedings  in  rem,  and 
the  vessd  so  proceeded  against  has  been  clearly  guilty  of 
damage^  that  any  attempt  has  been  made  in  this  Court  ta 
deprive  the  party  complaining  of  the  right  he  has,  hy  the 
maritime  law  of  the  world,  of  proceeding  against  the  pro- 
perty itself.**    And  in  The  Linda  Flor  {u)  he  said :  '*  In  the 
case  of  a  foreign  ship  doing  damage  and  proceeded  against 
in  a  foreign  country,  the  injured  party  has  no  means  of  ob- 
taining  redress  save  by  proceeding  against  the  ship  herself, 
which,  I  apprehend,  is  one  of  the  most  cogent  reasons  for 
all  our  proceedings  in  rem,^*    And  in  The  Oriefswald  (v) 
the  same  learned  Judge  says  :  ^'  In  cases  of  collision  it  has 
been  the  practice  of  this  country,  and,  so  far  as  I  know,  of 
the  European  States  and  of  the  United  States  of    America, 
to  allow  a  party  alleging  grievance  by  a  collision  to  proceed 
in  rem  against  the  ship  wherever  found ;  and  this  practice, 
it  is  manifest,  is  most  conducive  to  justice,  because  in  very 
many  cases  a  remedy  in  personam  would  be  impracticable. 
The  remedy  in  personam  may  also  exist,  and  we  know  that 
in  this  country  it  is  frequently  resorted  to  where  the  parties 
are  resident  in  England.** 

On  behalf  of  the  American  Consul  and  of  the  Augusta,  it 
has  been  said  that,  under  existing  arrangements  between 
France  and  the  United  States,  if  the  Consuls  have  not  power 
to  decide  such  a  dispute  as  the  present,  evidence  at  least 
may  be  taken  by  the  respective  Consuls  here  for  the  purpose 

0)  Swabey  B.  215, 217»  (t^  Ibid  dW,  (v)  Swabey  B.  425. 
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of  proceedings,  which  may  hereafter  be  had  in  either  of 
those  countries  with  respect  to  the  collision ;  and  Treaties  * 
of   1788  and  185a  between  France  and  the  United  States 

•  Note  : — The  passages  in  the  Convention,  signed  at  Versailles  on. 
the  14th  November  1788,  between  France  and  liie  United  States,, 
which  were  mentioned,  were : — 

**  Article  VI. — The  Consuls  and  Vice-Consuls"  (of  the  respective- 
countries)  "  respectively  shall  receive  the  declarations,  protests,  and' 
reports. of  all  captains  and  masters,  of  their  respective  nation^.  on« 
account  of  average  lt)sses  sustained  at  aea  ;  and  these  captains  and  maa^ 
ters  shall  lodge,  in  the  Chancery  of  the  said  Consuls  and  Vice-Consul6,. 
the  acts  which  they  may  have  madd  in  other  ports  on  account  of  the 
accidents  which  may  have  happened  to  them  on  their  voyage.  If  a 
subject  of  the  Moat  Chiastian  King  and  a  citizen  of  the  United 
States,  or  a  foreigner,  are  interested  in  the  said  cargo,  the  average 
shall  be  settled  by  the  tribunals  of  the  country,  and. not  by.  the  Consuls 
or  Vice-Consuls ;  but  when  only  the  subjects  or  citizens  of  their  own 
nation  shall  be  interested,  the  respective  Consuls  or  Vice-Consuls  shall 
appoint  skilful  persons  to  settle  the  damage  and  average." 

"Article  XIL — All  differences  and  suits  between  the  subjects  of  the- 
Most  Christian  King  in  the  United  States  or  between  the  citizens  of' 
the  United  States  within  the  dominions  of  the  Most  Christian  King,, 
and  particularly  all  disputes  relative  to  the-  wages  and  terms  of  en-^ 
gagement  of  the  crews  of  the  respective  vessels^  and  all  difierences  of 
whatever  nature  they  be,  which  may  arise  between  the  privates  of  the 
said  crews,  or  between  any  of  them  and  their  captains,  or  between  the. 
captains  of  different  vessels  of  their  nation,  shall  be  determined  by  the 
respective  Consuls  and  Vice-Consuls,  either  by  a  reference  to  arbitra-*^ 
tors,  or  by  a  summary  judgment,  and  without  costs.  No  officer  of  the 
country,  civil  or  military,  shall  interfere  therein,  or  take  any  part 
whatever  in  the  matter;  and  the  appeals  from  the  said  Consular  sear- 
tences  shall  be  carried  before  the  tribunals  of  France,  or  of  the  United- 
States,  to  whom  it  may  appertain  to  take  cognizance  thereof." 

"  Ai-ticle  XIII. — The  general  utility  of  commerce  having  caused  to  be 
established  within  the  dominions  of  the  Most  Christian  King,  particular 
tribunals  and  forms  for  expediting  the  decision  of  commercial'  affai)^, 
the  merchants  of  the  United  States  shall  enjoy  the  benefit  of  these 
establishments ;  and  the  Congress  of  the  United  States  will  provide, 
in  the  manner  most  conformable  to  its  laws,  for  the  establishment  of 
equivalent  advantages  in  favour  of  the  French  merchants,  for  the 
prompt  despatch  and  decision  of  affairs  of  the  same  nature." 
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Have  been  referred  to  on  both  points.  It  has  been  further 
said  that  the  Master  of  the  *'Augusta'^  has  furnished  to  the  Mas- 
ter of  the  '^Antares"  the  names  and  addresses  of  the  owners 
of  the  ^'Augusta/'  so  that  they  may  be  sued  in  America.  We 
find  nothing  whatever  in  the  Treaties  to  debar  the  "Antares'* 
from  proceeding  in  a  British  Court  of  Admiralty.      The  first 

''  Article  XVI. — The  present  Convention  shall  be  in  full  force 
inring  the  term  of  twelve  years,  to  "be  counted  from  the  day  of  the 
exchange  of  ratifications,  which  shall  be  given  in  proper  fohn,  and 
exchanged  on  both  sides  within  the  space  of  one  year,  or  sooner  if 
possible." — Traites  de  la  France  par  De  Clercq,  Vol  I.,  pp.  197,  200. 

The  passages  in  the  Contention,  concluded  between  France  and  thd 
United  States  on  the  23rd  February  1853,  which  were  mentioned, 
were : — 

"Article  VI. — ^The  Omsuls-General,  Consuls,  Vice-Consulsor  Consular 
Agents,  shall  have  the  right  of  taking  at  their  offices  or  bureaux,  at  the 
domicile  of  the  parties  concerned  or  on  board  ship,  the  declarations  of 
captain,  crews,  passengers,  merchants  or  citizens  of  their  country,  and 
of  executing  there  all  requisite  papers.  The  respective  Consuls-General, 
Consuls,  Vice-Consuls  or  Consular  Agents  shall  have  also  the  right  to 
receive  at  their  oflfices  or  bureaux,  conformably  to  the  laws  and  regu* 
kitions  of  their  country,  all  acts  of  agreement  executed  between  the 
citizens  of  their  own  coimtry,  and  the  citizens  and  inhabitants  of  the 
country  in  which  they  reside,  and  even  all  such  acts  between  the  latter ; 
provided  that  these  acts  relate  to  property  situated,  or  to  bu&ine&s  to 
be  transacted  in  the  territory  of  the  nation  to  which  the  Consul  or  the 
Agent  before  whom  they  are  executed  belong.  Copies  of  such  papers, 
duly  authenticated  by  the  Consuls-General,  Consuls,  Vice-Consuls,  or 
Consular  Agents,  and  sealed  with  the  official  seal  of  their  Consulate  or 
Consular  Agency,  shall  be  admitted  in  courts  of  justice  throughout  the 
United  States  and  France  in  like  manner  as  the  originals.^' 

"  Article  X. — The  respective  Consuls-General,  Vice-Consuls,  or  Con- 
sular Agents,  shall  receive  the  declarations,  protests,  and  reports  of  all 
captains  of  vessels  of  their  nation  in  reference  to  injuries  experienced  at 
sea ;  they  shall  examine  and  take  note  of  the  stowage  ;  and  when 
there  are  no  stipulations  to  the  contrary  between  the  owners,  freighters, 
or  insurers,  they  shall  be  charged  with  the  repairs.  If  any  inhabitant 
of  the  country  in  which  the  Consuls  reside,  or  citizens  of  a  third 
nation,  are  interested  in  the  matter,  and  the  parties  cannot  agree,  the 
oompetent  local  authority  shall  decide/' — Traiies  dela  France  par  De 
CUrcq,  Vol.  VI.,  pp.  292,  294. 
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Babdot  is  that  it  would  appear  to  have  expired  many  years  ago. 
rp^g        It  was,  as   shown    by  the  16th  article,   made  for  twelve 

Augusta,  years  only  from  the  exchange  of  ratifications,  which,  it  was 
stipulated,  should  take  place  within  a  year  from  the  time 
of  signature  of  the  treaty.  Even  if  this  treaty  were  still 
in  force,  it  would  not  affect  the  sustainability  of  the  present 
suit.  The  6th  article  would  rather  seem  to  apply  to  average 
losses  and  the  damage  connected  therewith  only.  The 
12th  article  applies  only  to  differences,  suits,  &c.,  arising 
in  France  or  in  the  United  States,  which  French  Consuls 
are  to  decide  between  Frenchmen,  and  American  Consuls 
between  Americans ;  but  that  article  does  not  appear  to 
make  any  provision  for  the  settlement  of  differences  be- 
tween a  Frenchman  on  one  side  and  an  American  on  the 
other.  The  13th  article  has  manifestly  no  bearing  on  a 
suit  in  any  country  other  than  France  or  the  United  States. 
The  6th  article  of  the  Treaty  of  1853  enables  French  ana 
American  Consuls  to  receive  declarations  made  by  captains, 
crews,  and  other  citizens  of  their  respective  countries,  and 
provides  that  copies  thereof  shall  be  admitted  in  Courts  of 
Justice  throughout  the  United  States  and  France  in  like 
manner  as  the  originals,  but  is  silent  as  to  the  extent  to 
which  the  latter  shall  be  admissible,  and  as  to  their  efficacy, 
if  admitted.  The  10th  article  of  the  same  treaty  autho- 
rizes American  and  French  Consuls,  respectively,  to  receive 
declarations,  protests,  and  reports  of  captains  of  vessels  of 
their  nation  in  reference  to  injuries  experienced  at  sea,  and, 
in  the  event  of  there  not  being  any  stipulation  to  the  con- 
trary, to  take  charge  of  the  repairs,  but  provides  that  if  any 
inhabitant  of  the  country  in  which  the  Consuls  reside,  or 
citizens  of  a  third  nation,  are  interested  in  the  matter,  and 
the  parties  cannot  agree,  the  competent  local  authority  shall 
decide.  That  article  does  not  purport  to  give  such  Consuls 
power  to  award  damages  for  collision  between  American 
and  French  ships,  or  enable  them  to  enforce  in  any  country 
other  than  France  or  America  their  decisions  as  to  repairs. 
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either  in  rem  or  in  personam ;  and  it  would  seem  very  ques- 
tionable whether  it  means  more  than  that^   in  the  absence 
of  any  stipulation  to  the  contrary,   an  American  Consul  may 
•interfere  as  to  repairs  in  disputes  between  Americans,  and 
a  French  Consul  may  do  so  between  Frenchmen.     It  makes 
no  express  provision  as  to  the  interference  of  either  French 
or   American  Consuls  in  a  dispute  as  to  repairs   between 
French  subjects  on  the  one  side  and  Americans  on  the  other, 
or  for  the  very  probable  case  of  a  difference  of  opinion  be- 
tween those  Consuls.     It  is  most  vaguely  penned  and  its 
scope  doubtful.     Assuming,  however,  that  the  French  and 
American  Consuls  here  might,   jointly  or    severally,  have 
taken  the  depositions  of  the  witnesses  of  the  collision  in  the 
present  instance,  and  that  those  depositions  or  copies  o^ 
them  might  have  been  used  in  a  suit  brought  in  France  or 
America  either  in  personam  or  in  rem,  we  do  not  see  any 
reason  in  such  on  authority  on  the  part  of  the  Consuls   for 
preventing  the  ''  An  tares  "  from  suing  in  a  British  Court   of 
Admiralty,  or  why  she  should  not  be  permitted  to  seize  the 
first  and  most  favourable  opportunity  of  enforcing  her  lieu 
for  damage  against  the  "Augusta,"  if  the  latter  were  in  fault. 
So  far  from  the  practicability  of  taking  evidence  here  for 
actions  to  be  brought  elsewhere  being  suflBcient  to  induce 
the   Court  to  exercise  its  option  if  it  have  any,  to  refuse 
to  entertain  this  suit  in  rein,  it  is  clear  that  even  the  actual 
pendency   elsewhere   of  a   suit,   against   the    owners  only, 
would  not  be  sufficient.     In  Thh  Bold  Bnccleucgh  (w)  the 
Privy  Council  held  that  the  pendency  of  a  suit  in  personam 
in  Scotland  was  no  bar  to  the  right  of  the  owners  of  the 
injured  vessel  to   proceed  in  rem  in  England.     How,  too, 
can  this  Court,  or  the  Master  of  the  "Antares,'*  tell  whether 
the  owners   of  the  "Augusta"  are  solvent.     Could  he  justify 
himself  to  his  owners  if,  while  endeavouring  to  ascertain 
how  that  may  be,  he  were  to  allow  the  substantial  security, 
the  vessel  alleged  to  be  in  fault,  to  elude  his  grasp  ?     Were 
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(w)  7  Moo.  P.  C.  a  267,  286. 
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be  to  do  so,  he  might  find  it  a  matter  of  extreme  diflScuIty 
and  expense,  if  not  an  impossibihty,  again  to  fasten  upon 
her  either  in  Prance  or  America. 

It  is  unnecessary  for  us  to  express,  and  we  refrain  from 
expressing,  any  opinion  on  the  question  whether  this  Court  has 
a  discretion  as  to  the  entertainment  of  a  suit,  such  as  the 
present,  in  respect  of  a  collision  on  the  high  seas  between 
two  foreign  ressels.  We  have  already  stated  that  we  have  not 
any  doubt  as  to  our  jurisdiction  by  maritime  law  to  adjudicate 
in  such  a  suit,  and  we  are  quite  satisfied  that  even  if  it 
be  discretionary  and  not  compulsory  upon  us  to  entertain  it, 
we  ought  to  exercise  that  discretion  in  favour  of  the  plain- 
tiffs by  permitting  them  to  proceed  with  the  suit.  Accord- 
ingly, we  refuse  the  motion  to  discharge  the  warrant  of 
arrest,  and  direct  the  costs  of  that  motion  to  be  costs  in  the 
cause. 

Subsequently,  the  cause  was  heard  on  the  merits  by  Sir 
Charles  Sargent,  J.,  and  Green,  J.  The  hearing  lasted  seven 
days ;  and  on  the  3rd  day  of  May  1873  the  Court,  being  of 
opinion  that  the  **  Augusta'*  was  in  the  wrong,  made  a  decree 
for  the  plaintiffs  for  Rs.  78,400  and  all  costs. 

This  decree  was  subsequently  reviewed  on  the  8th  of 
September  1873,  and  the  amount  of  the  decree  reduced  to 
Es.  73,088, 

Attorneys  for  the  plaintiffs  :  Dallas  and  Lynch, 
Attorneys  for  the  defendant :  Jefferson  and  Pajfne. 
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/  March  20,  31 ; 

[Appellate  Civil  Jurisdiction.]  ^^"^  ^^' 

Sfecwl  A^ypeal  No.  382  o/lS72. 

Va^sudev  Bhat AppcUant. 

VfiNKATfiSH  SanbhaV  Bespoiidcut 

Joint  Hindu  family — AHenaticm — Partition — Execution — Voluntary 
Payment — Consideration — Moral  obligation — Request, 

It  is  settled  law  in  the  PresidcBcy  of  Bombay,  that  one  of  several 
parceners  in  a  Hindu  undivided  family  may,  without  the  as^nt  of  his 
coparceners,  sell,  mortgage,  or  otherwise  alienate,  for  valuable  consi- 
deration, his  share  in  the  undivided  family  estate,  moveable  or  immo- 
veable. 

It  is  also  settled  law  in  the  same  Presidency  that  a  share  in  the  undivi- 
ded estate  of  a  Hindu  family  may  be  taken  in  execution,  under  a  judg- 
ment against  the  parcener  to  whom  such  share  belongs,  at  the  suit  of 
his  persoDal  creditor. 

Where  a  Hindu  parcener  voluntarily  advanced  mwiey  to  his  brother 
and  coparcener,  for  the  purpose  of  bis  defence  against  a  charge  of 
forgery,  without  any  previous  request,  and  merely  to  save  the  reputation 
of  the  family,  the  obligation,  being  no  more  than  a  moral  obligation) 
was  held  not  to  be  a  Bufiicient  consideration  to  support  an  assignment 
to  the  former  by  the  latter  of  his  share  in  the  undivided  family  estate. 

« 

•TN  this  special  appeal,  which   was  argued  upon  the  20th 
-*-     and  Slst  of  March  1873  before    Westropp,  C.J.,  and 
Melvill,  J.,  the  facts  are  sufficiently  stated  in  the  judgment  of 
the  Court  deliveired  on  the  29th  April  in  the  same  year. 

Shdmrdv  Vithal  for  the  special  appellant  : — ^Writers 
upon  Hindu  law  do  not  include,  amongst  the  outlays, 
enumerated  by  them  as  valid  charges  upon  the  estate  of  an 
undivided  Hindu  family,  the  cost  of  the  defence  of  one  of 
the  co-parceners  indicted  for  a  criminal  ofEence  :  1  Stra.  . 
H.  L.  166,  1G7,  224;  Stokes  H.  L.  261,  262.  The  monies, 
advanced  by  the  first  defendant,  Vdsudev  Bhat,  to  the  second 
defendant,  Munjn&th  Bhat,  for  that  purpose,  not  being  so 
chargeable,  the  law  will  imply  a  promise  by  the  second  de- 
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Ya'sudev     long  as  it  remained  unperformed^  would  render  the  sum  (Rs. 
8,500)  so  advanced  a  debt,  which  debt  would  be  a  good  con- 


V, 


ViBNKATESH  sideration  for  the  deed  of  the  1st  March  1868  (Exhibit  No. 
IX.)  :  Leake  on  Contracts,  page  2G ;  Story  on  Contracts,  page 
561,  Sec.  456.  That  deed,  being  of  earlier  date  than  the 
])laintiff'8  execution,  would  have  priority  over  the  latter. 
Again,  the  Hindu  law  prohibits  one  of  several  parceners  from 
alienating  his  share  previously  to  partition :  Mitdk.  Ch.  1.  Sec. 
I.  pi.  30  j  Gartguhai  v.  RanuiTia  (a),  Sndabart  Prasad  8ahu  v. 
Foolbasfi  Koei'  (?>),  Uaunman  Dutt  Roy  v.  KL^ken  Kisiere Na- 
ray  en  Sing  (^),  except  to  a  member  of  the  family,  the  principle 
being  that  one  member  has  no  right  to  force  upon  the  other 
members  of  the  family  a  stranger  as  a  coparcener.  And,  as  a 
legitimate  consequence  of  that  proposition,  an  undivided 
share  of  Hindu  family  estate  cannot  be  taken  in  execution, 
for,  if  it  were^  there  would  be  an  alienation  to  the  purchaser 
under  the  attachment,  and  thus  a  stranger  might  be  forced 
upon  other  members  of  the  family.  The  plaintiff's  attachment 
was,  therefore,  rightly  set  aside.  He  could  not  recover  his 
claim  against  the   family  property. 

Hhdntdrdm  Ndrdyan  ior  the  respondent: — The  District 
Judge  has  found  that  there  was  not  any  previous  request 
from  the  second  defendant  to  the  first  defendant  to 
advance  the  Rs.  3,500,  and  the  Court  will  not  imply  a 
promise  by  the  latter  to  repay  that  sum  to  the  former.  It 
was  an  advance  confessedly  made  by  the  first  defendant  to 
the  2nd  defendant  to  save  the  family  reputation,  and  not  on 
the  credit  of  the  latter.  Exhibit  No.  IX.  was  not  a  transfer 
by  the  second  defendant  to  the  family  at  large,  or  in  trust  for 
them,  but  to  the  1st  defendant  individually.  The  lists  given 
by  Strange  and  others,  of  charges  which  the  family  at  large 
should  bear,  are  not  exhaustive.  The  2nd  defendant,  hav- 
ing been  acquitted  of  the  offences  laid  against  him,  must  be 
regarded  as  innocent  of  them.  It  was  right  and  for  the  be- 
nefit of  the  family  that  they  should  establish  his  innocence, 

(a)  3  Bom.  H.  C.  Rep.  66.  A.  C.  J.        (b)  3  Beng.  U  Rep.  31  F.  B. 

(o)  8  Bang.  L.  Rep.  358  F.  B, 
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first  defendant  properly  so  applied  the  Rs.  3,500,  and  was     Va'sudbv 

Bhat 

not,  nor  was  the  family,  entitled  to  treat  that  sum  as  a  debt  v. 

due  by  the  2nd  defendant.  The  advance  was  voluntary,  no  ^^bhI'v^ 
action  would  lie  to  recover  it :  Lampleigh  v.  Braithwaite  {d). 
Hence  there  was  not  any  debt,  and,  therefore,  not  any  con- 
sideration for  the  deed  of  assignment  (Exhibit  No.  IX.,)  to 
the  first  defendant,  and  it  is  fraudulent  and  void  against  a 
creditor.     Ticyne's  case  (e),  Mayukha,  Chap.  IX.,  pi.  2.  10. 

Secondly — At  this  side  of  India  and  in  Madras,  a  parcener 
may,  before  partition,  assign  his  share  for  valuable  considera- 
tion :  Gundo  v.  Rambhat  (/)  ;  Damodhar  Vlflud  v.  Damodhar 
llari  ((j))  Ihikararn  v.  Ramchandra  (h)  ;  Vira^vami  Grdmini 
V.  Aijyasvdmi  Grdmini  fij  ;  Palanivelajipa  v.  Mannaru  (j). 
The  case  cited  for  the  appellant  from  3  Bombay  H.  C.  Rep.. 
6(5  {Gaiigiihai  v.  Rdmannd),  was  an  alienation  by  gift,  and 
not  for  valuable  consideration.     The  Calcutta  cases,  which  , 

have  been  quoted,  are  inapplicable  here. 

Skdmrdv  Vithal  was  heard  in  reply. 

Cur.  ad.  vxdt. 

Westropf,  C.  J.: — This  suit  was  brought,  in  the  Court  of  tho 
Subordinate  Judge  at  Coompta,  by  the  respondent,  Venkatesh 
Sanbhav,  against  the  appellant,  Vasudev  Bhat,  and  his  bro- 
ther Munjnath  Bhat,  to  set  aside  an  order  made,  we  pro* 
8ume,  under  Section  246  of  the  Civil  Procedure  Code,  rais- 
ing an  attachment  obtained  by  the  plaintiff  (under  a  decree 
in  a  suit  brought  by  him  against  the  present  second  defend- 
ant, Muojnnth  Bhat,)  against  three  houses,  to  an  undivided 
share  in  which  Muujndth  Bhat  was  entitled,  but  which 
the  plaintiff  alleged  to  have  been,  by  deed  (Exhibit  9), 
executed  shortly  before  the  attachment,  fraudulently  and 
collusively  assigned  by  that  defendant  to  his  brother,  the 
first  defendant,  Vasudev  Bhat. 

(rf)  1  Sm.  L.  C.  130  5th  EdL 
(c)  1  Sm.  L.  C.  1.  (/)  1  Bom.  H.  C.  Rep.  39. 

ig)  Ibid,  182.  (A)  6  Bom.  H.  C.  Rep.  247.  A.  C.J. 

(0  1  Mad.  H.  C.  Rep.  471.  (/)  2  Mad.  II.  C.  Rep.  41(5.  * 
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Va'sudev  Exhibit  9  as  a  bond  fide  deed  of  sale  to  him  by  the  second 

^^^^  defendant  in  consideration  of  Rs.  3,500  previously  advanced 

Vbhkatesh  Yyy  ^^Q  former  to  the  latter. 

bANBHA  V.        -^ 

The  second  defendant  also  alleged  that  the  deed  of  sale  was 
executed  bond  fide,  that  the  Rs.  3,500  had  been  advanced  to 
him  at  his  request  by  the  first  defendant  for  the  purpose  of 
enabling  him  to  obtain  liis  release  from  imprisonment,  in 
respect  of  transactions  relating  to  land  exclusively  belong- 
ing to  himself,  and  that  he  had,  for  some  years,  been  separated 
from  the  family,  of  which  he  and  the  first  defendant  were 
members. 

The  Subordinate  Judge,  being  of  opinion  that  the  deed  of 
sale  was  insufiiciently  stamped,  rejected  it,  and  made  a  decree 
for  the  plain  tifE. 

The  first  defendant  appealed  to  Mr.  Spens,  the  District 
Judge  of  Canara,  who  hold  that  the  deed  was  sufficiently 
stamped,  but  was  fraudulent ;  and  he,  accordingly,  on  that 
ground,  affirmed  the  decree  of  the  Subordinate  Judge. 

The  first  defendant  has  now  made  a  special  appeal  to 
this  Court,  in  disposing  of  which  we  must  accept  the  follow- 
ing facts  as  found  by  the  District  Judge,  viz.,  that  both  of 
the  defendants  were,  at  the  time  of  the  execution  of  the  deed 
of  sale  (Exhibit  No.  9),  members  of  an  undivided  family, 
and  that  the  sum  of  Rs-  3,500,  asserted  to  be  the  considera- 
tion for  the  deed,  was  voluntarily  paid  by  the  first  defendant 
to  the  second  defendant  without  any  previous  request  from 
the  latter,  but  '^  merely  to  save  the  reputation  of  the  family  ^^ 
by  enabling  him  to  defend  himself  against  a  charge  of 
forgery,  in  respect  of  which  he  had  been  committed  for  trial 
before  the  Sessions  Court.  The  first  defendant  was  not 
present  either  at  the  execution  or  registration  of  the  deed. 
Finally,  the  District  Judge  found  that  the  *' second  defendant 
in  collusion  with  the  Ist  defendant  ^*  executed  the  deed  of 
sale  "  in  order  to  defraud  creditors  from  whom  he  (the  second 
defendant)  had  personally  borrowed  money." 
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It  was  argued  before  us  that  for  two  reasons  the  decree        1873. 


of  the  District  Judge  is  erroneous — 1st — that  the  family  pro-     Va'sudiv 
perty.  or  any  share  in  it,  cannot,  for  the  separate  debt  of  one       ««t'" 
of  several  coparceners  in  an  undivided  Hindu  family,  be  law-  Vbnkatesh 
fully  taken  in  execution,  and  thus  alienated  previously  to 
partition;  2nd — that  the  sum  of  Rs.  3,500,  having  been  ac- 
tually paid  by  the  first  to  the   second  defendant  for  his  per- 
sonal benefit  only,  was  not  properly  chargeable  against  the 
family  at  large,  and  hence  that  the  law  would  imply  a  pro- 
mise by  the  second  defendant  to  repay  it,  and  that  accord- 
ingly it  became  a  debt  due  by  him  to  the  first  defendant,  and 
was  a  valuable  consideration  for  the  deed. 

With  respect  to  the  first  point,  as  a  preliminary  remark, 
we  should  observe,  that  neither  Bombay  Regulation  IV.  of 
1827,  nor  its  substitute,  the  Civil  Procedure  Code,  contains 
any  exemption  of  a  share  in  undivided  property  from  liabi- 
lity to  attachment  and  sale. 

The  objection,  contained  in  the  first  point,  has  been  rested 
upon  the  assumed  inalienability  of  the  share  of  a  member  of 
a  Hindu  family  in  the  undivided  estate  belonging  to  the 
family  without  the  assent  of  his  co-parceners. 

In  Macnaghten's  Hindu  Law,  Vol.  1,  p.  5,  it  is  stated 
that  '^  a  co-parcener  is  prohibited  from  disposing  of  his  own 
share  of  joint  ancestral  property;  and  such  an  act,  where  the 
doctrine  of  the  Mittikshard  prevails  (which  does  not  recog- 
nize any  several  right  until  after  partition,  or  the  principle 
of  factum  valet,)  would  undoubtedly  be  both  ijlegal  and 
invalid.  But  according  to  the  Dayabhaga,  which  recognizes 
this  principle,  and  also  a  several  though  unascertained  right 
in  each  co-parcener,  even  before  partition,  a  sale,  or  other 
transfer,  under  such  circumstances,  would  be  valid  and  bind- 
ing as  far  as  concerned  the  share  of  the  transferring  party." 
This  latter  doctrine  Sir  William  Macnaghten  states  to  be 
the  rule  of  Hindu  Law  in  Bengal,  and  he  instances  two  cases 
in  3  S.  D.  A.  Rep.  pp.  17  and  138,  as  exemplifying  that 
rule —  both  of  which  were  cases  of  gift,  not  of  sale.     In  the 
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course  of  bis  criticism  upon  another  case,  reported  in  the 
same  volume,  p.  2,  Sir  William  Macnaghten,  with  respect  to 
the  third  reason  there  assigned  by  the  Pandits  for  their 
opinion,  which  reason  was  *'that  a  co-heir  may  dispose  of  his 
own  share  of  undivided  property/'  observes  "  that  his  right 
to  do  so  is  admitted ;  but  this  does  not  include  his  right  to 
alienate  the  shares  of  others."  He  also  refers  to  the  notes  of 
Mr.  Colebrooke  at  pp.  47  and  117  of  1.  S.  D.  A.  Rep.  as 
supporting  the  Bengal  rule.  In  Macnaghten's  note  given 
in  Doe  d.  Qunganarainy,  Bonet^jee  {k),  it  is  said  that  "if  one 
of  four  brothers  make  a  deed  of  sale  of  the  whole  patrimonial 
property,  it  will  hold  good  as  far  as  his  share  is  con- 
cerned." And  in  another  case  Colvile,  C.  J.,  (Boulnois  228) 
says :  "  On  the  death  of  an  original  co-sharer,  his  heirs 
stand  in  his  place,  and  succeed  to  his  rights,  as  they  stand 
at  his  death,  his  rights  may  also  in  his  lifetime  pass  to 
strangers  either  by  alienation,  or,  as  in  the  case  of  cre- 
ditors, by  operation  of  law;  but  in  all  cases  those,  who 
come  in  the  place  of  the  original  co-sharer  by  inheritance, 
assignment,  or  operation  of  law,  can  take  only  his  rights,  as 
they  stand,  including  of  course  the  right  to  call  for  a 
partition." 

Macnaghten  (Vol.  I.  H.  L.  pp.  5,  6),  in  illustration  of  the 
more  strict  doctrine  against  alienation,  which  some  schools 
of  Hindu  Law  hold  the  Mitikshard  to  justify,  mentions  the 
instance  of  a  deed  of  gift  in  Behar  (Mithila),  which  was  held 
invalid  even  to  the  extent  of  the  donor's  own  share  {/). 
Other  instances,  to  the  same  effect,  of  the  Mithila  doctrine 
are  to  be  found  in  4  S.  D.  A.  Rep.  158,  160,  330;  5  Ibid.  24, 
163,  202;  6.  Ibid  176. 

The  passages  in  the  Mitikshar^  on  Inheritance,  from 
which  this  doctrine  has  been  drawn,  are  in  Chap.  I,  Sec  I, 
placita  27  to  30  inclusive  (Colebrooke's  Trans,  pp.  256,  257). 
Of  these,  placitum  30  is  that  most  relied  upon.     There  tho 

(k)  East's  Notes  ;  2  Morley  Dig.  152, 155. 
(l  3  S.  D.  A  Rep.  232  and  see.  pp.  144,  Ur*. 
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author,  explaining  the  following  passage  from  Vrihaspati  as  ^873.  * 
cited  in  the  Ratndkara :  "Separated  kinsmen,  as  those  who  are  Va'sudev 
unseparated,  are  equal  in  respect  of  immoveables;  for  one  ^  ^ 

has  not  power  over  the  whole  to  make  a  gift,  sale,  or  mort-  Venkatesh 
gage'' — ^says  it  must  be  thus  interpreted — ^^among  unsepa- 
rated  kinsmen,  the  consent  of  all  is  indispensably  requisite, 
because  no  one  is  fully  empowered  to  make  an  alienation, 
since  the  estate  is  in  common;  but,  among  separated  kindred 
the  consent  of  all  tends  to  the  facility  of  the  transaction,  by 
obviating  any  future  doubt,  whether  they  be  separate  or 
united;  it  is  not  required,  on  account  of  any  want  of  sufficient 
power,  in  the  single  owner;  and  the  transaction  is  consequent- 
ly valid  even  without  the  consent  of  separated  kinsmen/' 
The  doctrine  of  the  Mayukha,  as  stated  in  Chap.  IV.,  S.  VII., 
pi.  36,  37,  38,  does  not  seem  materially  to  vary  from  that  of 
the  Mitdkshard,  but  in  the  same  chapter,  Section  I,  pi.  6,  it 
is  admitted  that  ownership  is  acquired  by  co-parceners  by 
birth,  and  their  respective  shares  only  ascertained  by  parti- 
tion ;  so  that  a  sale  by  a  co-parcener  of  his  share  before  par- 
tition could  not,  according  to  the  Mayukha,  be  regarded  as  a 
sale  without  ownership.  The  value  of  this  remark  will  be  seen 
when  we  refer  to  the  arguments  used  by  those  writers  who 
maintain  the  right  of  a  co-parcener  to  alienate  his  share  be- 
fore partition.  See  also  Smriti  Chandrikd  (Chap.  VII.[pl.  56, 
Chap.  XV.  pi.  1,  Iyer's  trans:  pp.  91,  236),  which  agrees 
with  the  Mit^shard. 

Mr.  Colebrooke,  however,  who  stood  first  amongst  the 
authorities  on  Hindu  Law,  writing,  with  a  full  knowledge  of 
those  passages,  to  Sir  Thomas  Strange,  upon  a  Madras  case, 
Sashachella  Pillay  v.  Bamasamy  (m),  said:  "On  the  subject  of  , 
the  question,  which  you  had  lately  before  you,  I  entirely  agree 
with  you,  that  a  mortgage,  sale,  or  gift,  by  one  of  several  joint- 
owners,  without  the  consent  of  the  rest,  is  invalid  for  otlters* 

\m)  2  Madraa  Notes  of  Ca.  234,  240 
19  HC 
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1873.       shares.     In  Bengal  law,  it  is  clear,  that^it  is  good  for  his  own 

V'asuOby     share  and  for  that  only.     In  other  provinces,  it  is  as  clear  that 
Bhat 


the  act  is  invalid,  as  it  concerns  others'  shares;  and  the 
Venkattoh  Qjjjy  doubt,  which  the  subtlety  of  Hindu  reasoning  might 
raise,  would  be,  whether  it  be  maintainable  even  for  his  own 
share,  of  undivided  property.  On  the  two  first  points,  then, 
as  stated  by  you,  the  law  is  undoubtedly  as  you  have  viewed 
it.  On  the  third  point,  I  take  the  law  to  be  that  the  con- 
sent of  the  sharers,  express  or  implied,  is  indispensable  to 
a  valid  alienation  of  joint  property,  beyond  the  share  of  the 
actual  alienor ;  and  that  an  unauthorized  alienation  by  one 
of  the  sharers  is  invalid,  beyond  the  alienor's  share,  as 
against  the  alienee"  (Appendix  to  2  Stra.  H.  L.  p.  344). 
In  the  case,  as  to  which  Mr.  Colebrooke  thus  wrote.  Sir  T. 
Strange  held  the  alienation  valid  as  regarded  the  alienor's 
own  share,  but  invalid  as  regarded  that  of  his  co-parcener 
As  to  another  Madras  case,  Mr.  Colebrooke  said:  ''See 
Mitak.  on  Inheritance,  Chap.  I.,  Sec.  1,  pi.  30,  32.  None  can 
dispose  of  joint  property  (especially  immoveables)  without 
consent  of  the  sharers.''  The  alienor  there  had  attempted 
to  dispose  not  merely  of  his  own  share  in  a  village,  but  of 
the  whole  village.  Mr.  Colebrooke  continued :  "  But  hero 
the  sale  appears  to  have  been  without  authority,  general  or 
special.  In  setting  it  aside  on  this  ground,  equity  would 
require  redress  to  be  afforded  to  the  purchaser,  by  enforc- 
ing a  partition  of  the  whole,  or  a  sufficient  portion  of  it 
so  as  to  make  amends  to  the  purchaser  out  of  the  vendor's 
estate."  Mr.  Ellis,  as  to  the  same  case,  said  :  "  The  sale  is 
valid  only  so  far  as  the  seller  s  share  in  the  property  ex- 
tended" (Appendix  to  2  Stra.  H.  L .,  349,  350) .  Sir  Thomas 
Strange  (1  Stra.  H.  L.  200)  said:  "Accordingly  it  imports 
creditors  to  take  notice  whether  the  family,  with  which 
they  are  about  to  deal  or  contract,  be  divided  or  undivided  ; 
and,  if  the  latter,  at  their  peril,  to  see  that  the  transaction 
be  one,  by  which  the  rest  of  the  co-heirs  will  be  concluded ; 
since  otherwise,  he  only  with  whom  it  had  been  entered 
into,  will  be  answerable  for  it,  and  not  the  common  stock. 
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Such  seems  to  be  the  result  of  the  decisions  referred  to       1873. 


below;  of  which  those  at  Bengal  rest  upon  the  highest  ^  , 
living  authority  in  Hindu  Law,  that  of  Mr.  Colebrooke,  who  Bhat 
upon  this  point,  and  with  reference  to  a  case  at  Madras  Vsnkat£sh 
upon  which  he  was  consulted,  held  '  that  the  consent  of  the  -^^^^^^^  ^' 
sharers,  express  or  implied,  is  indispensable  to  a  valid 
alienation  of  joint  property,  beyond  the  share  of  the  actual 
alienor,'  observing,  in  the  course  of  his  opinion,  '  that  the 
only  doubt  which  the  subtlety  of  Hindu  reasoning  might 
raise,  would  be  whether  it  be  maintainable  even  for  his  own, 
the  property  being  undivided.'  Such  may  he  the  con- 
struction of  a  passage  in  the  Mitakshara  on  the;  ground  of 
co-ordinate  property  (Mitak  Ch.  1,  Sec.  1,  pi.  30).  But 
where  each  parcener  is  considered  to  have  vested  in  him 
during  the  co-partnership,  a  several,  though  unascertained 
right,  as  is  the  case  where  the  authority  of  Jimnta  Vahana 
prevails,  it  is  clear  that  there  may  be  an  assignment  before 
partition;  the  alienee  becoming  a  sort  of  tenant-in-com- 
mon with  the  other  parceners,  admissible,  as  such,  to  his 
distributive  share  upon  a  partition  taking  place ;  and  even 
with  respect  to  an  alienation  of  the  whole,  it  would  be  good 
for  the  alienor's  share,  though  for  his  attempt  to  dispose  of 
more,  unwarranted,  he  would  be  liable  to.penal  consequences. ' 
Subsequently,  at  page  202,  Sir  T.  Strange  says :  "  In 
favour  of  a  bond-fide  alienee  of  undivided  property,  where 
the  sale  or  mortgage  could  not  be  sustained  as  against  the 
family,  sach  amends  as  it  could  afford  would  be  due  out  of 
the  share  of  him  with  whom  he  had  dealt ;  and  for  this  pur- 
pose, a  court  would  be  warranted  in  enforcing  a  partition." 

The  Bengal  doctrine  will  be  found  in  the  Dayabhdga, 
Chap.  II.,  pi.  27  to  31  (Colebrooke's  Translation,  pp.  31  to 
33  ;  and  Stoke's  H.  L.,  pp.  205  to  207) ;  and  in  the  D4ya 
Krama  Sangraha,  Chap.  XL,  pi.  1  to  9,  the  author  of  which 
(Cri  Krishna)  strongly  maintains  the  right  of  an  unseparated 
co-parconer  to  part  with  his  own  share  either  by  gift  or  other 
mode  of  alienation. 
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1873.  In  three  several  parts  of  the  Digest  (Colebrooke's  Trans., 


y  ,^^  Ed.  of  1801)  Jagann&tha  lays  it  down  in  positive  temis 

Bhat  that,  althongh  an  alienation  by  a  parcener^  without  the  as* 

Vknkatksh  sent  of  his  co-parceners,  even  of  his  own  share,  is  a  moral 

»ANBHAv.  QffenQQ^  ye^  i^  jg  legally  valid,  and  he  denies  that  such  a 

transaction  is  a  sale  without  ownership — 1   Dig.,  p.   455 
(Bk.  II,,  Chap.  IL,  pi.  6) ;  2  Dig.,  pp.  98  to  105  (Bk.  II,  Chap. 
IV.,  pi.  4,  5,  and  6)  where  he  quotes  the  text  of  Nirada  :  *'  If 
they  severally  give  or  sell  their  own  undivided  shares,  they 
may  do  what  they  please  with  their  property  of  all  sorts,  for 
surely  they  have  dominion  over  their  own.^'     The  commen- 
tator admits  that  *^  if  a  parcener,  without  the  assent  of  his 
co-heirs,  give  the  whole  joint-property,  the  gift  is  null ;  for 
the  joint-property  of  all  cannot  be  divested  by  the  act  of 
one."     The  expression  '^ null"  he,  subsequently,  limits  to 
the  shares  of  the  non-assenting  co-parceners.     He  says  of 
the  alienor :     "  There  is  nothing  to  prevent  the  annulling 
of  his  own  property,  since  the  gift,  which  he  himself  makes 
with  the  intention  of  annulling  the  rights  of  all  the  par- 
ceners in  that  chattel^  is  the  act  of  an  owner,  of  whom  pro- 
perty is  predicable.     Consequently,  the  ownership  of   the 
giver  appears  in  this  instance  to  be  alienable ;  but  the  owner- 
ship of  the   rest  subsists  in  full  force.     The    meaning  of 
ancient  authors,  who  hold  a  gift  of  joint  property  to  be  void, 
is  the  same.     But  a  parcener's  gift  of  his  own  share  is  valid. 
All  the  brothers  have  each  their  respective  predicable  pro- 
perty in  all  the  effects."     And,  again,  he  says  :   "  joint  pro- 
perty is  wealth  belonging  to  more  than  one  owner.     Misra 
says :  '  the  gift  is  invalid,  because  a  man  has  not  full  domi- 
nion over  joint  property,  a  wife  or  a  son;  and  the  want   of 
dominion,  in  the  other  instance,  is  deduced  from  the  same 
reasoning,  which  proves  it  in  the  case  of  joint  property.' 
By  '  the  same  reasoning '  he  means  that  the  ownership  of 
one  cannot  be  annulled  by  another.     From  Misra's  exposi- 
tion it  is  inferred  that  a  parcener's  gift  of  his  own  share  of 
undivided  property  is  void.     But  to  reconcile  the  two  opi- 
nions of  different  authors"  (N.'rada  and  V^chaspati  Misra  wc 
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presume),  "we  adopt  the  sense  inferrible  by  reasoning,  and        ^^7.'? 


Sanbh\'v. 


say  a  gift  of  the  whole  joint  property  is  void,  not  a  gift  of  y  .^  ^  ,  v 
the  parcener's  own  share.  Thus,  the  donor  cannot,  at  his  Bhat 
own  choice,  annul  the  ownership  of  others ;  but  he  is  not  Venkatekh 
debarred  from  aliening  his  own  single  right  in  the  joint 
property ;  for  such  acts  by  partners  in  trade  are  often  seen 
in  common  practice.  This  may  be  stated  as  the  opinion  of 
Vdchaspati  Bhittach&rya  and  Vijnyaneshwar.  Therefore 
the  gift  is  valid  as  far  as  the  donor's  share  is  concerned ; 
but  he  shall  be  punished,  and  must  perform  penance.  Such 
^s  the  rule  ordained  concerning  gift  or  other  alienation  of 
what  may  not  be  given.  '  That  a  thing  may  not  be  given' 
denotes  that  the  gift  is  attended  with  sin ;  for  this  form  of 
speech  bears  the  sense  of  the  imperative.  It  does  not  de- 
note that  the  gift  is  a  void  act ;  were  it  so,  it  would  not 
differ  from  a  void  donation  ;  and  full  dominion  would  not 
be  noticed  under  this  title  of  '  what  may  not  be  given.'  If 
it  be  said  this  title  is  intended  to  show  punishment  for  such 
gifts,  it  is  answered,  this  form  of  prohibition  implying 
offence,  the  offender  should  be  punished.  Thus  the  gift  of 
things,  which  are  enumerated  among  those  which  may  not 
be  given,  is  punishable;  gifts  enumerated  among  those 
which  are  void  are  utterly  null ;  and  those  noticed  under 
both  heads  are  both  void  and  punishable  ;  as  the  gift  of  a 
deposit,  or  the  like,  of  another's  share  in  undivided  property 
and  so  forth."  See  also  Jagannatha's  comment  on  another 
text  from  N^rada  to  the  same  effect — 3  Dig.,  430,  431  (Bk. 
v.,  Chapter  VII.,  pi.  CCCXC). 

The  opinion  of  Vichaspati  Misra  (Bhattacharya),  referred 
to  and  explained  by  Jagann^tha,  is  probably  that  expresseil 
in  the  Vivida  Chint^mani,  pp.  72,  73,  75,  76  (Tagore's 
Translation) .  By  his  reference  to  Vijnyaneshwara,  the  author 
of  the  Mitdkshara,  Jaganndth  shows  that  he  would  similarly 
explain  the  passages  in  the  Mitakshard  relating  to  the  aliena- 
tion of  joint  property.  But  Mr.  Colebrooke  (Appendix,  2 
Stra.  H.  L.  432,  433),  after  referring  to  the  Smriti  Chan- 
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\^7X        drika  of  Devanda  Bhatta^  observed:  '* Neither  this  author 
,,  ,  nor  any  other  of  the  same  school,  so  far  as  I  can  find,  takes 

Hhat  the  distinction  which  those  of  the  Bengal  school  assume 
VfNKATKSH  between  gifts  exceeding  or  not  exceeding  the  giver's  own 
share,  and  between  void  donations  and  unfit  gifts.  Lawyers 
of  Bengal  hold  that  an  unfit  gift  {adeya),  to  which  class 
this  of  undivided  property  belongs,  is  immoral,  and  even 
punishable,  but  not  void,  nor  voidable ;  while  one  of  the 
other  class,  termed  void  donation  (adatta),  is  null,  and  also 
punishable.  The  Mitakshara  of  Vijnyaneshwara  makes  no 
such  distinction  nor  exception,  though  ihe  author  explains 
unfit  gifts  as  comprising,  1st,  such  as  are  not  fit  to  be 
given  for  want  of  proprietary  right;  and,  2ndly,  such 
as  msLj  not  be  given  by  reason  of  an  express  prohibition. 
I  am  entirely  at  a  loss  to  conceive  on  what  grounds  Jagan- 
natha  asserts  in  his  Digest  (Vol.  2,  p.  105)  that  his  mode 
of  reconciling  the  discordant  opinions  of  authors,  by  main- 
taining the  co-heir's  alienation  of  joint-property  to  the 
extent  of  his  own  share  in  it,  is  consistent  with  the  opinion 
of  Vijnyaneshwara.  The  alienation  of  joint-property  is 
comprehended  in  this  author's  class  of  gifts  unfit,  because 
they  are  prohibited;  and  the  only  distinction  that  seems 
fairly  deducible  from  his  doctrine,  is  that  gifts  unfit, 
by  reason  of  the  want  of  proprietary  right  are  necessarily 
null  and  void ;  but  that  gifts  unfit,  because  they  are  prohibit- 
ed by  general  rules,  may  be  valid  under  the  exceptions 
which  the  law  allows,  such  as  distress,  necessary  support  of 

the  family,  and  pious  purposes  arising  from  indispensable 
duties  (Mitak.  on  Inh. ;  Chap.  I,  Sec.  I.,  pi.  29)."  The  next 
observations  of  Mr.  Golebrooke  are  of  great  importance,  and, 
no  doubt,  have  much  influenced  the  Madras  and  Bombay 
Courts  in  taking  the  course  which  they  have  adopted.  He 
continued  thus  :  '^  It  may  be  objected  to  Vijnyaneshwara  and 
the  Smriti'Chandrika,  that  the  tests,  which  prohibit  gifts  of 
any  portion  of  joint-property,  or  of  the  whole  of  a  man's 
sole  property,  thereby  distressing  his  family,  equally  forbid 
sa.Io  and  mortgage  of  it ;  so  that  these  also  would  be  void. 
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although  a  yaluable  consideration  have  been  paid  and  receiv-        ^873. 
ed.     Injury  and  injustice  may,  however,  be  prevented  by     va'sudev 
holding  him  and  his  property  answerable  for  the  repayment  ^l^^ 

of  the  money  or  valuable  consideration  received  by  him;  and  Venkatesh 
equity,  perhaps,  would  award  partition,  for  the  purpose  of 
enforcing  payment  from  his  share,  thus  rendered  a  separate 
one."  (Here  Sir  T.  Strange  refers  by  a  footnote  to  the 
passage  in  his  work  already  quoted  from  Vol.  1,  p.  202.) 
Mr.  Colebrooke  continued :  "But  in  the  case  of  a  gratuitous 
alienation,  there  are  not  the  same  difficulties ;  and  I  apprehend 
that  under  the  Hindu  law,  as  received  among  those  with 
whom  the  Mitakshara  and  Smriti  Chandrika  are  the  chief 
authorities,  it  must  be  held  that  the  disposal  by  will  (consi- 
dered as  gift)  of  an  undivided  share  of  joint-property  is  not 
valid ;  nor  of  any  part  of  it,  unless  for  pious  purposes,  or 
other  uses  incumbent  on  the  testator  to  provide  for,  and 
falling  within  the  exception  which  the  law  makes  to  the 
general  prohibition.^'     As  to  gift  see  also,  Str&  H.  L.  261. 

The  High  Court  of  Madras  has  adopted  the  views  of  Mr. 
Colebrooke,  Mr.  Ellis,  and  Sir  Thomas  Strange  (and  the 
decision  of  the  latter  at  Madras  in  SashacJiella  Pillay  v. 
Ramaaamy  already  mentioned  by  us)  as  to  the  validity  of  an 
alienation,  for  valuable  consideration,  of  the  share  of  one  of 
several  co-parceners  in  a  Hindu  undivided  family. 

In  Virasvdrm  Qrdmini  v.  Ayyasvdmi  Grdmini  (n).  Sir  C. 
Scotland,  C.J.,  and  Bittleston,  J.,  held,  at  the  Original  Juris- 
diction side,  that  one  member  of  an  undivided  family  may 
alien  his  share  of  the  family  property,  and  that  there  may 
be  a  valid  sale  of  such  a  share  upon  an  execution  in  an  ac- 
tion of  damages  for  a  tort.  The  judgment,  there  delivered, 
shows  that  the  Supremo  Court  and  the  S.  D.  Adawlut  re- 
spectively of  Madras  had  acted  upon  the  same  doctrine. 
Frere  and  Hollo  way,  J.  J.,  in  Palanivdappa  v.  Mannam  (o), 
held  that  a  sale  by  a  father  is  valid  by  Hindu  law  to  the 
extent  of  his  own  share  of  the  undivided  estate,  and   that 

(»)  1  Mad.  H.  C.  Rep.  471.  (o)  2  Mad.  H.  C.  Rep.  416. 
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^®73 according  to  the  Madras  school  there  is  no  distinction  in  this 

Va'sudev    respect  between  a  father  and  other  co-parceners.     In  their 
^  judgment,  they  say :  "  The  principle,  upon  which,  following 

Vbnkatesh  ^Jjq  suggestion  of  Sir  Thomas  Strange  and  Mr.  Colebrooke, 
the  Courts  have  of  late  years  satisfied  the  contract  of  one  in- 
dividual member  out  of  the  share  which  would  have  come  to 
him  on  partition,  is  that  as  the  co-parcener  has  contracted 
he  ought  to  fulfil  his  contract,  that  if  he  could,  if  disposed, 
at  any  time,  according  to  the  Madras  School,  enforce  a  par- 
tition, it  is  only  just  that  when  he  has  incurred  an  obli- 
gation, he  shall  not  be  allowed  to  escape  its  effects  by  tho 
allegation  that  his  own  deed  was  ultra  vires ;  but  compelled 
to  give  to  his  creditor  all  the  remedies  to  which  he  would 
himself  be  entitled  as  against  the  object  matter  of  his  agree- 
ment." 

The  Mithilfi  and  Benares  Schools,  however,  interpret  tho 
Vivada  Chintamani  and  tho  Mittikshard  as  declaring  the  in- 
validity of  alienation,  for  valuable  consideration,  even  of  his 
own  share,  by  one  parcener  without  tho  assent  of  the  others. 
Upon  that  view,  the  High  Court  at  Calcutta  (following 
several  previous  decisions  of  the  Calcutta  Sudder  Dewanee 
Adawlut,'and  one  in  the  N.-W.  Provinces,)  has  acted  in 
cases  coming  before  it,  in  its  appellate  jurisdiction,  from  pro- 
vinces where  the  law  of  the  Mitdkshari  prevails. — Cosserat 
v.  Sudaburt  Pershad  Sahoo  {p),  Sudaburt  Prasad  Sahu  V. 
Foolbash  Kocr  (q),  and  Raunman  Butt  Roy  v.  Kishen  Kishor 
Narayan  Sing  (r),  both  of  which  last  decisions  were  made 
by  a  Pull  Bench.  Sir  B.  Peacock,  referring  to  the  previous 
decisions  upon  that  question  at  that  side  of  India,  and  to 
the  well-known  passage  in  the  judgment  of  the  Privy 
Council  in  Appovicr  v.  Rama  Subha  Aiyan  (s),  said,  in 
Sudaburt  Prasad  Sahn  v.  Foolbash  Koer  {t):  "  We  are  called 
upon  to  decide  this  case  according  to  the  Mitakshara  law  as 

(p)  3  Calc,  W.  Rep.  210.  (q)  3  Beng.  L.  Rep.  31  F.  B. 

(r)  8  Beng.  L.  Rep.  S68.  (s)  11   Moo.  Ind.  App.   75. 

(0  3  Bemg.  L.  Rep.  45  F.  B. 
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we  find  it,  and  not  according  to  our  own  views  of  policy.        ^873. 
Whatever  our  opinions  might  be,  in  the  absence  of  the  decided     Va'sitdbv 
cases  to  which  I  have  referred,  I  am  of  opinion  that  we  "^^ 

should  not  bo  justified  in  unsettling  the  law  by  over-ruling  Vknkatesh 
the  current  of  authorities,  by  which,  for  nearly  half  a  century, 
the  law  appears  to  have  been  settled,  and  in  accordance 
with  the  principles  of  which  it  appears  to  have  been  gene- 
rally understood  and  acted  upon,'^  and  held  accordingly 
that  one  parcener  "had  no  authority,  without  the  consent  of 
his  co-sharers,  to  mortgage  his  undivided  share  in  a  portion  of 
the  joint-family-property,  in  order  to  raise  money  on  his 
own  account,  and  not  for  the  benefit  of  the  family/' 

In  the  same  case  (p.  36),  he  said  :  "  It  may  be  that  the 
law  does  not  make  any  difference  as  to  the  liability  of  the 
property  to  satisfy  the  debts  of  the  deceased,  whether  it 
passes  to  heirs  by  inheritance,  or  to  survivors  by*  survivor- 
ship ;  and  that  the  survivors  take  it  charged  with  the  debts 
of  the  deceased,  in  the  event  of  his  having  no  other  assets, 
I  express  no  opinion  upon  that  point.  It  is  stated  in  the  Trea- 
tise of  Yajnavalkya  ( I  am  not  reading  now  from  the  Law  of 
Inheritance,  but  from  that  part  of  the  work  of  the  author 
which  treats  of  the  payment  of  debts,  published  by  Mr.  Koer 
and  Mr.  Montriou),  in  text  No.  51  :  '  He  who  takes  the  pro- 
perty of  one  who  leaves  no  (capable)  son,  shall  pay  the 
debts,*  that  is,  the  debts  of  the  deceased ;  ^so  he  who  takes, 
•or  marries  the  widow  ;  also  that  son  whose  personal  estate 
no  other  has  appropriated,  and  who  in  such  case  shall  always 
be  deemed  fit  to  inherit  property,*  that  is  to  say,  he  who  mar- 
ries the  widow  is  also  liable  to  pay  the  debts  out  of  the  assets 
which  would  have  been  available  if  he  had  not  married  her. 
Also  he  says,  '  if  one  die  without  any  son,  then  whosoever 
succeeds  to  the  property. '  According  to  this  doctrine,  who- 
soever succeeds  to  the  property  is  liable  to  the  extent  of  that 
property  to  pay  the  debts.  I  express  no  opinion  upon  the 
subject,  because  the  case  has  not  been  argued,  and  does  not 
arise  in  the  present  suit." 

20  HC 
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Va'sudev     in  an  undivided  estate  to  be  taken  in  execution  for  the  pri- 
Bhat 

V. 


vate  debt  of  that  parcener,  thus  touched,  but  not  decided  by 
Vbnkatbsh  gjj,  -Q  Peacock,  as  already  observed,  directly  arises  in  this 
case.  Such  a  liability  may  be  regarded  as  a  corollary  to  the 
proposition  that  a  parcener  may  alienate  his  share  independ- 
ently of  the  consent  of  his  fellow  parceners.  It  is  observa- 
ble that  the  appellant,  who  denies  the  liability  of  the  share 
of  the  second  defendant  in  the  family  estate  to  execution* 
puts  forward  and  relies  upon  the  deed  of  sale  to  himself  by 
the  same  parcener — a  position  apparently  involving  some  in- 
consistency, but  which  he  explains  by  saying  that  one  mem- 
ber may  relinquish  his  share  in  favour  of  the  other  members 
of  the  family  or  any  one  of  them,  but  not  in  favour  of  a 
stranger. 

Previously  to  adverting  to  the  Bombay  authorities,  we  may 
notice  that  in  a  recent  case  before  the  Privy  Council  from 
Oude,  Syud  Tuffuzzool  v.  Rughoonath  Pershad  («),  Lord  Justice 
James,  in  giving  the  judgment  of  their  Lordships  and  speak- 
ing of  a  share  in  undivided  Hindu  property,  said  : "  Mr.  Leith 
referred  in  his  argument  to  the  family  property  of  Hindus, 
and  urged  that  such  a  share  in  such  property  may  be  attached 
and  sold  in  execution.  No  doubt  that  such  a  share  is  pro- 
perty and  that  a  de6ree-holder  can  reach  it.  It  is  specific, 
existing,  and  definite ;  but  it  is  not  properly  the  subject  of 
seizure  under  this  particular  process,  but  rather  by  process 
direct  against  the  owner  of  it,  whether  by  seizure  or  seques- 
tration, or  appointment  of  a  receiver.  In  the  present  case 
the  attachment,  as  it  has  been  observed,  is  not  of  the  antece- 
dent share  in  the  undivided  assets.  It  is  of  a  claim  under  a 
future  award,  as  to  which  it  is  wholly  uncertain,  until  the 
award  bo  made,  to  what  the  debtor  will  be  entitled." 

As  a  general  proposition,  it  is  true  that,  in  this  Presidency, 
the  Mit&kshard,  where  not  differing  from  the  Mayukha,  is 
usually  followed  by  the  courts  upon  questions  of  Hindu  Law, 

(u)  14  Moo,  Ind.  App.  40 
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Bat  this  rule  is  not  invariable.   The  Courts  have,  in  some  in-       ^^78. 

stances,  declined  to  follow  either  of  those  works.  The  doctrine    Va'sudev 

Bhat 
of  Mr.  Colebrooke,  Mr.  Ellis,  and  Sir  Thomas  Strange,  as  to  ^^ 

the  right  of  alienation  for  valuable  consideration  by  one  of  I^^^?^ 
several  coparceners  of  his  share  in  undivided  Hindu  family 
estate  without  the  assent  of  the  others,  has  been  here  prefer- 
red to  that  of  the  Mithil&  and  Benares  Schools ;  and^  as  a 
logical  consequence  of  that  doctrine,  the  Courts  have  recog- 
nized the  right  of  a  judgment  creditor  to  take  in  execu- 
tion, for  the  private  debt  of  a  parcener,  his  share  in  such 
undivided  property. 

Steele,  who  is  an  authority  in  this  Presidency,  seems,  at  p. 
210  of  his  work,  1st  Ei,  to  take  much  the  same  view  of 
alienation  as  Strange  and  Colebrooke.  He  treats  the  consent 
of  the  other  members  of  an  undivided  Hindu  family  as  neces- 
sary to  the  vaUdation  of  an  alienation  by  the  manager,  or  an 
individual  member  of  the  family,  except  where  such  alienation 
is  indispensable  for  the  support  or  is  for  the  benefit  of  the  fa- 
mily ;  but  he  would  appear  to  refer  there  to  alienations  of  the 
interest  of  the  members  at  large  of  the  family  in  the  whole  or  a 
part  of  the  property,  and  to  be  of  opinion  that  any  one  par- 
cener may  sell  his  own  share,  for  he  subsequeutly  in  the  same 
page  says  :  ''Descended  property  is  considered  entailed,  but 
one  of  several  may  alienate  his  own  share."  But  vide  ibid 
p.66,  pi.  66,  1st.  Ed. 

We  have  succeeded  in  finding  only  one  case,  amongst 
the  reports  of  cases  in  this  Presidency,  in  which  the  non- 
alienability  of  a  parcener's  share  was  maintained.  That  is 
Ballojee  V.  Venkappa  (v)  in  which,  it  must  be  observed, 
that  both  the  Munsif  of  Poena  and  the  Zilla  Judge  upheld 
the  mortgage  in  dispute.  Intermediately  between  their 
decrees,  the  Assistant  Judge  had,  on  grounds  not  affecting 
the  general  question  of  a  parcener's  right  of  alienation  of  his 
own  share,  made  a  decree  unfavourable  to  the  mortgagee. 
On  an  appeal  to  the  Sudder,  Adawlut,  that  Court  in  1839 

(v)  Select  Ca.  S.  D.  A.  243. 
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1873.        reversed  the  Zillah  Judge's  decree  in  favour  of  the  mortn 


Va'sudbv     S^^^f  ^^^  ^^1^  ^^^  *^^  mortgagor  had  not  power  even  to 
Bhat        mortgage  his  own  share  of  the  family  property.     This  ruling 


V. 


/ 


Yemkatesh  was  arrived  at  upon  a  not  very  lucid  opinion  (as  reported)  of 
the  Shastri,  and,  moreover,  expart^,  inasmuch  as  the  defend- 
ant, the  mortgagee,  did  not  appear  on  the  special  appeal, 
and  there  was  not  any  argument  addressed  to  the  Court  on 
his  behalf.  There  arc  accordingly  reasons  why  that  case, 
standing  as  it  does  alone,  is  not  entitled  to  much  weight. 

In  subsequent  cases,  it  appears  that  the  Bombay  Sudder 
Adawlut,  although  holding  that  the  purchaser  of  the  share 
of  a  parcener  in  Hindu  family  property  cannot,  before  par- 
tition, sue  for  possession  of  any  particular  part  of  that 
property,  or  predicate  that  it  belongs  to  him  exclusively,  yet 
was  of  opinion  that  he  may  maintain  a  suit  for  partition,  and 
thus  obtain  the  share  which  he  has  purchased :  Sadaseio  v. 
Bapooji  {w),  Jhvan  v.  Gunnoo  (ar). 

The  High  Court  at  its  appellate  side  (Kinloch  Forbes 
and  Tucker,  JJ.)  held  in  Gkmdo  v.  Bdmhluii  (i/),  that  a 
member  of  a  Hindu  undivided  family  may  mortgage  his  own 
share  of  the  family  estate,  and  that,  if  he  were  acting  as 
manager  of  the  undivided  family,  he  may  mortgage  the 
shares  of  the  other  members  of  the  family  on  any  common 
family  necessity,  or  for  the  general  benefit  and  use  of  tho 
family.  The  right  of  one,  member  of  an  undivided  Hindu 
family  to  sell  his  own  share  was  maintained  by  Kinloch 
Forbes  and  -Erskine,  JJ.,  in  Ddnnodhar  Viihal  v.  Ddmodhar 
Sari  (2).  • 

In  Tukdrdm  v.  Bdmchandra  (aa)  Melvill  and  Warden,  J  J^ 
in  1869,  held  distinctly  that,  at  this  side  of  India,  a  member 
of  an  undivided  Hindu  family  can,  without  the  consent  of  his 
coparceners,  sell  his  share  in  tho  undivided  property.  They 
distinguished  the  case  of  a  sale,  as  that  was,  from  the  case  of 

(w)    4  Morris  S.  D.  A.  Rep.  145.        (x)    9  Harr:  S.  D.  A.  Kep.  SSS, 

(y)  1  Bom.  H.  C.  Rep.  39.  (2)     Ibid,  p.  182. 

(aa)    6  Bom.  H.  C.  Kep.  A.  C.  J.  247. 
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a  gifti  wWch,  in  Gangubdi  v.  Rdmannd  (b),  it  was  held  that        ^873. 
a  Hinda  parcener  could  not  make  gift  of  his  share  in  undivi-     Va'sudev 
ded  property  without  the  consent  of  his  coparceners.     The       ^^^"^ 
case  of  a  gift  (either  testamentary  or  inter  invos)  is  clearly  Venkatesh 
different  from  that  of  a  transfer  or  charge  made  for  valuable 
consideration;  and  we  have  already  seen  that  Mr.  Colebrooke 
distinguishes  the  foimer  from  the  latter.     We  are  not  aware 
of  any  instance,  at  this  side  of  India,  in  which,  without  the 
consent  of  the  heirs,  a  testamentary  gift  of  the  share  of  a 
parcener  in  undivided  property  has  been  upheld.*    I  have 
frequently  refused  to  recognize  such  devises,  and  am  aware 
that  other  Judges  have  pursued  the  same  course. 

During  the  nineteen  years  and  upwards  of  my  acquain- 
aance  with  the  Island  of  Bombay,  I  can  affirm  that  the  right 
of  a  parcener  to  sell,  mortgage  or  otherwise  alien,  for  valu- 
able consideration,  his  share  of  Hindu  undivided  property, 
has  uniformly  been  recognized  in  that  Island,  originally  in 
the  Supreme  Court,  and,  since  its  abolition,  in  the  High  Court 
at  its  original  jurisdiction  side ;  and  according  to  the  tradi- 
tion, which  existed  amongst  the  senior  members  of  the  Legal 
Profession  whom  I  found  here  in  1854,  that  doctrine  had 
been  acted  upon  in  this  Island  from  a  time  anterior  to  the 
opening  of  the  Supreme  Court  in  1824. 

In  accordance  with  that  tradition  was  the  decision  in 
Maccundass  v.  Gunpatrao  (c),  where,  subject  to  the  claims 
which  other  members  might  have  on  the  undivided  family 
estate,  the  right  of  one  member  to  mortgage  his  share  was 
recognized  and  that  of  the  mortgagee  to  maintain  a  suit 
against  the  other  coparceners  for  partition. 

The  partition  of  the  estate  of  Prdnjivand^a  Kahdndds  by 
the  Supreme  Court^i  during  the  Chief  Justiceship  of  Sir  M. 
Sausse,  afforded  a  strong  instance  of  the  same  ruling.  Pran- 
jivandds  Kahdndds  left  a  widow,  Jethi  Vahu,  and  three  sons 

•  Note.— Ace.  2.  Borr.  R.  7,  515,  Reprint  of  1862-63. 
ip)  3  Bom.  H.  C.  Rep.  A.  C.  J.  66.      (c)  Perry's  Or.  Ca.  143. 
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Ya'sudev    Ichlidldl.   A  fourth  son,  Hargovind,  was  bom  after  his  death. 
Bhat       Prdnjivand&s  Kahdndis  had  made  a  will  in  favour  of  his 


V. 


Venkatesh  widow  and  three  elder  sons,  but  it  was  admitted  by  all  of  the 
parties  that  the  estate  being  ancestral,  such  a  devise  could 
not  deprive  the  posthumous  son,  Hargovind,  of  his  right  to 
a  fourth  share.  The  widow,  Jethi  Vahu,  waived  such  claim, 
if  any,  as  she  might  have  under  the  will  to  a  share,  and  ac- 
cepted a  maintenance.  On  the  partition,  mortgages  severally 
created  by  Pranvalabhdas,  Parbhudds,  and  Ichhdlal  on  their 
respective  shares,  some  of  which  were  in  favour  of  strangers 
(Parsis)  to  the  family  and  one  or  more  in  favour  of  the  family 
at  large,  were  severally  enforced  and  carried  into  effect 
against  the  respective  shares  of  the  several  mortgagors.  It 
may  be  useful  to  mention  that  although  the  whole  family  was, 
for  many  years,  undivided  in  estate,  the  three  elder  sons  had, 
by  means  of  moneys  borrowed  on  their  respective  shares,  tra- 
ded separately.  The  eldest,  Prnnvalabhdis,  became  insolvent, 
A  bill,  filed  by  the  Official  Assignee  to  make  the  shares  of  the 
other  co-parceners  liable  for  the  trade  debts  of  Prinvalabh- 
dds, was  dismissed.  A  bill,  filed  by  one  of  his  creditors  on 
behalf  of  himself  and  the  other  creditors  of  Pranvalabhdas 
for  the  same  purpose,  met  the  same  fate. 

We  next  proceed  to  mention  the  authorities  here  as  to  the 
right  to  take  in  execution,  for  his  private  debt,  the  share  of  a 
parcener  in  the  undivided  estate  of  a  Hindu  family. 

The  plaintiff  in  Sheochund  v.  Nihalchund  {d),  a  suit  brought 
in  1817,  did  not,  by  his  plaint,  venture  to  deny  that  his  co- 
parceners (Dhoollubh's)  share  was  lawfully  attached,  but 
sought  for  exemption  of  his  own  share  only  from  attachment. 

« 

In  Duyashunker  v.  Brijvullubh  (e)  an  attachment  against 
a  parcener^s  share  in  undivided  property,  was  upheld.  The 
second  point  there  decided,  namely,  that  a  sale,  made  by  that 

(d)  1  Borr.  329. 
(0)  Select  Oa.  S.  D.  A.  43. 
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parcener  subsequent  to  the  judgment,  but  before  the  attach-        1873. 


ment,  was  invalid  against  the  judgment  crediort,  is  not  now    va'budbv 

good  law»     If  the  sale  were  for  valuable  consideration,  as         ^^"^ 

would  seem  to  have  been  the  fact,  and  not  merely  colourable,  Vbnkatesh 

.  .  /  Sahbha'v. 

although  it  may  have  been  made  with  the  intention  of  defeat* 

ing  the  judgment  creditor,  it  ought  to  have  been  upheldj 

inasmuch  as  the  judgment  before  attachment  constituted  no 

lien  on  the  property. 

Hurreedass  v.  Ghirdnrdass  (/),  is  another  instance  of  an 
attachment  against  a  parcener's  share  in  undivided  property 
being  upheld.  Provision  was,  however,  made  that  his  share 
should  bear  a  portion  of  his  mother's  funeral  expenses. 

In  Ram  and  Chinesh  Sabashet  v.  Rugooveer  (g),  the  Sudder 
Dewanee  Adawlut  upheld  an  attachment  against  the  share 
of  one  of  three  co-parceners  for  his  private  debt,  and,  after 
a  reference  to  the  Shdstri,  laid  it  down  that  a  division  of 
property  may  be  enforced  to  satisfy  a  judgment  creditor. 

In  Sadashew  v.  Ounesh  and  Ram  Sahashet  {h),  the  same 
Court  permitted  an  attachment  of  the  whole  of  the  family 
property,  but  directed  that,  on  a  sale  thereof,  one  third  of 
the  proceeds,  or  so  much  of  such  one  third  as  might  be  neces- 
sary, should  be  paid  to  the  judgment  creditor  of  one  of 
the  parceners,  and  that  the  remaining  two  thirds  should  bo 
paid  over  to  the  othfer  two  parceners. 

The  same  doctrine  was  enforced  by  the  same  Court  in 
Mulha/r  Kundo  v.  Rowjee  and  Luximon  (i),  Devichund  v. 
Yemajee  (j),  Jyeebtiaee  v.  Jejeebhase  (fc),  Mbteeramy,  Shamjeo 
(Q,  Bhagoo  v.  Hunmuni/ram  (m). 

There  is  a  consistency  in  that  doctrine  with  the  liability 
of  the  deceased  father's  estate  in  the  hands  of  his  sons  or 

(/)  Select  Ca,  S.  D.  A.  46.  (g)  1  Morris  S.  D.  A.  Rep.  9. 

(h)  1  Jiorris  S.  D.  A.  Rep.  18.  (t)  1  Morris  8.  D.  A.  Rep.  75. 

ij )  3  Morris  S.  D.  A.  Rep.  1.  (k)l  bid.  146  (I)  I  bid.   161. 

(m)  7  HaiTington'a  S.  D.  A.  Rep.  135. 
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Va'sudkv    Chap.  5,  Sec.  4,  PL   14,  16,  17,  19,  and  in  the  passage  quoted 
^v^^       by  Sir  B.  Peacock  from  the  Mitakshara  on  the  payment  of 
Venkatesh  debts  published  by  Mr.  Roer  and  Mr.  Montriou,  text  No.  51, 

SAIfBHA'V.       T_  .         ,     %,^ 

abovementioned.  We  are  not,  however,  to  be  understood  as 
saying  that  the  liability  amounts  to  a  hen  (See  9  Bombay 
H.  C.  Rep.,  116). 

On  the  principle  Stare  decisis,  which  induced  Sir  Barnes 
Peacock  and  his  colleagues  strictly  to  adhere  to  the  anti- 
alienation  doctrine  of  the  Mitdkshard  in  the  provinces  subject 
to  their  jurisdiction  where  the  authority  of  that  treatise 
prevails,  we  at  this  side  of  India  find  ourselves  compelled  to 
depart  from  that  doctrine,  so  far  as  it  denies  the  right  of  a 
Hindu  parcener,  for  valuable  consideration,  to  sell,  incum- 
ber, or  otherwise  alien  his  share  in  undivided  family  pro- 
perty. The  foregoing  authorities  lead  us  to  the  conclusion 
that  it  must  be  regarded  as  the  settled  law  of  this  Presi- 
dency, not  only  that  one  of  several  co-parceners  in  a  Hindu 
family  may,  before  partition,  and  without  the  assent  of  his 
co-parceners,  sell,  mortgage,  or  otherwise  alien,  for  valuable 
consideration,  his  share  in  the  undivided  family  ©state,  move- 
able or  immoveable,  but  also  that  such  a  share  may  be  taken  in 
execution  under  a  judgment  against  him  at  the  suit  of  his 
personal  creditor.*  Were  we  to  hold  otherwise,  we  should 
undermine  many  titles,  which  rest  upon  the  course  of  deci- 
sion, that,  for  a  long  period  of  time,  the  courts  at  this  side 
of  India  have  steadily  taken.  Stability  of  decision  is,  in  our 
estimation,  of  far  greater  importance  than  a  deviation  from 
^  the  special  doctrine  of  the  Mit^kshar^  upon  the  right  of 
alienation. 

It  remains  for  us  to  dispose  of  the  second  point,  namely, 
whether  the  deed  of  sale  (Exhibit  9)  was  executed  by  the  2nd 
defendant  to  the  1st  defendant  for  valuable  consideration. 
As  already  stated  by  us,  we  must,  on  the  facts  as  found  by  the 
District  Judge,  hold  that  the  sum  of  Rs.  3,500,  the  alleged 

*  Note. — The  same  law  has  been  laid  down  as  to  Muhammadana 
—2  Morris  S.  D.  A.  Rep.  99,  276,  284  ;  Select  Cas.  S.  P.  A.  46. 


BOMBAY  HIGH  COURT  REPORTS. 


161 


consideration,  was  paid  voluntarily  by  the  1st  defendant  ^ 
to  the  2nd  defendant  without  any  previous  request  from  the 
latter,  and  '^  merely  to  save  the  reputation  of  the  family/^ 
A  moral  obligation  is  not  a  sufficient  consideration  to  up- 
hold a  promise:  'Eastwood  v.  Kenytm  (h).  The  question 
there  arose  upon  a  motion  in  arrest  of  judgment,  whether 
the  declaration  showed  a  sufficient  consideration  for  the 
promise.  It  stated,  in  effect,  that  the  plaintiff  had  vohinta- 
rily  acted  as  guardian  and  agent  for  the  defendant's  wife, 
while  she  was  a  minor  and  unmarried,  and  had  voluntarily 
expended  money  for  the  improvement  of  her  estate,  and  had 
obtained  money  for  that  purpose  by  borrowing  it  upon  his 
promissory  note,  and  that  the  defendant's  wife  had  received 
the  bemefit  of  the  expenditure,  and,  after  she  came  of  age, 
promised  to  pay  the  note.  It  was  argued,  for  the  plaintiff, 
that  the  declaration  disclosed  a  sufficient  moral  consideration 
to  support  the  promise;  but  the  Court,  in  a  judgment  in 
which  all  the  authorities  on  the  subject  were  reviewed, 
refused  to  acknowledge  the  doctrine  that  a  moral  obligation 
is  a  sufficient  consideration  for  a  subsequent  promise,  and 
held  the  declaration  to  be  bad,  because  it  stated  no  consi- 
deration, but  a  past  benefit,  confen^ed  without  the  request 
of  the  defendant.  In  commenting  upon  the  doctrine  in 
question,  they  said  :  "  The  doctrine  would  annihilate  the 
necessity  for  any  consideration  at  all,  inasmuch  as  the  mere 
fact  of  giving  a  promise  creates  a  moral  obligation  to  per- 
form it.  The  enforcement  of  such  promises  by  law,  how- 
ever plausibly  reconciled  by  the  desire  to  effect  all  conscien- 
tious engagements,  might  be  attended  with  mischievous 
consequences  to  society  ;  one  of  which  would  be  the  frequent 
preference  of  voluntary  undertakings  to  claims  for  just 
debts.  Suits  would  thereby  be  multiplie<l,  and  voluntary 
undertakings  would  also  be  multiplied  to  the  prejudice  of 
real  creditors."  The  law  is  now  quite  settled  iu  conformity 
with  that  judgment,  which'  is  highly  applicable  to  this  case  : 


1873. 


Va'sudkv 
Bhat 

V. 

Venkatesh 
Sanbha'v. 


21  H  C 


(n)  1 1  Ad.  &  K  438. 
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1873.  Beaumont  v.  Reeve  (o).     See  also  3  Bos.  and  P.  249 — note  to 

Va'sudbv  Wennall  v.  Adney,  adopted  in  Edsi/wood  v.  Kenyon, 
Bhat 


V. 


BNKATE8H        Qn  thesc  ffrounds,  we  aflSrm  the  decree  of  the  District 
ASanbha'v.  ^  .  .        ,  1      V       •   V 

Judge  with  costs,  and  with  a  declaration  that  only  the  right, 

title,  and  interest  of  the  second  defendant,  Munjnith  Bhat, 
can  be  sold  under  the  attachment  of  the  three  houses  men- 
tioned in  the  plaint-* 

Decree  affiimied. 


^'^<'^<^rr^^^    y^  .  Z- 


June  24. 


[Appellate  Civil.  Jurisdiction.] 

Special  Appeal  No,  313  of  1872. 

Fakiea'pa'  bin  Satta'pa' Appellant. 

Chana'pa'  bin  Chanmala'pa' Respondent. 

Hindu  Law — Alienation  by  a  coparcener  of  his  share  in  the  wndivided 
family  property. 

Hdd  by  a  Full  Bench,  following  the  doctrine  laid  down  in  the 
preceding  case,  VaettdBv  Bhat  v.  Venkafesh  Sanbhdv,  that  a  Hinda 
parcener  may,  without  the  consent  of  his  coparceners,  alienate  bis 
share  in  undivided  family  property. 

Tukaram  v.  Jtanichandra  (6  Bom.  H.  C.  Rep.  A.  C.  J.  247)  approved 
and  adopted. 

Bajee  v,  Pandoorung  (Morris  Part  II.  93)  disapproved. 

THIS  was  a  special  appeal  from  the  decision  of  Baron 
Larpent,  District    Judge    of    Dharwar,  affirming   the 
decree  of  the  Principal  Sudr  Amin. 

Ghandpd  brought  this  suit  to  establish  his  right  to  a  house 
purchased  by  Fakirdpd  at  an  auction  sale  in  execution  of 
a  decree  against  the  plaintifPs  son^  B&slingdp&.  The  plain- 
tiff alleged  that  he  had  turned  out  Bdslingdpd  on  account  of 

(o)  8  Q.  B.  483. 
*  See  the  next  ca^e. 
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misconduct,  and  that  the  house  in  dispute  belonged  exclu-        1873. 


sively  to  himself.     Both  the  Lower  Courts  decreed  in  the  Fakira'pa' 
plaintiff's  favour.  Satya'pa' 

On  special  appeal,  Gibbs  and  Kemball,  JJ.,  remanded  the    Chana'pa' 
case  for  trial  of  the  issue  : — "  Whether  the   plaintiff    has  Chanmal'ap'a 
proved  that  he  built  the  house  wholly  and  entirely  with  his 
own  self-acquired  means,   irrespective  of  family  resources  ^' 
with  the  following  remarks : — 

"  The  District  Judge  has  not  found  sufficient  facts  to 
enable  this  Court  to  apply  the  Hindu  law  to  the  case.  It 
is  necessary  that  the  party,  alleging  that  the  house  he  built 
was  built  from  his  own  self-acquired  funds,  should  prove  his 
assertion:  Bdi  Manelid  v.  NarotaTodas  {a).  It  is  alleged 
that  the  site  was  ancestral ;  that  an  old  ancestral  house  was 
removed.  If  this  be  so,  it  could  hardly  be  said  to  have  been 
built  solely  from  the  self -acquired  means  of  Fakirapd.  We 
think  that  the  only  question  that  arises  in  the  case  is 
whether  Baslingdpd  has  a  share  in  the  house.  He  would 
have  a  share,  if  it  were  ordinary  ancestral  property ;  and  in 
accordance  with  a  ruling  of  this  Court,  he  could  dispose  of 
such  share,  even  though  no  partition  of  the  family  estate  had 
been  made:  Tukdrdm  v.  RaTnchccTidra  (b). 

On  the  District  Judge's  finding,  to  the  effect  that  the 
house  was  not  built  by  the  plaintiff  with  his  own  self- 
acquired  means,  the  Division  Court  made  a  reference  to  the 
Full  Bench  with  the  following  remarks : — 

"  The  question  decided  in  the  ca«e  of  Tukdrdm  v.  Ram- 
chcmdra  (supraj  having  arisen  in  this  case,  we  are  not  prepared 
to  follow  that  precedent.  We  consider  that  the  question 
should  be  re-considered  with  reference  to  Oangubdi  v.  Ra- 
mannd  (c),  Sadabart  Prasad  Sahuy.  Foolbash  Koer  (d),  ilp- 
povier  v.  Rama  Subba  Aiyan  (e), 

(a)  6  Bom.  H.  C.  Rep.  A.  C.  J.  1.       '  (5)  Ibid.  247, 
(c)  3  Bom.  H,  C.  Rep.  A,  C.  J.  66.  ( rf)  3  Beng.  L.  R.,  F.  B.,  31. 

(«)  11  Moo.  Ind.  App.  75, 
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^^^'  The  special  appeal  was  heard  by  Westeopp,  C.J.,  Melvili, 

FakirVpa'    West,  and  Nanabhai,  JJ.,  on  the  24th  June  1873. 

BIN 

ATYAPA  Shdnidrdm  Ndrdyayi  (vnth  him  Ghanmhdm  NiIlcant)toT 

Chana'pa'    the  appellant  referred  to  Vas^idev  Bhat  v.  Vciiktesh  Sdnhhav 

BIN 

Chanmala'pa'. 

FaA'irdpd  Lingdjm,  contra  cited  Ballojee  v.  Venlupa  (J) 
Bajee  v.  Pandoorung  (cj), 

WesTropp,  C.J. : — This  Court  is  of  opinion  that  the  case 
of  Tuhirdm  v.  Rdmchandra  (sujyra)  was  rightly  decided. 
The  question  as  to  the  right  of  a  coparcener  to  alienate,  for 
valuable  consideration,  his  share  in  Hindu  family  property 
before    partition,    has   been  lately  so  fully   considered  in 
Vamulev  Bhat  v.  Vcnhatc^h  Sanhhav,  that  we  deem  it  un- 
necessary  to   discuss  in   detail   the  authorities   upon   that 
question.     We  adopt  the  view  there  taken  by  the  Division 
Court,  in  which  TuJidrdm  v.  Rdvichaiidra  was-  then  cited 
and  approved.    The  only]  case  in  point  cited    for  the  re- 
spondent and  not  there  mentioned  is  Bajee  v.  Pandoorung 
(sujnu),  in  which  the  Sudr  Adalut  held  that  one  of  two 
brothers,  undivided  in  estate,  could  not  sell  his  share  iu 
Hindu   family  estate,  without   the  consent    of  the    other. 
The  Munsif,  however,  had  ruled  the   contrary.     The  As- 
sistant   Judge,     upon   the   opinion  of    the   Shdstri  of   the 
Zillah  Court,  reversed  the  Munsif  s  decree.     Mr.  Simson,  the 
sitting  Judge  in  the  Sudr  Adalut,  after  consulting  the  Shds- 
tri of   that  Court,  admitted   a   special  appeal  against  the 
decree  of  the  Assistant  Judge,  being  of  opinion  "that  there 
was  reason  to  suppose  that    the   facts  of  the  case  had  not 
been  explicitly  laid  before  the  Shdstri  of  the  Zilla  Court.'' 
Mr.  Bell,  the  single  Judge,  however,  when  the  case   was 
called  on  for  hearing,  decided  that  there  was   no  room  for 
such  a  supposition,  and  under  this  view  dismissed  the  appeal 
with  costs.     On  examination    of   the  opinion   of  the  Zilla 
Shdstri,  it  will  be  seen  that  there  is  an  inconsistency  in  it. 

*  Supra,  page  282. 
(/)  Sel.  Rep.  S.  D.  A.  216.  (ff)  Morris,  Part  II.  p.  9a 
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He  says,  ''  neither  brother  can  sell  his  share  before  separa-       1873. 


tion ;  "  and  yet  he  adds,  ''  the  part  of  the  house  containing  fakira'pa' 
the  cookroom  and  place  of  worship  belongs  to  the  elder  g^,^^/p^' 
brother  and  the  other  half  of  the  house  to  the  younger" —  v. 

a  dictum  at  variance  with  the  doctrine  in  Appovicr  v.  Rama        bin 
Suhba  {supra).     Moreover,  there  does  not  appear  to  have  ^^^^^'^^^ 
been  any  reference  to  decided  cases  in  Bajee  v.  Pandoonmg. 
For  these  reasons,  it  does  not  appear  to  this  Court  to  be  an 
authority  of  any  weight. 

The  case  of  Tuhivdm  v.  Eamchandra  was  followed  by 
Melvill  and  Kemball,  JJ.,  in  Special  Appeals  33  and  34?  of 
1871,  decided  14th  Juno  1871,  and  in  Special  Appeal  503  of 
1870  decided  by  the  same  Judges  on  the  6th  November  1871, 
and  in  several  other  cases. 

In  replying  to  the  question  hero  referred  to  us  by  Gibbs 
and  Kemball,  JJ.,  that  wo  consider  Tukunhn  v.  lidinchan- 
dra  to  have  been  rightly  decided,  and  to  be  in  accordance 
with  the  settled  law  of  this  Prcsidency,  we  must  not  bo 
understood  as  indicating  the  extent  to  which  that  case  is 
applicable  under  such  circumstances  as  those  of  the  present 
special  appeal. 

We  remand  this  cause  for  final  decision  to  the  first  Divi- 
sion Court. 

The  Division  Court  hold  the  plaintiff,  on  behalf  of  him- 
self and  four  of  his  coparceners,  entitled  to  recover  five- 
sixths  of  the  house,  and  the  defendant,  as  alienee  of  Basling- 
apa,  entitled  to  the  remaining  sixth  part. 
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[Appellate  Criminal  Jubisdiction.] 
Reg,  v.  Ba'i  Ratan, 

Code  of  Criminal  Procedure  {Ad  X.  of  1872)  Seca.  122  and  346, 
Unsigned  confeeeion  inadmimbh^Orcd  evidence  to  prove  unngned 
confeaeUm, 

The  confession  of  an  accnsed  person,  takes  by  a  Magistrate  having  no 
jurisdiction  to  commit  or  try  bim,  is  imperfect,  if  not  signed  by  the- 
accused  person  or  attested  by  his  mark,  and  is  inadmissible  in  evidence 
(Sees.  122  and  346,  Criminal  Procedure  Code.) 

The  term  "  Preliminary  Inquiry*'  in  the  final  clause  of  Sec.  346  means 
such  inquiries  as  are  the  subject  of  Chapters  XIV.  (of  Inquiries  and 
Tnals)  and  XV,  (of  Inquiry  into  cases  triable  by  the  Court  of  Session 
or  the  High  Court) ;  and,  therefore,  that  clause  does  not  apply  to  con- 
fessions recorded  under  Sec.  122,  which  refers  to  an  inquiry  not  during 
a  trial  or  one  held  with  a  view  to  committal,  but  an  inquiry  for  the 
purpose  of  forwarding  confessions,  when  recorded,  to  the  Magistrate 
by  whom  the  case  of  the  accused  person  is  inquired  into  or  tried. 
Consequently,  when  a  confession  taken  under  Sec.  122  is  inadmissible 
in  evidence,  oral  evidence  to  prove  that  such  a  confession  was  made  or 
what  the  terms  of  that  confession  were,  is  inadmissible  also  (Sec*  91  of 
the  Indian  Evidence  Act). 

rilHE  accused,  Bai  Ratan,  was  tried  along  with  her  paramour,, 
-*-  D^dabhdi,  for  the  offence  of  murder  by  H.  M.  Birdwood,. 
Session  Judge  of  Surat.  Dadabhdi  was  acquitted,  but  B&i 
Batan  was  convicted  and  sentenced  to  death. 

The  proceedings  having  been  submitted  by  the  Session 
Judge  for  confirmation  of  sentence  and  an  appeal  having 
also  been  admitted,  the  case  was  heard  by  Melvill  and 
Nanabuai  Haridas,  JJ. 

It  appeared  during  the  hearing  that  the  conviction  of  Bai 
Ratan  was  based  solely  on  her  own  confession,  taken  by  a 
to  Second  Glass  Subordinate  Magistrate  not  empowered 
eithertry  or  commit  the  accused  for  trials  which  confession 
was  neither  signed  by  her  nor  attested  by  her  mark. 
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A' 

BataN. 


The  Division  Bench,   entertaining  doubts  as  to  the  ad-  ^^^' 

missibility  in  evidence  of  this  confession,  referred  four  ques-  Rbo. 

tions  for  the  decision  of  the  Full  Bench,  with  the  following  ba'i 
remarks : — 

The  appellant,  Bai  Ratan,  has  been  convicted  of  the  mur- 
der of  her  husband,  Jai  Nathu,  and  sentenced  to  death. 

She  was  tried  together  with,  her  paramour,  Ddddbhai,  and 
the  Assessors  found  both  the  prisoners  guilty,  but  the  Ses- 
sion Judge  acquitted  Ddddbhdi  on  the  ground  of  the  in- 
sufficiency of  the  evidence.  Against  this  judgment  of  acquit- 
tal, the  Government  has  not  appealed. 

It  is  proved  that  Jai  Nathu  died  from  the  effect  of  arsenic 
administered  to  him  in  his  dinner. 

Bai  Ratan,  while  in  custody  of  the  Police,  made  astatement 
in  the  presence  of  a  Magistrate  (not  the  committing  Magis- 
trate) which  was  reduced  into  writing. 

At  the  trial,  D^ddbhdi's  pleader  objected  to  the  admission 
of  the  document  because  it  had  not  been  signed  by  B^i 
Batan.  The  Session  Judge  overruled  the  objection  on  the 
ground  that  the  Magistrate,  by  whom  the  confession  had 
been  recorded,  deposed  that  it  had  been  duly  made. 

A  child  of  Bii  Batan  and  the  deceased  has  given  confir- 
matory evidence  as  to  most  of  the  circumstances  mentioned 
in  the  confession.  There  is  nothing  in  his  deposition  which 
carries  the  case  against  Bdk  Ratan  further,  except  a  state- 
ment that  on  the  night  in  question,  she,  contrary  to  her  usual 
custom,  cooked  her  husband's  dinner  separately  from  that  of 
the  rest  of  the  family.  This  statement  was  disbelieved  by  the 
Session  Judge,  but  we  see  no  sufficient  reason  for  rejecting 
it.     There  is  no  other  evidence  against  Bdi  Ratan. 

The  Session  Judge's  reasons  for  convicting  Bdi  Ratan  are 
set  forth  in  the  following  extract  from  his  judgment : — 

"  Bii  Ratan  admits  that  a  criminal  intimacy  had  existed 
between  her  and  Dddiibhdi,  and  that  she  left  her  own  house. 
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1873.        at  the  snmmoHs  of  Djidnbhni,  and  went  to  meet  him  in  a 
Rko.        neighbouring  village.     She  admits  that  she  saw  Dadabhai 
^^:^         mixing  poison  in  her  husband^s  dinner,  and  that  she  re- 
Ratax.      mained  silent.     She  knew,  according  to  her  own  admissions, 
that  it  was  D^ddbh^i's  intention  to  take  her  husband's  life  ; 
for  she  says,  in  her  statement,  that  DSddbhfii  had  promised 
to  give  the  Bhil  from  whom  he  had  obtained  the  poison, 
Rs.  50,  on  the  dead  body  of  her  husband  coming  out  of  her 
house.     When  she  called  in  a  neighbour  early  in  the  morn- 
ing of  the  30th  April,  she  did  not  tell  him  what  had  hap- 
pened, and  it  was  not  till  after  sunrise  on  that  day  that  she 
says  that  she  tried  to  administer  an  antidote,  and  then  her 
husband's  case  was  hopeless. 

'*  Her  excuse  for  her  silence  is  that  she  was  afraid  of  Dida- 
bhdi.  But,  as  Jai  Nathu's  wife,,  she  was  bound  to  speak 
when  she  saw  him  eating  poison  which  she  knew  would 
kill  him. 

'^By  her  silence,  then,  and  by  her  failure  to  use  any  prompt 
remedies  after  Dndabh^ii  had  left  the  house,  she  caused  Jai 
Nathu's  death.  She  was  guilty  of  an  '  illegal  omission/  and 
as,  under  Sec.  32  of  the  Indian  Penal  Code,  words,  which  refer 
to  acts  done,  extend  also  to  omissions,  the  word  *  act  *  as  used 
in  Section  299  of  that  Code,  would  apply  to  Bdi  Ratan's  con- 
duct, as  it  was  described  by  herself  on  the  6th  May  last. 

"  She  did  not  admit  any  such  intention  as  is  contemplated 
in  the  first  three  clauses  of  Section  300,  but  under  the  circum- 
stances, as  admitted  by  herself,  she  must  have  known  that  her 
illegal  comission  was  'so  imminently  dangerous  that  it  must 
in  all  probability  cause  death '  (Clause  4  of  Section  300),  and 
she  was  guilty  of  the  omission,  'without  any  excuse  for 
incurring  the  risk  causing  death ';  for  fear  of  Dndfibhai 
was  not,  under  the  circumstances,  any  excuse — (see  Section 
94  of  the  Indian  Penal  Code). 

*'  B&i  Ratan  can,  I  am  of  opinion,  be  properly  convicted, 
on  her  own  past  admissions,  of  the  offence  of  murder." 
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The  points  of  law,  on  which  we  desire  to  have  the  advan-        1^73. 
tage  of  a  decision  by  the  Fall  Bench,  are  the  following : —  Rkg. 

V. 

1.  Whether  the  statement  or  confession  is  admissible  in      ^^'^ 

Ratak. 

evidence,  the  same  not  having  been  signed  by  B^i  Ratan  ? 

2.  If  that  document  bo  not  admissible,  whether  oral 
evidence  is  admissible  to  prove  that  a  confession  was  made 
by  Bai  Ratan,  and  the  terms  of  such  confession  ? 

3.  Whether  the  statement  or  confession  amounts  to  a 
confession  of  murder,  or  of  any  other  offence  ? 

4.  Whether,  regard  being  had  to  the  circumstance  that 
Dadabhai  has  been  acquitted,  Bdi  Batan  can  be  legally  con- 
victed, on  the  evidence  above  stated,  of  murder  or  of  any 
other  offence  ? 

The  reference  was  heard  by  Westropp,  C.J.,  and  MelviI/L, 
West,  Pinhey,  and  Nanabhai  Haridas,  JJ. 

Ohanashdm  Nilkanth,  as  amicus  curiae j  for  the  accused, 
commented  upon,  with  reference  to  the  first  question,  Sec- 
tions 122, 345,  and  346  of  the  Criminal  Procedure  Code,  (Act 
X.  of  1872).  Observing  that  Section  346  of  the  new  Proce- 
dure Code  corresponds  to  Section  205  of  the  late  Procedure 
Code,  he  cited  Reg.  v.  Timmi  {(i),  Reg.  v.  Musaamut  Nlruni 
(6),  and  Reg.  v.  Bhikaree  (c). 

With  respect  to  the  second  question  :  whether,  the  confes- 
sion being  inadmissible,  oral  evidence  was  admissible  to  prove 
that  it  was  made  by  BtU  Ratan  and  the  terms  of  that  confes- 
sion, he  relied  on  Section  91  of  the  Indian  Evidence  Act, 
and  mentioned  3  Russell  on  Crimes  and  Misdemeanors  449, 
Taylor  on  Evidence  §  36,  R.  v.  Tlolliiigfiliead  [d);  FliUUps  v. 
Wimhurn  {e),  ShekJt  Ibrahim  v.  Parvdtd  (/),  and  comment- 
ed on  Sections  4,  21  (7),  115,  122,  and  346  of  the  Criminal 

(a)  2  Bom.  IL  C.  Rep.  125.         [h)  70alc.  W.  Rep.  Cr.   R.  49. 
(c)  15  Oalc.  W.  Rop.  Or.  R.  63.        {d)    4  0.  and  P.  242. 
{e)    lljid.  Z16.  (f)    8  Bom.  II.  C.  Rep.  A  C.  J.  103. 
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1873.  Procedure  Code  of  1872,  and  Section  65  of  the  Indian 
Reg.  Evidence  Act,  and  submitted  that  both  the  first  and  second 
Ba'i        questions  should  be  answered  in  the  negative. 

It  is  unnecessary  to  notice  the  arguments  on  the  other 
questions. 

Dhirajldl  Mathurddds  (Government  Pleader) : — With 
respect  to  the  1st  question,  Section  346  of  the  Criminal 
Procedure  Code  contemplates  two  modes  of  recording  the 
examination  of  the  accused.  The  first  is  when  the  examina- 
tion is  taken  in  the  handwriting  of  the  Magistrate,  and  the 
second  is  when  it  is  not  so  taken.  The  word  ''  record  "  in 
the  clause  "  the  accused  person  shall  sign  or  attest,  by  his 
mark,  such  record,"  refers  to  the  next  preceding  clause, 
which  contemplates  the  second  of  the  two  modes  above 
stated.  The  signature  or  mark  of  the  accused  is  required 
only  in  the  case  when  the  Magistrate  does  not  record  the 
statement  in  his  own  writing.  It  is  only  in  such  case  the 
provision  under  consideration  is  to  be  enforced  and  not 
otherwise. 

But  supposing  the  confession  to  be  inadmissible,  yet  oral 
evidence  can  be  received  in  proof  of  it  under  the  last  proviso 
of  Section  346,  because  the  confession  was   taken  by  the 
Magistrate  at  a  preliminary  inquiry.     The  word  "  investiga- 
tions "  applies  to  police  action,  and  the  word  ''  inquiry ''  to 
the  action  of  a  Magistrate  or  Sessions  Court.     When  the 
Police  brought  the  accused  to  the  Magistrate  who  recorded 
the  confession  of  the  prisoner,  the  process  of  investigation 
ceased  and  that  of  inquiry  commenced.     Section  122  pro- 
vides that  when  the  magistrate,  upon  inquiry,  has  reason  to 
believe  that  the    confession    was  made    voluntarily,    then 
only  he  shall  record  the  confession.     This  shows  that  the 
action  of  the  Magistrate  is  to  be  in  connection  with  the 
inquiry.     But  supposing  the  action  of  the  Magistrate,  who 
recorded  the  confession,  fell  under  the  term  "  Police  investi- 
gation,'' yet  as  there  is  no  separate  definition  of  the  term 
^'  preliminary  inquiry,"  and  as  the  term  "  inquiry"  defined 


V. 

3a 
Ratan. 
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in  Section  4  is  large  enough  to  include  any  proceeding  con-        ^^73. 
ducted  by  a  Magistrate,  it  may  be    concluded    that    the        Rjsa. 
Legislature  intended  that  the  recording  of  a  confession  by        b^/j 
any  Magistrate    was  in  connection  with  an  inquiry  preli- 
minary to  the  trial.     Oral  evidence  is,  therefore,  admissible 
under  Section  346.     By  Section  80  of  the  new  Evidence 
Act,  the  Court  is  bound  to  presume  that  the  confession  was 
duly  made. 

[Westropp,  C.J. : — But,  on  the  face  of  it,  the  confession 
was  not  duly  taken,  because  it  does  not  bear  the  signature 
or  mark  of  the  accused  as  required  by  law.] 

According  to  English  law,  oral  evidence  may  be  re- 
ceived— see  Taylor  on  Evidence,  Section  817  ;  3  Russell  on 
Cr.  455  and  456.  In  Lambe's  case  {g)  the  signatures  both 
of  the  Magistrate  and  the  prisoner  were  omitted.  The  Ma- 
gistrate s  signature  was  necessary  under  the  statutory  pro- 
vision of  law.  And  yet  the  Magistrate's  clerk  was  called  to 
give  evidence  as  to  what  the  prisoner  had  said  independent- 
ly of  the  prisoner's  confession  as  contained  in  the  record. 

[Mblvill,  J.: — But  the  English' statute  does  not  contain 
the  prohibition  in  Section  91  of  our  Evidence  Act.] 

Where  a  document  is  inadmissible  for  want  of  stamp  or 
registration,  it  may  be  used  for  the  purpose  of  refreshing 
one's  memory — ^see  2  Taylor  on  Evidence,  Section  1268,  and 
Section  159  of  the  Evidence  Act.  This  case  may  be  reman- 
ded in  order  that  evidence  may  be  taken  in  proof  of  the  con- 
fession of  the  accused. 

Ghanashdm  Nilkanih  in  reply : — The  contention,  that  the 
accused's  signature  or  mark  is  required  only  when  the  state- 
ment of  the  accused  is  not  taken  down  in  the  handwriting  of 
the  Magistrate,  is  both  fallacious  and  opposed  to  the  drift 
and  natural  construction  of  Section  346.  The  making  of  a 
memorandum  does  not  give  the  examination  of  the  accused 
the  character  of  a  record.   If  clause  1  be  put  together  with 

(i/)  2  Leach,  562, 
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1873.        clause  3  of  Section  34G,  it  will  be  seen  that  the  e:j:ainination 
"^gQ         must  be  called  a  record,  whether  it  is  taken  down  in  the 
^-  handwriting  of  the  Magistrate  or  not.     The  limit,  therefore, 

Ratan.  sought  to  be  put  on  the  provision  which  requires  the  signa- 
ture or  mark  of  the  accused,  is  groundless.  The  record  must 
be  signed  or  attested  by  '^the  mark  of  the  accused  in  either 
case.  In  the  present  case,  it  not  having  been  so  signed  or 
attested,  has  been  illegally  admitted  in  evidence. 

With  respect  to  the  2nd  question,  it  has  been  contended 
that  the  confession  of  Bsii  Ratan  was  taken  at  a  preliminary 
inquiiy.     The   expression   in  Section    122,  that  when  the 
Magistrate,  on  hupilry,  shall  be  satisfied  that  the  confession 
A  was  freely  made,  then  only  he  shall  record  it,  has  been  relied 

on  by  the  Goverment  Pleader  to  settle  the  meaning  of  the 
action  of  the  Magistrate  who  recorded  the  confession  in  this 
case.     That   inquiry   only  means    an  inquiry  into  the  vo- 
luntariness  of  the  confession.     The  first  portion  of  the  sec- 
tion shows  in  antithesis  that  the  Magistrate,  who  records  the 
confQssion,    shall   forward  the  same  to  the  Magistrate  fcy 
whom  the  case  is  iyujuired  into  or  tried.     The  Magistrate,  in 
the  present  case,  has  recorded  the  confession  not  upon  an 
inquiry  into  the  case.     Besides,  the  authorities  already  cited 
show  that  a  preliminary  inquiry  means  an  inquiry  before  the 
committal  or  trial  of  a  case,  and  that  it  must  be  held  by  a  ^ 
Magistrate  having  jurisdiction  to  commit  for  trial — Sections 
SS'jf  358,  471  of  the  Procedure  Code.     The  confession  of 
Bdi   Ratan  was,  therefore,    not  recorded   at  a  preliminary 
inquiry,  and,  hence,  the  last  proviso  of  Section  346  does 
not  assist  the  prosecution  in  the  present  case.     There  is 
another  reason  why  that  proviso  is  not  applicable.      The 
proviso  refers  to  a  defect  in  recording  the  examination  of 
the   accused,  while  the   statement    of  B5i  Ratan   was  not 
an  examination  taken  before  a  Magistrate  having  jurisdic- 
tion  under  Section  193  of  the  Criminal  Procedure  Code. 
The  distinction  of  examination  before  a  Magistrate  having 
jurisdiction,  and  a  confession  to  a  Magistrate  having  no 


This  question  depends  upon  the  construction  of  Sections  122 
and  346  of  the  Criminal  Procedure  Code,  and  upon  the  extent 
to  which  the  latter  section  is  applicable  to  the  confession 
made  under  the  former  section. 

Those  sections  are  the  substitutes  for  the  latter  part  of 
Section  149  and  for  Section  205  of  the  late  Criminal  Proce- 
dure Code,  neither  of  which  contained  any  provision  as  to 
the  accused  signing  the  confession  made  by  him  or  his  exami- 
nation. 

With  Section  205  of  that  Code,  the  Courts  required  a  strict 
compliance :  Reg,  v.  Mussamut  Niruni  (A),  Reg,  v.  Bkikaree 
(t),  Reg.  V.  Timmi  {j)jReg.  v.  Kalld  (k),  Reg.  v.  Pevddi  (l), 
Reg.  V.  Vithoji  (m),  Reg,  v.  Ganii  (n).  In  some  of  the  last- 
mentioned  instances,  the  Court  remanded  the  cases  in  order 
jbhat  the  evidence  of  the  writer  of  the  alleged  confession  or 

(h)  7  Calc.  W.  Rep.  Or.  R.  49.  (i)  15  Ibid.  63. 

(j)  2  Bom.  H.  0.  Rep.  125  2nd.  ed.  (k)  Ibid.  395. 

(0  Ibid,  397.        (w)    Ibid.  398.        (n)  Ibid.  399. 


Ratan 
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jurisdiction,  is  drawn  by  Section  45  of  the  Code.     Section 1873^ 

91  of  the  Indian  Evidence  Act  completely  bars  the  admis-  Rbg. 
sion  of  oral  evidence  to  prove  the  confession  which  is  forth-  b\/j 
coming.  If  the  secondary  evidence  were  admissible  either 
undpr  the  Procedure  Code  or  the  Evidence  Act,  then  the 
confession  might  have  been  permitted  to  be  used  to  refresh 
the  memory  of  the  Magistrate  under  Section  159  of  the 
Evidence  Act.  But  as  the  case  stands  at  present,  the  con- 
fession cannot  be  used  at  all. 

The  judgment  of  the  Full  Bench  was  delivered  on  the 
18th  September  1873  by— 

Westropp,  C.J. : — Four  questions  have  been  submitted  to 
the  present  Full  Bench  by  the  Division  Court. 

Of  these  the  first  is :  "  Whether  the  statement  or  confes- 
sion of  the  accused  Bni  Ratan  is  admissible  in  evidence,  the 
same  not  having  been  signed  by  her  V 
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1873.  of  some  other  person  present  might  be  taken  to  prove  that 

Rijo.  it  had  been  made^  the  record  of  it  being  inadmissible  on 

^•/  account  of  its  want  of  accordance  with  the  requirements 

Ratan.  of  Section  205. 

In  Reg.  v.  Vdhdld  Jethd  (o),  it  was  held  that  the  words  *'a 
Magistrate'^  in  Section  149  of  the  same  Code  mean  "  any 
Magistrate,"  and,  therefore,  that  although  the  practice  of 
taking  prisoners  before  a  Magistrate,  not  having  jurisdiction 
to  try  or  commit  for  trial,  for  the  purpose  of  having  a  confes- 
sion recorded,  was  not  generally  desirable,  yet  such  a  confes- 
sion was  legally  admissible. 

The  new  Code,  adopting  that  decision,  has,  in  its  22nd  and 
122nd  sections,  expressly  authorized  any  Magistrate  to  re- 
cord a  confession  of  the  accused.  The  final  clause  in  Section 
45  renders  such  confessions,  as  that  section  relates  to,  admis- 
sible in  evidence  in  all  subsequent  proceedings. 

The  confession  of  Bdi  Katan  has  be^n  recorded  by  a  Se- 
cond Class  Magistrate,  who  has  not  original  jurisdiction 
either  to  commit  or  tiy  such  a  case  as  the  present,  and  who 
was  not  deputed  under  Section  115,  by  a  Magistrate  having 
jurisdiction,  to  hold  a  preliminary  inquiry  or  otherwise  to 
dispose  of  it.  Accordingly,  the  Second  Glass  Magistrate 
only  recorded  the  confession,  the  matter  having  been 
brought  before  him  previously  to  the  inquiry  held  by  the 
committing  Magistrate. 

Section  122  of  the  new  Criminal  Procedure  Code  especially 
treats  of  such  confessions.  It  is  to  be  noted  that  it  is  part 
of  the  Chapter  (X.)  relating  to  "investigation'*  by  the  Police, 
which  is  carefully  distinguished  in  the  glossary  of  the  Code 
(Section  4)  from  "  inquiry''  by  a  Magistrate  or  Court ;  and 
that  Sections  21  (cl.  7)  and  22cl.  2.)  describe  such  confes- 
sions as  confessions  "  during  a  Police  investigation." 

Section  122  enacts  that  ''Any  Magistrate  may  record  any 
statement  made  to  him  by  any  person,  or  any  covfession  made 

(o)  7  Bom.  H.    C.  Kcp.  Cr.  Oa.  56. 
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(Signed)     A.  B. 
Magistrate. 


i9 


The  inquiry,  spoke  of  in  this  latter  portion  of  Sec.  122, 
is  not  an  inquiry  into  the  case,  but  simply  into  the  question 
whether  the  confession  is  voluntarily  made. 

Section  346,  taken  per  se,  would  appear  to  apply  only  to 
examinations  of  the  accused  taken  on  inquiries  (as  distin- 
guished from  investigations)  and  trials.  We  find  it  in  the 
sub-division  of  Chapter  XXV.  relating  to  "  The  examina- 
tion of  accused  persons  "  which  seems  to  be  quite  a  distinct 
process  from  a  statement  or  confession  made  during  the 
Police  investigation.  Were  this  not  intended  to  be  so,  Sec, 
122  would  have  been  superfluous. 


to  him  by  any  person  accused  of  an  offence  by  any  Police  1873. 
Officer  or  other  person.  Such  statements  shall  be  recorded  in  Reo. 
the  manner  hereinafter  prescribed  for  recording  evidence,  g', 
<md  Slick  confession  shall  be  taken  in  the  mann-er  provided  in  R^tan. 
Sections  345  and  346,  and  shall,  when  recarded,  be  forwar- 
ded to  the  Magistrate  by  whom  the  case  is  inquired  into  or 
inried,^*  Pausing  here,  it  is,  with  especial  reference  to  the  con- 
cluding passage  in  Sec.  346,  important  to  remark  :  Ist — that 
Sec.  122  only  provides  that  the  confession  "  shall  be  taken," 
(and  not  that  it  shall  also  be  otherwise  dealt  with,  or  its 
defects,  if  any,  supplied,)  **  in  the  manner  provided  in  Sec- 
tions 345  and  346;"  2ndly — ^that  the  taking  of  such  a  con- 
fession is  clearly  distinguished  in  Sec.  122  from  the  inquiry 
into  the  case,  because  that  section  provides  that  when  the 
confession  is  recorded,  it  shall  *'  be  forwarded  to  the  Magis- 
trate by  whom  the  case  is  inquired  into  or  tried."  The  same 
section  then  proceeds  thus  :  *'  No  Magistrate  shall  record 
any  such  confession  unless,  upon  inquiry,  he  has  reason 
to  believe  that  it  was  made  voluntarily,  and  he  shall  make  a 
memorandum  at  the  foot  of  any  such  confession  to  the 
following  effect :  '  I  believe  that  this  confession  was  vo- 
luntarily made.' 
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1873.  Section  346  consists  of  five  portions,  which,  for  conveni- 

Reg.        ence  of  reference,  we  have  marked  with  the  letters  (a),  (6),  (c), 

Ba'i         i^^)  ^^^  (^)»  ^°^  enacts  that : 
Ratan. 

(a) — 'H/VTienever  an  accused  person  is  examined,  the  whole 

of  such  examination,  including  every  question  put  to  him  and 

every  answer  given  by  him,  shall  be  recorded  in  full,  and 

shall  be  shown  or  read  to  him,  and  he  shall  bo  at  liberty  to 

explain  or  add  to  his  answers, 

(6) — "  When  the  whole  is  made  conformable  to  what  he  de- 
clares is  the  truth,  the  examination  shall  be  attested  by  the 
signature  of  the  Magistrate  or  Sessions  Judge,  who  shall 
certify  under  his  own  hand  that  it  was  taken  in  his  presence 
and  in  his  hearing,  and  contains  accurately  the  whole  of  the 
statement  made  by  the  accused  person. 

(c) — ''  In  cases  in  which  the  examination  of  the  accused 
person  is  not  recorded  by  the  Magistrate  or  Sessions  Judge 
himself,  he  shall  be  bound,  as.  the  examination  proceeds, 
to  make  a  memorandum  thereof  in  the  vernacular  of  the 
District,  or  in  English,  if  he  is  sufficiently  acquainted  with 
that  language ;  and  such  memorandum  shall  be  written  and 
signed  by  the  Magistrate  or  Sessions  Judge  with  his  own 
hand,  and  shall  be  annexed  to  tJie  record.  If  the  Magis- 
trate or  Sessions  Judge  is  precluded  from  making  a  memo- 
randum as  above  required,  he  shall  record  the  reason  of  his 
inability  to  do  so. 

(d) — ''The  accused  person  shall  sign  or  attest  by  his  mark 
such  record. 

(e) — *^  If  the  examination  be  taken  in  the  course  of  a  pre- 
liminary inquiry,  and  the  Court  of  Session  find  that  the  pro- 
visions of  this  section  have  not  been  fully  complied  with,  it 
shall  take  evidence  that  the  prisoner  duly  made  the  state- 
ment recorded:  Provided  that,  if  the  error  does  not  prgudico 
the  prisoner,  it  shall  not  be  deemed  to  afl'ect  the  admissibility 
of  the  statement  so  recorded.  " 
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For  the  Crown  it  has  been  argued  that  this  346th  section        1873. 


contemplates  two  cases :  1st — where  the  examination  is  taken        j^^^ 
down  in  the  handwriting  of  the  Magistrate  or  Sessions  Judge        J'; 
himself,  and  is  signed  by  him  ;  2nd — where  it  is  taken  down      Rataw. 
in  the  handwriting  of  another  person  in  the  presence  of  the 
Magistrate  or  Sessions  Judge,  but  is  signed  by  the  Magistrate 
or  Sessions  Judge  ;  in  which   second  case  he  is  required  (if 
able  )  to  make  the  memorandum  mentioned  in  clause    (c) ; 
and  that  the  signature  or  mark  of  the  accused,  mentioned  in 
clause    (t?),  is   required  only  in   the  second  case,  inasmuch 
as  the  confession,  not  being  written  by  the  Magistrate  or  Ses- 
sions Judge  himself,  stands  in  greater  need  of  confirmation 
of  its  accuracy  by  the  signature  or  mark  of  the  accused,  than 
in  the  first  case,  when  it  is  written  by  the  Magistrate  or  Ses- 
sions Judge  personally. 

We  do  not  concur  in  that  argument. 

Were  we  to  refer  the  phrase  '^  such  record  "  in  clause  (e) 
to  its  immediate  antecedent,  the  record,  which  the  accused 
person  would  be  required  to  sign,  would  be  that  of  the  in- 
ability of  the  Magistrate  or  Sessions  Judge  to  make  the  memo- 
randum enjoined  in  clause  {d).  To  attribute  such  an  intention 
to  the  Legislature  would  be  absurd.  Moreover  in  Sees.  333, 
334,  and  335,  where  a  similar  memorandum  is  required,  no 
special  safeguard  is  provided.  Whether  the  examination  is 
written  down  by  the  Magistrate  or  Sessions  Judge  hi/nself, 
or  by  some  other  person  for  him,  and  in  his  presence  and  hear- 
ing, the  record  of  it  must  be  shown  or  read  to  the  accused 
person,  who  has  in  either  case  an  equal^opportunityof  explain- 
ing or  adding  to  his  answers ;  so  that  we  see  no  greater  reason 
for  requiring  his  signature  to  it  in  one  case  than  in  the  other. 
The  reason  for  requiring  that  signature  was  probably  the  same 
in  both  cases,  namely,  to  furnish  a  new  and  strong  test  whe- 
ther the  confession  was  voluntary  and  free  from  controlling 
influences,  and  to  afford  him  a  locus  penitcntice — an  ulti- 
mate opportunity,  before  the  final  completion  of  the  record, 
23  H  c 
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1873.  of  indicating  that  the  confession  was  not  volnntary,  or  was 

j^gQ  made  under  improper  influence,  if  such  were  the   case,  and 

^',  also  an  additional  opportunity  of  denying  the  accuracy  of  the 

Ratan.  record  of  that  confession. 

We  think,  too,  that  if  the  Legislature  intended  that  the 
signature  of  the  accused  should  be  required  to  the  record  in 
the  event  only  of  its  having  been  written  by  some  person 
other  than  the  Magistrate  or  Sessions  Judge,  it  would,  as  it 
easily  might,  have  expressly  said  so. 

It  follows  from  this  that,  in  our  opinion,  the  confession  in 
the  present  case  was  defective  for  want  of  the  signature  of 
the  accused.  The  error  of  the  Second  Class  Magistrate,  in 
omitting  to  ask  her  to  sign,  was,  having  regard  to  the  probable 
intention  of  the  Legislature  in  requiring  the  signature  of  the 
accused,  of  such  a  nature  as  may  have  seriously  prejudiced 
her,  and,  therefore,  as  we  think,  rendered  the  thus  imperfect 
record  of  the  confession  inadmissible  in  evidence  against 
her.  See  Eeg.  v.  Musaamut  Niruni  and  Iteg,  v.  Bhikaree 
{sujpra) . 

It  remains,  then,  to  be  decided  whether  this  error  can 
now  be  rectified;  and,  in  considering  that  question,  we 
should  consider  also  the  2nd  point  submitted  to  us  by  the 
Division  Court,  viz  :  *'  J£  the  document  be  not  admissible, 
whether  oral  evidence  is  admissible  to  prove  that  a  confes- 
sion was  made  by  Bai  Ratan,  and  the  terms  of  that  confes- 
sion ?  " 

The  91st  section  of  the  Indian  Evidence  Act  (I.  of  1872) 
enacts  that :  ^'  When  the  terms  of  a  contract,  or  grant,  or  of 
any  other  disposition  of  property,  have  been  reduced  to  the 
form  of  a  document,  and  in  all  cases  in  vjhich  any  matter  is 
required  by  law  to  be  reduced  to  the  form  of  a  document^  no 
evidence  shall  be  given  in  proof  of  the  terms  of  such  contract, 
grant,  or  other  disposition  of  property,  or  of  such  matter, 
except  the  document  itself,  or  secondary  evidence  of  its 
contents  in  cases  in  which  secondary  evidence  is  admissible 
under  the  provisions  hereinbefore  contained." 
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Then  follow  some  exceptions  and  explanations  not  bearing        ^^^^' 
upon  the  present  case.  R^o. 

V. 

With  a  full  recollection  of  Sec.  65,  cl.  {e)  and  of  Sec.  74  of  r^tan. 
the  same  Act,  we  must  say  that  this  does  not  appear  to  us 
to  be  a  case  in  which  secondary  evidence  of  the  contents  of 
the  original  confession  would  be  of  any  avail.  The  primary 
evidence  is  itself  forthcoming,  and  has  been  produced,  and 
secondary  evidence  of  its  contents,  whether  such  secondary 
evidence  is  a  copy  or  oral  evidence  of  its  contents,  would,  if 
full  and  accurate,  disclose  the  defect  in  the  original  record, 
namely,  the  absence  of  the  signature  of  the  accused,  and  the 
case  would,  accordingly,  remain  precisely  in  the  same  condi- 

9 

tion  as  it  now  is. 

The  provision  in  Sec.  91  of  the  Evidence  Act  that  "  in  all 
cases  in  which  any  matter  is  required  by  law  to  be  reduced 
to  the  form  of  a  document,*'  no  evidence  shall  be  given  in 
proof  of  such  matter  except  the  document]  itself,  must, 
accordingly,  be  regarded  as  an  objection  fatal  to  the 
adoption  of  the  course,  very  justly  sanctioned,  before  the 
passing  of  the  Evidence  Act  of  1872,  in  the  cases  in  Vol.  II. 
Bombay  High  Court  Reports,  pp.  395  to  399,  already  men- 
tioned (i.e.,  remanding  the  case  in  order  that  oral  evidence 
of  the  writer,  or  some  other  person  or  persons,  present  when 
the  confession  was  made,  may  be  taken  as  to  what  the  accu- 
sed thensaid,  and  as  to  the  circumstances  under  which  he  said 
it),  unless  the  final  clause  in  Sec.  346  of  the  Criminal  Proce- 
dure Code  is  applicable  to  confessions  taken  under  Sec. 
122  of  that  Code.  If  it  be  so,  it  would,  as  well  because  it 
is  a  special,  as  because  it  is  a  later  enactment,  override  Sec. 
91  of  the  Evidence  Act,  and  evidence  might  be  taken  by 
the  Session  Court  that  the  prisoner  (accused)  "  duly  made" 
a  confession  to  the  same  effect  as  that  recorded.  By  *'  duly 
made  *'  is  probably  meant  made  in  such  a  manner  as  not  to 
be  rendered  inadmissible  by  Sees.  24,  25,  or  26  of  the  Evi- 
dence Act,  or  Sees.  119,  120,  and  121  of  the  new  Criminal 
Procedure  Code.    [The  same  remark  would  apply  to  those 
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1873.        words  in  the  ultimate  clause  in  Sec.  45  in  that  Code.]     It 
Reg.        has  already  been  remarked  that  there  is  nothing  in  Sec.  122 
j^'^Vj        of  that  Code  which  jper  se  would  have  the  effect  of  rendering 
Ratan.      the  final  clause  of  Sec.  346  applicable  to  confessions  recorded 
under  Sec.  1 22.    The  lastmentioned  section  simply  prescribes 
that  confessions  shall  be  '^  taken"  in  the  manner  prescribed 
in  Sees.  345   and  346,  but  is  silent  as  to  the  mode,  if  any, 
in  which  irregularities  may  be  cured.     The  question,  then, 
is  whether  the  language  in  the  final  clause  of  Sec.  346  is,  of 
itself,  sufficient  to  include  confessions  under  Sec.  122.     We 
are  of  opinion  that  it  is  not.     The  examination  spoken  of  in 
the  final  clause  of  Sec.  346  is  an  ''examination  taken  in  the 
course  of  a  preliminary  inquiry."    It  should  bo  noted  that  the 
term  used  is  not  "inquiry"  simply.  Were  it  so,  the  description 
of  that  term  given  in  the  Glossary  (Sec.  4)  might  be  resorted 
to,  though  we  are  not  now  prepared  to  say  positively  that  we 
could  regard  the  recording  by  a  Magistrate  (without  power 
to  commit  for  trial  or  to  try)  of  a  confession  under  Sec.  122 
as  an   inquiry  within  Sec.  4.     By  the  term  '^  preliminary 
inquiry,"  which  is  the  phrase  employed  in  the  final  clause 
of  Sec.  346,  we  understand  such  inquiries  as  are  the  subject 
of  Chapters  XIV.  and  XV.  of  the  new  Code.  The  phrase  "pre- 
liminary inquiry"  actually  occurs  in  Sees.  115, 346, 357and471, 
and  in  the  margin  to  Sec.  189  only ;  but  the  context  shows 
that,  in  the  majority  of  cases  in  which  "inquiiy"  is  mentioned^ 
it  means  inquiry  by  the  committing  Magistrate.    The  exami- 
nation of  the  accused,   taken   in  the  course  •  of  preliminary 
inquiry  mentioned  in  Sec.   346,  is  the  examination  taken 
during  such  inquiry  by  the  Magistrate  under  Sec.  193,  and 
rendered  admissible  in  evidence  by  Sec.  248.     The  distinc- 
tion between  examination  and  confession  is  plainly  drawn  in 
the  two  last  clauses  of  Sec.  45. 

It  is  worthy  of  notice  that  the  power  to  take  evidence, 
aliunde,  of  the  examination  of  the  accused,  when  the  record 
of  it  is  irregular,  is,  by  Sec.  346,  intrusted  to  the  Court  of 
Session  only.    So  that  in  the  case  of  such  a  record,  as  that  in 
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the  present  case,  of  the  confession  of  the  accused  being  for-  1^73. 

warded  to  a  Magistrate  having  jurisdiction  to  commit  or  try,  Reg. 

he  could  not  remedy  the  irregularity  by  taking  evidence,  -^^^^ 

aliunde,  of  the  confession.  Ratak, 

For  these  reasons,  we  think  that  the  first  and  second 
questions,  submitted  to  us  by  the  Division  Court,  must  be 
answered  in  the  negative. 

It  having  been  admitted  by  the  Government  Pleader  that, 
without  the  confession,  there  is  not  sufficient  evidence  to 
sustain  the  conviction,  and  that  too  being,  as  we  are  inform- 
ed, the  opinion  of  the  Division  Court,  Sec.  167  of  the  Evidence 
Act  is  not  applicable  here,  and,  for  the  same  reason,  it  being 
impossible  to  maintain  that  the  accused  has  not  been  pre- 
judiced in  her  defence  by  the  improper  admission  of  the  con- 
fession at  the  trial.  Sec.  283  of  the  new  Criminal  Procedure 
Code  is  also  inapplicable.  Hence  our  answers  to  the  first 
and  second  questions  must  be  fatal  to  the  conviction,  and  it 
becomes  unnecessary  for  us  to  answer  the  third  and  fourth 
questions. 

This  case  has  been  well  argued  on  both  sides,  and  we  are 
especially  indebted  to  Mr.  Ghanashim  Nilkant,  who  has 
generously  volunteered  his  valuable  services  on  behalf  of  the 
accused.     She  would  otherwise  have  been  inops  cmwilii. 

The  case  is  remitted  for  final  disposal  to  the  Division 
Court. 

25th  September  1873.  On  this  day  the  Division  Bench 
(Melvill  and  Nanabhai  Haridass,  JJ.)  directed  the  accused 
B&i  Batan  to  be  acquitted  and  discharged. 

Accused  acquitted. 

Note  bt  the  Editor  : — The  above  Full  Bench  ruling  was  followed  .^c.  ^^  ^  y 
in  Reg.  v.  A^  bin  Kcsu  decided  by  Melvill  and  Pinhey,  J  J.,  on  tho 
25th  September  1873. 
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.  1873-  r Appellate  Civil  Jurisdiction.] 

April  25.  -r^        1        A  »TiTJi»T  riFTo 

___^__-  BegiUar  Appeal  No.  4t  of  1873. 

,/^  Girdharla'l  Daya'lda's  .,. {PW)  App^ll(^'i^f" 

Jaganna'th  Girdharbha'i  and  Chota'la'l 

Ula'sra'm {Befts.)  Respondents. 

Judgt^s  referring  to  documents,  and  facts  not  in  the  pland — Mal%cio%» 
^osecution  without  reasonable  or  probable  cause — Amount  of  damages, 

A  Judge,  in  considering,  under  Sec.  32  of  the  Civ.  Pro.  Code,  whether 

.  he  should  admit  or  reject  a  plaint,  is  wrong  in  referring  to  documents 

and  facts  cot  stated  in,  or  annexed  to,  the  plaint,  nor  ascertained  by 

him  by  interrogation  of  the  plaintiff,  although  such  documents  and 

facts  may  have  been  on  record  in  other  proceedings  in  the  Judge^s  Court. 

In  a  plaint,  claiming  damage  for  an  unsuccessful  criminal  prosecu* 
tion  of  the  plaintiff  by  the  first  defendant,  and  sanctioned  by  the 
second  defendant  as  a  Subordinate  Judge,  the  plaint ifi  (though,  stating 
in  the  plaint  that  the  second  defendant  '*  maliciously  and  without 
authority"  sanctioned  the  prosecution,  and  that  the  Magistrate,  before 
whom  it  was  brought,  held  that  there  was  no  cause  whatever  for  the 
charge,)  did  not  allege  in  the  plaint  that  the  1st  defendant  prosecuted 
him  (plaintiff)  maliciously  and  without  any  reasonable  or  probable 
cause,  or  that  the  prosecution  was  sanctioned  by  the  2nd  defendant 
without  reasonable  or  probable  cause  ; 

Held  that  the  plaint  was  properly  rejected,  and  that  there  was  no 
^ood  ground  for  allowing  the  plaint  to  be  amended,  the  plaintiff' 
having  delayed  the  filing  of  it  until  the  last  day  but  one  allowed  by 
the  law  of  limitation. 

•  Quaere — Whether  the  first  and  second  defendants  could  properly  be 
joined  in  such  an  action  ? 

In  every  such  plaint,  plaintiff  should  name  the  amount  of  damages 
which  he  seeks  to  recover  as  compensation  for  the  injury  of  which  h& 
complains. 

THIS  was  a  regular  appeal  against  a  decision  of  Mr.  Newn- 
ham,  the  District  Judge  at  Surat. 
Girdharldl  Day&ldds  instituted  this  suit  against  Jagnn^th 
Girdharbhdi  for  damages  or  compensation  for  a  criminal 
prosecution  unsuccessfully  brought  against  him  (Girdharldl) 
by  Jaganndth,  and  against  Chotdldl  Uldsrdm,  the  2nd  defen- 
dant, as  the  Subordinate  Judge  at  Broach,  for  sanctioning 
that  prosecution  "  maliciously  and  without  authority.'^  The 
District  Judge  rejected  the  plaint  on  the  facts  and  for  the 
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Yeavsons  contained  in  the  following  extract  from  his  judg-        ^^73. 

ment : —  Gibdharla'l 

"  On  consulting  several  papers  on  my  records,  which  bear  ^, 

on  the  facts  leading  to  this  prosecution,  I  find  that  about  the   ^qj^^^^ 

year  1869  Jaffanndth  obtained  a  decree  in  the  Broach  Court    bha'i  and 

,  .  Chota'ia'l. 

against  Girdharlal  and  his  brother,  which  was  confirmed,  on 

appeal,  by  my  predecessor,  Mr.  Kemball,  who,  at  the  same  time, 

remarked  on  the  frivolous  character  of  the  principal  objections 

taken  by  the  defendants.     Sometime  afterwards,  Girdharlal 

instituted  criminal  proceedings  against  Jaganndth,  believing 

that    he  had  discovered  new  evidence  and  requested  the 

Broach  Subordinate  Judge's  sanction  to  them.  •  Being  refused, 

he  applied  to  mo;  but  I  declined  to  give  such  sanction  as  long 

as  Mr.  KembalPs  decree  remained  unaltered.     On  this,  he 

applied  for  a  review  of  judgment  which  was  allowed ;  but, 

after  enquiry,  I  found  no  sufficient  reason  to  disturb  my 

learned  predecessor's  decree. 

"  On  this,  it  appears  that  Girdharlal  prosecuted  on  a  charge 
not  requiring  sanction,  as  I  find  Jagannath  trifed  by  the 
Acting  Assistant  Session  Judge  of  Broach  for  criminal 
breach  of  trust,  but  at  once  acquitted,  that  officer  holding 
that  the  allegations  of  the  prosecutor  himself  did  not  warrant 
such  a  charge. 

"  Jagannath,  then,  in  his  turn,  sued  on  another  note.  Gir- 
dharlal and  his  brother  put  in  an  answer  for  which  Jagannath 
prosecuted  the  former,  the  Subordinate  Judge  giving  formal 
sanction.  The  Magistrate,  Mr.  Entee,  however,  discharged 
him,  expressing  strongly  his  opinion  of  his  innocence. 
Hence  this  plaint  which  has  .been  tendered  on  the  last  day 
allowed  by  the  law  of  limitation. 

"  Against  Jagannath,  there  is  certainly  a  ground  of  action ; 
but  with  regard  to  the  Subordinate  Judge — the  inclusion  of 
whom  in  the  plaint  has  rendered  necessary  its  presentation  in 
this  Court — this  is  the  first  plaint  of  the  kind  that  Ijhave  seen. 

"  In  the  cases  of  Vinayai  v.  Itchd  (a)  and  VenJcat  v.  Arm- 

strong  (b)  there  was  an  irregularity  in  defendant's  actions;  in 
(a)  3  Bom.  H.  C.  Rep.  A.  C.  J.  38.  (6)  Ibid,  47. 
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1873.        the  latter  ease,  Westropp,  J.  remarked  ^j>nmafaci\  tLeact 


Cik/ta'la'l. 


Oihdhikla'l  complained  of  is  a  wrongful  act .'  So  in  Vtthob*i  v.  Curjitld 
Daya'lda  ».  j^^^  ^]j^  action  was  irregnlar.  But  in  this  case,  the  Subordinate 
jAc;\y.vi'TH  Judge  had  clearly  jurisdiction  to  give  leave  for  a  prosecution, 
bha'i  A5D  if  he  thought  it  advisable,  although  the  plaintiff  says  it  was 
done  '  without  authority '  {vagar  ddlukdri)  whatever  he  may 
mean  by  that.  There  is  no  question  of  the  Subordinate  Jndge 
'  believing  himself  in  good  &.ith  to  have  jurisdiction  *  (Act 
XVIII  of  1850)  ;  he  ha/l  jurisdiction,  acting  on  his  opinion 
of  the  case.  The  plaintiff,  it  is  true,  charges  him  with  acting 
'in  malice'  {[tnp  hudhithi).  But  if  everyone,  who  may  choose 
to  assert  that  a  public  officer  performed  a  perfectly  regular  act 
malicloutfhj,  is  to  be  allowed  to  sue  him  in  the  Civil  Court,  it 
follows  that  every  Magistrate  and  every  Sessions  Judge, 
whose  sentence  may  be  reversed  on  appeal,  must  be  prepared 
to  vindicate  the  good  faith  of  his  decision,  as  defendant  in 
a  suit  brought  by  the  successful  appellant.  Either  Act 
XVIII.  of  1850  was  passed  to  prevent  a  state  of  things  so 
absurd  and  so  contrary  to  public  policy  as  this,  or  it  is  all 
but  useless. 

**  I  find  that  the  plaint  iff  has  no  cause  of  action  against  the 
Subordinate  Judge ;  he  might  sue  Jagannath,  but  it  must  be 
in  the  Lower  Court.  Had  he  done  his,  this  Court  would 
have,  on  his  application,  transferred  the  suit  to  the  Court  of 
another  Subordinate  Judge.  As  a  matter  of  course  the  plaint 
is  rejected. 

"  I  observe,  moreover,  that  the  claim  is  not  valued,  and 
made  on  a  10  Rupee  stamp ;  this  is  also  incorrect,  as  nothing 
hindered  the  plaintiff  from  appraising  the  injury  he  has 
sustained  at  whatever  rate  he  pleased/' 

The  appeal  was  heard  before  Westropp,  C.J.,  and  Mel- 
ViLL,  J.,  on  the  25th  April  1873. 

Nagindds  Tulsidds  (with  him  Chunildl  MdniJddl)  for 
the  appellant. 

Westropp,  C.J.: — This  is  an  appeal  from  the  decision  of  the 
District  Judge  which  rejected,  under  Sec.  32  of  the  Civil 

(c)  3  Bom.II.  C.  Hep.  Appx.  1. 
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Procedure  Code,  a  plaint  presented  by  a  Vakil  of  the  High        1873. 
Court  against  the  defendant,  Jaganmlth  Girdharbh'i,  for  a  Gjrdharla'l 
malicious  prosecution  for  giving  false  evidence,  and  against   ^-^^-^^'lda's 
the    defendant^  Chotiih'l    Ulasram,    Subordinate   Judge   at  Jaganna'th 

Broach,  for  maliciously  sanctioning  that  prosecution.  bha'i  and 

CuotaVal 
The  District  Judge  was  in  error  in  referring  to  documents 

and  facts,  neither  mentioned  in  or  annexed  to  the  plaint,  nor 
ascertained  by  interrogation  of  the  plaintiff  by  the  Judge. 
Although  those  documents  and  facts  may  have  been  on 
record  in  other  proceedings  in  the  Judge's  Court,  yet 
being  dehors  the  plaint  aud  not  stated  or  referred  to  by  the 
plaintiff  (after  being  questioned  by  the  Judge  as  contem- 
plated by  Section  32),  the  Judge  ought  not  to  have  taken 
them  into  consideration  in  order  to  determine  merely  whether 
or  not  the  plaintiff"  made  out  such  a  prima  facie  cause  of 
action  as  rendered  his  plaint  admissible  on  the  file. 

Independently,  however,  of  any  information  obtained  by 
the  District  Judge  of  matters  extraneous  to  the  plaint,  we 
think  that  it  is '  a  plaint  in  its  present  form  unsustainable 
against  either  of  the  defendants.  The  plaint  does  state  that 
the  Subordinate  Judge  (the  2nd  defendant)  '^  maliciously  and 
without  authority  ^'  sanctioned  the  prosecution  of  the  plain- 
tiff, and  that  Mr.  Miinickji  Kavasji  En  tee,  the  F.  P.  Magistrate 
at  Broach,  was  of  opinion  that  there  was  no  cause  whatever 
for  the  charge  against  the  plaintiff ;  but  the  plaintiff  does  not 
himself,  anywhere  in  the  plaint,  aver  that  the  charge  was 
made  against  him  by  the  1st  defendant,  Jagannuth  Girdhar- 
bhii,  maliciously  and  without  reasonable  or  probable  cause, 
or  that  the  sanction  for  the  prosecution  was  given  by  the  2nd 
defendant,  ChotdMl  Uliisriim,  without  reasonable  or  probable 
cause,  which  the  plaintiff  should  have  averred,  inasmuch  as 
it  is  quite  possible  that  a  sanction  might  be  granted  with 
reasonable  and  probable  cause,  and  yet  be  so  granted  mali- 
ciously. No  doubt,  it  would  be  very  improper  for,  and  dis- 
creditable to,  any  Judge  or  Magistrate  to  permit  private  ma- 
lice or  vindictiveness  in  anywise  to  enter  into  his  motives  for 
24  H  c 
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Girdharla'l  ^1^1®  9,nd   probable  cause  for  the  sanction,  it  would  not  be 
Daya'ldas    yitiated  in  legality  by  the  improperly  superadded  malice. 

••  • 

GiEDHAB "       >^  ^^^  ^s  regards  the  prosecutor ;  he  may  be  strongly  ac- 

bha'i  and    tuated  by  malice  in  bringing  a  prosecution,  but,  if  he  have 
Ohota  la  l 

reasonable  and  probable  cause  for  it,  his  malice  does  not  ren- 
der him  liable  to  action  for  having  prosecuted. 

In  Johnstone  v.  Sutton  (d),  it  is  appositely  said  in  the 
judgment  of  the  court :  "  The  essential  ground  of  this 
action  is  that  a  legal  prosecution  was  carried  on  without  a 
'probable  cause.  We  say  this  is  emphatically  the  essential 
ground  ;  because  every  other  allegation  may  be  implied  from 
tliis  ;  but  this  must  be  substantively  and  expressly  proved, 
and  cannot  be  implied. 

*'  From  the  want  of  probable  cause,  malice  may  be,  and 
most  commonly  is  implied.  The  knowledge  of  the  defendant 
is  also  implied. 

^^  From  the  most  express  malice,  the  want  of  probable 
cause  cannot  be  implied. 

"  A  man,  from  a  malicious  motive,  may  take  up  a  prosecu- 
tion for  real  guilt,  or  he  may,  from  circumstances  which 
he  really  believes,  proceed  upon  apparent  guilt;  and  in 
neither  case  is  he  liable  to  this  kind  of  action. ^^ 

And  in  Mor(jan  v.  Hughes  (e),  Buller,  J.,  said  : — "  The 
grounds  of  a  malicious  prosecution  are,  1st,  that  it  was  done 
maliciously,  and  2ndly,  without  probable  cause.  The  want 
of  probable  cause  is  the  gist  of  the  action, " 

In  an  anonymous  case  reported  in  6  Mod.  R.  73,  the  court 
of  K.  B.  held  *^  that  let  a  prosecution  be  never  so  maliciously 
carried  on,  yet  if  there  be  probable  muse  or  ground  for  it, 
no  action  for  malicious  prosecution  will  lie.''  See  also 
Beynolds  v.  Kenne^ly  (/),  2  Saunders  PI.  and  Ev.  by  Lush 
321,  324  2nd  ed. 

(d)  1  T.  R.  541         {€)  2  Ibid.  231.     (/)  1.  Wil^.  282. 


BOMBAY    HIGH    COUKT   KErOKTS.  187 


We  think,  therefore,  that  for  these  reasons,  and  not  for  the        1^73. 


V. 

Jaganna'th 

GlRDHAR- 


reasons  relied  upon  by  the  District  Judge,  he  was  justified  girdharla'l 
in  rejecting  the  plaint,  and  we  affirm  his  order.  Daya'ldas 

As  regards  the  stamp,  we  are  of  opinion  that  it,  being  one 
for  10  rupees,  would  have  covered  dama^res  to  the  extent  of  ^^'^^  ''^^^ 
Rupees  130  and  no  more,  and  that  there  was  no  reason  why 
the  plaintiff  should  not  have  named  the  amount  of  damages 
which  he  sought  to  recover  as  compensation  for  the  injury 
of  which  he  complained. 

We  see  no  grounds  sufficient  to  induce  us  to  permit  the 
plaintiff  to  amend  his  plaint,  he  having  delayed  the  presenta- 
tion of  it  until  the  last  day,  or  last  day  but  one,  on  which 
the  law  of  limitation  would  permit  him  to  file  it. 

We  decide  nothing  as  to  the  propriety  of  joining  both  de- 
fendants in  one  action,  and  as  to  the  necessity  of  sning  them, 
if  at  all,  separately.  It  is  unnecessary  for  us  to  determine 
that  question,  and  by  our  silence  on  that  point  we  are  not  to 
be  understood  as  concurring  in  the  course  adopted  by  the 
plaintiff. 

Order  affirmed. 


[Appeliate  Civil  Jurisdiction.] 

Regular  Ajypeal  No,  ^o  of  1871.  -^P"^  ^• 


Fa'tma'  Kom  Nubi  Sa'heb  Appellant. 

Darya'  Sa'heb  and  the  Collector  of 

Kaladgi  Rospon dents . 

Froper  framing  of  plaint— Amendment — CoUector's  hool'8—Titk, 

A  person,  claiming  a  share  in  land  in  right  of  heirship,  cannot  sue  a 
Collector  for  entry  of  his  name  in  the  revenue  books,  but  sue  the 
coheirs  for  an  award  of  a  share  in  the  land,  or  for  a  declaration  of 
right  to  such  a  share. 

The  Collector's  book  is  kept  for  purposes  of  revenue  not  for  purposes 
of  title,  and  the  fact  of  a  person's  name  being  entered  in  the  Collector's 
book  as  occupant  of  land,  does  not,  necessarily,  of  itself  establish  that 
person's  title,  or  defeat  the  title  of  any  other  person. 
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F 


Fa'tma'  Kom         directing  the  Collector  of  Kaladgi  to  enter  her  husband's 
V     ^^^  lands  in  her  name  in  the   Revenue  books.     Her  husband, 
Darya'Sa'heb  Xubi  Saheb,  died  on  the  31st  October  1868:  and  after  that 

AND    THE 

Collector  of  event  she  applied  for  and  obtained  a  certificate  of  heirship  ; 
which  she  presented  to  the  Collector  and  requested  him  to 
enter  iti  her  name  the  Indm  lands  which  formerly  stood  in 
her  husband's  name ;  the  Collector,  instead  of  doing  so,  en- 
tered the  lands  in  the  name  of  Daryi  Saheb.  She,  therefore, 
prayed  for  a  decree  for  the  ^ntry  of  her  name  in  the  Col- 
lector's book. 

Darya  Siheb  answered  inter  alia  that  he  was  the  heir  of 
the  deceased  Nubi  S^heb,  and  that  the  lands  were  entered 
in  his  name  with  the  consent  of  Huzrutmi,  the  elder  widow 
of  Nubi  Saheb. 

The  Collector  answered  that  the  lands  were  entered  in 
the  Government  books  with  the  consent  of  the  senior  widow 
of  Nubi  Siheb ;  and  that  the  certificate  obtained  by  the 
plaintiff  showed  that  she  was  only  one  of  the  heirs  of  Nubi 
Siheb. 

The  Senior  Assistant  Judge  threw  out  the  plaintiff's  claim 
on  the  ground  that  she  failed  to  prove  herself  to  be  the  sole 
heir  of  the  late  Nubi  Saheb,  and  held  that,  on  that  ground 
alone,  she  could  not  claim  to  have  the  whole  property  entered 
in  her  name. 

In  special  appeal,  Fitma,  among  others,  took  this  objec- 
tion : — ^ A  decree  for  ownership  should  have  been  given  to  the 
extent  of  the  rights  of  the  appellant,  but  the  claim  should  not 
have  been  rejected. 

The  special  appeal  was  argued  before  Westropp,  C.J.,, 
and  Melvill,  J.,  on  the  9th  April  1873. 

Macpherson  (with  him  Fakirdppd)  for    the  appellant. 
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Mayhew,  Legal  Eemembrancer  (with  him  Dhirajldl  Matht-        1873. 

rddus,  Government  Pleader)  for  the  respondents.  Fa^ma'  Kom 

NuBi   Sa'heb 
Westropp,  C.J.:— -We  think  that  the    Collector  has  been  v. 

unnecessarily  made  a  party  to  this  suit  and  that  the  plain-      and  the 
tiflf^s  professional  adviser  in  the  Court  below  has  not  proper-    ^^kaladqi^' 
ly  framed  her  suit.     The  prayer  for  relief,  which  her  plaint 
ought  to  have  contained,  should  have  been  for  an  award  of  her 
share  in  the  property  of  her  deceased  husband,  or  for  a  de- 
claration of  her  right  to  such  a  share,  and  not  for  the  entry 
of  her  name  in  the  Collector's  book.     The  fact  that  another 
person's  name  has  been  entered  in  the  Collector's  book,  as 
occupant  of  the  land,  does  not  necessarily  of  itself  establish 
that  person's  title,  or  defeat  the  title  of  the  plaintiflf.     The 
Collector's  book   is  kept  for  purposes  of  revenue  and  not  for 
purposes  of  title,  and,  as  a   general  rule,  although  there  may 
be  more  persons  than  one  entitled  to  land,  it  is  the  practice 
of  collectors,  as  a  matter   of  convenience,  to  enter  in  their 
books  only  the  name  of  one  person  as   occupant  of  a  field 
or  recognized   share  of  a  field.     The  Collector,  therefore, 
ought  not  to  have  b^en  made  a  party  to  this  suit.     The 
proper  parties  as  defendants  would  have  been  the   present 
first   defendant  Daryi    Saheb,  the   elder  widow   of  Nubi 
Saheb  (Huzrutma),  and   the  other  persons,   if  any,  claiming 
to  be  heirs  of  Nubi  Saheb.     In  that  case,   the  Collector 
not  being  a  party,  the  plaint  should  have  been  presented  in 
the  Court   of  the   Subordinate  Judge  of  Bagalkot,  as  the 
lowest  court  having  jurisdiction.    We  think  that  the  proper 
course  in  the  present  case,  in  order,  so  far  as  possible,  to  save 
expense  to   the  parties  (an   object  which  should  never  be 
lost    sight   of  by   Courta   of  justice),   will   bo  to  reverse 
the  decree  of  the  Senior  Assistant  Judge  and  to  strike  out 
the  name  of  the  Collector  as  a  defendant,   and,   as   he  very 
properly  does  not  ask  for  costs  against  the  plaintitF,   without 
costs,  and  to  permit  the   plaintiff  to  amend  her  plaint  by 
praying  to  be  allotted  her  share  in  the  property  of  her  decea- 
sed husband,  Nubi  Saheb,  and  by  adding,  as  parties  to  this 
suit,  Huzrutma,  his  other  widow,  and  the  other  persons,  if  any 
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Fa'tma'  Kom  after  the  making  of  those  amendments,  this  cause  and  all  the 

^  proceedings    therein    be  transfeiTed   to  the    Court  of  the 

Darya'Saheb  Subordinate  Judore   of  Bacralkot   for  retrial   on  the  merits. 

AND    THE  C3  ^ 

CoLLEC?TOK  OF  Tho  partics  respectively  to  be  at  liberty  to  give  such  further 
evidence  as  they  may  be  advised  and  as  may  be  legally 
admissible.  Costs  of  suit  and  of  this  appeal  to  follow  the 
result  of  the  retrial.* 

Decree  reversed   and  case  reviatvded,. 


[Appbllate  Civil  Jurisdiction.] 

j873.  Special  Appeal  No.  337  of  1872. 

Vrijavalabhda's  Khusha'lda's Appellants 

The  Collector  of   Ahmedabad Respondent. 

Bombay  Act  IV.  o/ 1868,  Sec,  4 — Xoa-lidbility  to  pay  assessment 
— Possession, 

Where  land  in  a  Town  in  the  Presidency  of  Bombay  was  found  to 
have  been  in  plaintiffs  possession  from  1858  to  1871  without  any 
payment  by  him  of  Land  Revenue  to*  Government : — 

Held  that  it  was  not  liable  to  pay  assessment  under  Bombay  Act  IV. 
of  1868. 

THIS  was  a  special  appeal  from  the  decision  of  P.  D.  Melvill, 
District  Judge  of  Surat,  in  Appeal  No.  273  of  1871, 
reversing  the  decree  of  M.  BL  Scott,  Assistant  Judge  in  the 
same  district. 

Vrijavalabhdas  brought  this  suit  to  obtain  a  declaration 
that  he  was  entitled  to  hold,  free  of  assessment,  a  certain  piece 
of  ground  in  the  town  of  Ahmedabad  belonging  to  him,  and 
to  recover  back  Rs.  178-8-0,  which  he  had  paid,  under  pro- 
test, in  obedience  to  an  order  of  the  defendant,  on  acount 
of  assessment  on  the  ground. 

•  Fkfe  iw/ra  p.  192  and  p.  194 


BOMBAY    HIGH    COURT   REPORTS.  191 

The  Assistant  Judge  found  in  plaintiff^s  favour,  holding        1^73. 
him  entitled  to  the  declaration  sought  by  him  and  to  receive   Vrtjaval- 

attbda's 

back  the  amount  claimed.     This  deci'ee,  however,  was  re-  Khcsha'lda's 
versed  on  appeal.  ^,,^  ^-^^^^ 

TOR   OP 

The  appeal  was    argued    before    Westropp,    C.J.,    and  Ahmkdabad. 
Melvill,  J. 

Anstey  (with  him Nagindds  Tuhndas)  for  the  appellant: — 
Under  Bombay  Act  IV.  of  1868,  Section  4,  the  plaintiff *s 
claim  ought  to  have  been  awarded  at  once,  as  that  section 
preserves  existing  rights.  The  plaintiff  has  been  in  posses- 
sion under  the  deed  of  sale  for  more  than  1 2  years  without 
ever  having  paid  assessment  on  the  ground  in  question. 
The  onus  lies  on  Government  to  show  that  assessment  has 
been  paid :  Heera  v.  Lokenath  (a). 

Mayhew,  Legal  Remembrancer,  (with  him,  Dhirajldl 
Mathurddds,  Government  Pleader)  for  the  respondent. 

Per  Curiam: — Inasmuch  as  it  appears  that  the  plaintiff  has 
held  under  the  deed  of  sale  and  been  in  possession  of  the  land 
mentioned  in  the  plaint,  from  the  year  1858  to  the  time  of 
the  filing  of  the  plaint  (1st  August  1871),  without  paying 
land  revenue  to  Government,  and  the  land,  therefore,  is  ex- 
empted from  assessment  under  Bombay  Act  IV.  of  1868, 
Sec.  5,  cl.  1,  para.  2,  this  Court  reverses  the  decree  of  the 
District  Judge  and  restores  that  of  the  Assistant  Judge  with 
costs. 

Decree  reversed  with  costs. 


(a)  2  Calc.  W.  Rep.  135  Civ.  Rul. 
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June  9.  [Appellate  Civil  Jurisdiction.] 


Regular  Apjyeal  Xo.  74  of  1872. 

The  Collector  of  Poon a       Appellant. 

Bhava'nra V  Ba'lkbishxa  Respondent 

Action  against  Collector — Entry  in  the  Bevetiue  Boohs — Titl^ 

The  mere  entry  of  the  name  of  one  parcener  in  immoveable  property 
in  the  Collectors  books,  as  the  occupant  or  owner  is  not  sufficient 
ground  for  an  action  by  a  coparcener  again.stthe  Collector,  inasmuch  as 
the  Collector's  books  are  kept  for  purposes  of  revenue  and  not  for  pur- 
poses of  title.  But  if  the  Collector  improperly  enjoin  the  plaintiff  from 
^aking  or  other  parties  from  paying  to  the  plaintiff  his  share  of  th© 
rents  or  profits,  an  action  may  be  maintained  against  the  Collector. 

THIS  was  an  appeal  from  the  decision  of  S.  Tagore,  Extra  As- 
sistant Judge  at  Tanna,  in  Original  Suit  No.  14  of  1871. 

Bhavanrav  instituted  this  suit  against  the  Collector  of 
Poona  and  Jankibai  the  widow  of  Ramrav  Krishna,  and  claim- 
ed a  half  share  in  the  proceeds  of  a  certain  Indm  village, 
whereof  Jankibai  was  entered  in  the  Collector's  bpoks  as 
Indmddr.  He  also  complained  that  the  Collector,  by  an 
order,  dated  the  4th  April  1867,  interfered  with  his  manage- 
ment of  the  village. 

The  plaint  prayed  for  a  decree  for  setting  aside  the  Col- 
lector's order  and  requiring  the  Collector  to  pay  the  plaintiff, 
separately,  his  share  in  the  profits  of  the  Iniin  village. 

The  Assistant  Judge  held  the  plaintiff  entitled  to  receive 
his  share  separately  and  set  aside  the  order  of  the  Collector. 
He  awarded,  the  plaintiff  costs  against  the  Collector  and 
Jankibai.  Against  this  decree  the  Collector  alone  appealed 
to  the  High  Court. 

The  appeal  was  argued  before  Westopp,  C.J.,  and  Nanabhai 
Habidass,  J.,  on  9th  June  1873. 

Dhirajldl  MathurddaSj  Government  Pleader,  for  the  appel- 
lant. 
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Jananlan  Saklidrdm  Gddgil  for  the  respondent.  1873. 


Westbopp,  C.J.  : — If  this  suit  complained  only  of  the  entry   p   -^".^ 
of  the  name  of  the  second  defendant,  Jdnkib&i,  in  the  books     ^^  Poona 
of  the  Collector,  as  Indmddr^  we  think  that  it  would  not  lie*  Ptt\v\Nt{aV 
against  the  first  defendant,  the  Collector,  the  Collector's  book  ^'^  ^^"    ' '  ^ 
being,    as  stated  in  Fdtmd  v.  Darya  Sdheb  (a),  kept  for 
purposes  of  revenue  and  not  for  purposes  of  title,  and  there- 
fore the  fact  that  J&nkib£i's  name  was  so  entered  could  not 
have  affected  the  title  of  the   plaintiff.     But   the  Collector, 
by  his  Assistant's  order,  dated  28th  March  1871,  which  the 
Collector  ratified,  issued  a  species  of  injunction  against  the 
plaintiff's  drawing   his  share  of  the  Indm  directly  from 
the  Kulkami  and  Patil,  and  against  any  such  payment  by 
the  latter  to  the  plaintiff;  and  thereby  interfered  between  the 
plaintiff  and  second  defendant  in  favour  of  the  latter,  and 
exposed  himself  to  the  present  action.     If  the  Collector  had 
simply  referred  the  parties  to  a  civil  suit  and  said  no  more 
in  his  order,  the  plaintiff  could  not  have  maintained  his  suit 
against  the  Collector,  and  the  order,  whereby  the  Collector 
was  charged  with  costs,  would  have  been  illegal,  but  the 
Collector,  as  already  pointed  out,  went  beyond  such  a  refer- 
ence.   "W  e  must  assume  that  the  decree,  so  far  as  it  affects 
the  second  defendant,  is  right,  she  not  having  appealed 
against  it. 

Nanabhai  Habidass,  J.,  concurred- 

Decree  affirmed  wiih  costs.* 
(a)  Supra  p.  187.  *  3ee  the  next  case. 


25  HC 
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1873. 
Atigusfc  21. 


[Appellatb  Civil  Jurisdiction.] 

Regnlctr  Appeal  No.  3  of  1873. 

Sanga'pa' Mala'pa'    Appellant 

Bhimangowda'  Maria'pa' Respondent. 

Jurisdiaticm. — Suit  against  Collector.— JRight  to  ofy'ect  io  Jurisdiction. 

Although  the  entry  by  a  Collector  of  a  particular  person's  name 
as  *  occupant  *  affords,  however  mistaken,  no  ground  for  an  action 
against  the  Collector,  yet  where  there  is  an  apparent  and  reasonable 
ground  for  apprehending  legal  injury  from  the  Collector's  proceedings 
— as  when  the  Collector  affirms  one  person's  title  to  the  exclusion  of 
another  by  entering  his  name  in  the  register  of  "  vxUans,**  (compiled 
under  Regulation  XVI.  of  1827,  s.  19),  or  where  damage  to  a  person^s 
right  is  likely  to  arise  from  the  Collector's  act — it  is  not  improper  to 
join  the  Collector  as  a  party  to  a  suit. 

Where  a  suit  is  instituted  against  a  Collector  and  another  person , 
and  the  Collector  does  not  appeal — 

Held  that  the  question  of  the  District  Court's  jurisdiction  to  en- 
tertain the  suit  being  a  ground  common  to  all  the  parties  affected  by 
the  judgment,  it  is  open  to  the  other  person  to  object  that  the  plaint 
did  not  disclose  a  cause  of  action  against  the  Collector  and  that  the 
District  Court  consequently  had  not  jurisdiction. 

r 

rpHIS  was  an  appeal  against  the  decision  of  M.  B.  Baker, 
-*•  Senior  Assistant  Judge,  F.P.,  of  Kal^dgi,  awarding  the 
plaintiff ^8  claim. 

The  facta  of  the  case  are  briefly  these  : — 

The  plaintiff,  Bhimangowdd,  alleged  that  ho  was  the  here- 
ditary Pdtil  of  the  village  of  Zanmatti  and  that  his  family  had 
always  officiated  as  watanddr  Pdiils ;  that  although  the  de- 
fendant, Sangapd,  had  nothing  to  do  with  the  Pitilship,  yet 
that  the  second  defendant,  who  is  the  first  Assistant  Collec- 
tor of  Ealadgij  had  entered  Sangdpd^s  name  on  the  register  of 
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^atans  as  the  sole  proprietor ;  and  prayed  for  a  decree  de- 
claring the  plaintiff  to  be  the  owner  of  the  watan  and  en- 
titled to  officiate  perpetually  as  watanddr. 

The  defendant,  Sangip5,  denied  the  plaintiff's  right  to 
the  watan,  as  also  that  the  plaintiff  had  officiated  in  his 
own  right,  but  assepted  that  he  had  only  officiated  for  San- 
g&p&. 

The  Assistant  Collector  of  Kalddgi  stated  that  Sangfip& 
was  the  owner  of  the  watan  and  entitled  as  such  to  officiate 
perpetually. 

The  Assistant  Judge  laid  down  only  one  issue  for  deter- 
mination, no  other  having  been  dosired  by  the  parties,  viz.  : 
'^  Is  the  plaintiff  the  owner  of  the  watan  in  dispute,  and  is  he 
entitled  to  officiate  continually  V  and  found  that  issue  in  the 
affirmative.     He  therefore  decreed  for  the  plaintiff. 

Against  this  decree  Sangapd  alone  appealed. 

The  appeal  was  argued  before  West  and  Pinhby,  JJ. 

Dhirdjlal  Mathuradda  (Qovernment  Pleader)  forthe  defen- 
dant Sangdpd : — The  entry  by  the  Assistant  Collector  does 
not  affect  the  rights  of  the  parties  inter  se  ;  there  is,  there- 
fore, no  cause  of  action  against  him,  and,  consequently,  no 
jurisdiction  in  the  District  Court :  Fdtmd  v.  Daryd  Sdheb  and 
J.  F.  Armstrong,  Collector  ofKalddgi  fa);  and  The  Collector 
of  Poona  V.  Bhavdnrdv  (6).  I  take  this  objection,  which  is 
common  both  to  the  Assistant  Collector,  who  has  not  appeal- 
ed, as  well  as  to  my  chent,  the  first  defendant.  I  further 
fiubmit  there  is  no  cause  of  action  even  against  my  client : 
Bdldvd  v.  Shidgowdd  (c).  On  the  evidence  the  plaintiff 
is  not  entitled  to  a  decree. 

Pdndurang  Balibhadra  for  the  respondent,  the  original 
plaintiff  : — The  Assistant  Collector  not  having  appealed,  he 
must  be  considered  to  have  waived  his  right  to  object  on  the 
ground  of  jurisdiction.    That  ground  is  not  common  to  him 

(a)  Supra  p.  187,  (b)  Supra  p.  192. 

(c)  7  Bom.  H.  C.  Rep.,  A.  C.  J,  90. 
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1873.       and  the  defendant,  Sangdp^,  who  has  appealed,  and  he,  there- 


Sanoa'pa'    i^OTG,  cannot  take  it.     The  plaint  does  disclose  a  cause  of  ac- 
Mala'pa'     ^\^j^  against  the  Assistant  Collector,  who  has  made  an  order 

Bhiman-     that  certain  duties  relating  to  the  office  of  a  watan  holder 
oowda' 
Makia'pa'.    shall  be  performed  in  perpetuity  by  the'  defendant  Sangdpa 

to  the  exclusion  of  the  plaintiff.  The  Assistant  Collector  de- 
nies the  plaintiff's  title,  asserts  that  of  the  first  defendant, 
and  sets  up  his  own  right  to  make  the  watan  register.  ;!"  A 
suit  for  such  a  declaratory  decree,  as  has  been  asked  for  in 
this  case,  lies  both  against  the  first  and  the  second  defendants : 
Baboo  Bhugwan  Svngh  v.  Mitturjeet  SiTigh  (d)  ;  Meghraj 
Singh  v.  Rdsftdharee  Singh  (e);  Brammo  Moyee  v.  Koomodinee 
Kant  if  J  ;  R.  A,  No.  48  of  1871.  The  plaint  distinctly  sets 
forth  that  the  plaintiff  is  entirely  excluded  from  enjoyment 
of  the  watan  by  the  act  of  the  Assistant  Collector.  Upon 
the  evidence  the  Court  below  came  to  a  right  conclusion. 

West,  J. : — The  first  objection  raised  on  the  hearing  of  this 
appeal  was  that  the  Assistant  Collector  having  been  wrongly 
included  as  a  defendant,  the  suit  had  thus  improperly  been 
thrown  into  a  form  which  made  it  apparently  cognizable 
only  by  the  District  Court  as  the  Court  of  first  instance. 
As  against  the  Assistant  Collector,  the  plaint,  it  was  said 
disclosed  no  cause  of  action  ;  the  plaint  as  against  him,  there- 
fore, ought  to  have  been  rejected  j  and  he  being  excluded  as 
a  party,  the  decree,  it  was  contended,  ought  to  be  reversed 
and  the  suit  remitted  for  trial,  should  any  cause  of  action 
appear  as  against  the  defendant,  Sangdpd,  to  the  Court  of 
the  Subordinate  Judge  within  whose  local  jurisdiction  it  had 
arisen.  In  support  of  this  argument,  reference  was  made  to 
the  decisions  in  Fdtmd  v.  Darya  S6heh  and  J,  F.  Armstrong, 
Collects  of  Kalndgi  (supra)  and  The  Collector  of  Poona  v. 
Bhavdnrdv  [supra).  In  the  former  of  these  cases,  the  suit  was 
by  the  widow  of  a  deceased  Mulld,  and  she  sought  to  have 
an  entry  in  the  Collector's  books  cancelled  by  which  the  name 

(d)  17  Calc  W.  Rep.  Civ.  R.  169. 
(p)  Ibid.  281.  (/)  Ibitl.  467. 
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of  the  second  defendant  had  been  registered  as  occupant  of 
the  IrUim  land  attached  to  the  Mulldship,  The  Court 
held  that  "  the  prayer  for  relief,  which  her  plaint  ought  to 
have  contained,  should  have  been  for  an  award  of  her 
share  in  the  property  of  her  deceased  husband,  and  not 
for  the  entry  of  her  name  in  the  Collector's  book.  The 
fact,  that  another  person's  name  has  been  entered  in  the 
Collector's  book  as  occupant  of  the  land,  does  not  of  itself 
necessarily  establish  that  person's  title  or  defeat  the  title  of 
the  plaintifE.  The  Collector's  book  is  kept  for  purposes  of 
revenue,  and  not  for  purposes  of  title."  The  Court,  therefore, 
reversed  the  decree  of  the  Assistant  Judge,  and,  permitting 
the  plaint  to  be  amended  by  striking  out  the  Collector's 
name,  directed  that  the  proceedings  should  be  transferred 
to  the  Court  of  the  Subordinate  Judge.  Again,  in  the  more 
recent  case.  The  Collector  of  Poena  v.  Ehavdnrdv  {supra), 
decided  on  the  9th  June  last,  the  Chief  Justice  said  :  "  If  this 
suit  complained  only  of  the  entry  of  the  name  of  the  second 
defendant,  JdnkibAi,  in  the  books  of  the  Collector,  as  Indm* 
ddr,  we  think  that  it  would  not  lie  against  the  first  defend* 
ant,  the  Collector."  It  must  be  taken,  therefore,  as  the 
settled  doctrine  of  the  Court  that  the  entry  by  a  Collector 
of  a  particular  person's  name  as  ^  occupant '  in  the  books, 
kept  for  the  purpose  of  determining  to  whom  the  duty  or 
the  right  attaches  of  settling  for  the  Government  revenue, 
affords,  however  mistaken,  no  ground  for  an  action  against 
the  Collector.  The  reason  of  this,  however,  is  that  the  entry 
does  not ''  defeat  the  title  of  the  plaintiff.''  Should  the  Cdl* 
lector  proceed  further  and  interfere  with  the  plaintiff's  rights 
by  an  order  placing  him  in  an  appreciably  worse  legal  position 
than  that  to  which  he  is  entitled,  the  Collector  at  once 
becomes  liable  to  an  action.  Thus  in  TTie  Collector  ofPoona 
v.  Bhavdnrdv  {supra)  the  Collector  had  ordered  that  the 
plaintiff  should  not  draw  his  share  of  an  Indm  directly  from 
the  village  officers.  The  Collector  could  not,  by  this  order, 
really  dispose  of  the  relative  rights  and  duties  of  the  plaintiff 
and  of  the  second  defendant  for^  whoso  benefit  the  order  was 
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Sanga'pa'  y^^  ^^^  interference,  being  unwarranted,  was  held  to  have 
Mala'pa'  subjected  him  to  an  action.  In  Regular  Appeal  No.  48  of 
Bhiman-  1871,  cited  for  the  respondent,  the  Collector  had  issued  an 
Maria'pa'.  order  by  which  he  declared  that  the  first  defendant  was  the 
sole  owner  of  a  watan.  The  plaintiff,  having  been  previously 
adjudicated  to  be  a  half  sharer,  was  held  to  have  "  been 
forced  into  the  Court  by  the  Collector,"  and  to  have  had  a 
good  ground  of  action  against  that  Officer,  though  the 
Assistant  Judge  below,  relying  on  the  cases  of  Bdldji  Joshi 
v.  Blvarmd  (gr),  and  Sakhdrdm  8.  Oadkari  v.  Kalydn  Munv- 
dpality  {h),  had  determined  that  no  suit  lay.  No  pecuniary 
advantage  was  attached  to  the  Pdtilki  watan  in  that  case, 
except  the  emoluments  of  the  officiating  member,  to  which 
the  plaintiff  cdvld  not  in  general  succeed,  even  though 
elected  without  the  sanction  of  the  Collector  (Act  XI. 
of  1843,  Sec.  5)  ;  but  the  order,  purporting  to  exclude  him 
from  the  position  of  a  co-sharer^  was  deemed  a  substantial 
infringement  of  his  legal  rights,  entitling  him  to  a  remedy 
at  the  hands  of  the  District  Judge. 

Section  19  of  Reg.  XVI,  of  1827  imposes  on  the  Collector 
the  duty  of  recording  the  land  and  allowances  attached  to 
hereditary  offices,  which  are  then  guarded  against  aJiena* 
tion  by  Section  20.  In  performing  the  function  thus  assign- 
ed to  him,  the  Collector  practically  determined  jyirimd  facie^ 
under  the  Regulation  law,  who  were  the  proper  holders  of 
ihe  watan,  from  whom  he  could  require  the  performance  of 
the  services  attached  to  it  under  Section  38  of  Reg.  XVII. 
of  1827,  and  whose  failure  to  perform  those  services  should 
entail  a  forfeiture  of  the  VHitan.  These  latter  provisions  have 
been  repealed,  but  they  are  substantially  revived  in  the  rules 
published  by  Government  under  Bombay  Acts  II.  and  VII. 
of  1863.  Under  Act  XI.  of  1843,  the  Collector  has  to  exact 
the  proper  duties  from  hereditary  officers,  and,  under  Sec.  4 

(if)  2  Bom.  n.  C.  Rop.  363        (h)  7  Ibid.  A,  C  J.  33. 
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of  the  same  Act,  to  determine  at  least  priToa  facie  whether 
persons  claiming  to  be  sharers  of  a  watan  really  are  so  for 
the  purposes  of  election  or  appointment  as  office-holders.  In 
doing  this,  the  Collector  would  be  guided  by  the  register  of 
watanddrs  made  by  him  or  under  his  orders.  The  declara- 
tion that  A  was  sole  watanddr  to  the  exclusion  of  B  would 
cause  JB's  exclusion  by  the  MdmlatdSr,  or  other  officer  subor- 
dinate to  the  Collector,  at  the  first  opportunity,  from  actual 
enjoyment  as  in  Regular  Appeal  No.  48  of  1871.  The  Assist- 
ant Collector  in  the  present  case  professed  to  be  acting  in 
the  performance  of  his  official  duties  under  a  delegation  from 
the  Collector  according  to  Sec.  6  of  Reg.  XVI.  of  1827.  For 
his  acts  in  this  capacity,  an  Assistant  Collector  is  expressly 
made  subject  by  Sec.  C  of  the  same  Regulation  to  the  juris- 
diction of  the  Civil  Courts,  and  the  entry,  constituting  a  de- 
claration against  the  plaintiff  ^s  title,  must,  as  against  the 
Assistant  Collector,  be  regarded  as  an  official  act.  It  thus 
falls  within  the  provisions  of  Sec.  35  of  the  Indian  Evidence 
Act,  and  might  be  used  to  destroy  or  impair  the  plaintifE  ^s 
title  whenever  that  should  come  in  question  in  a  Court  of 
law.  But  any  act,  which  injures  another's  right  and  would  in 
future  be  evidence  against  him,  constitutes  a  cause  of  action 
for  him  against  the  wrong-doer  (1  Wms.  Saunders  346  & 
and  cases  there  cited).  The  plaintiff  might  thus  have  claim- 
ed at  least  nominal  damages  for  an  act  calculated  to  injure 
him,  even  though  no  injury  had  actually  resulted ;  and  accord- 
ing to  the  recognized  principles  applicable  to  suits  for  a 
declaratory  decree,  he  might  seek  such  a  declaration  against 
the  Assistant  Collector.  It  was  not  intended,  we  apprehend, 
by  the  decisions  pronounced  against  a  Collector's  liability  in 
certain  cases,  to  make  the  question  of  jurisdiction  generally 
dependent  on  the  result  of  a  suit  in  which  that  officer  is 
made  a  defendant.  It  may  foten  be  a  question  of  consi- 
derable difficulty  whether  the  Collector  ought  to  be  made 
a  party  or  not.  If  he  ought,  then  the  suit  ought  to  be 
brought  in  the  District  Court  (this  is  the  Collector's 
privilege),  and  would  be  improperly  brought  in  a   Subor- 
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Sanga'pa'    if  on  its  turning  out  that  the  alleged  cause  of  action  against 

p  the  Collector  does  not  strictly,  constitute  one,  and  the  suit 

BiiiKAv-     as  acrainst  him  therefore  fails,  the  plaintiff  should  have  to 
oowda' 
Maria'pa'.   begin  his  proceedings  against  a  co-defendant  over  again. 

The  nature  of  the  plaint  as  to  the  parties  against  whom  a 
remedy  is  sought,  whether  in  the  event  it  can  be  obtained  or 
not,  is  what  primarily   determines  the  jurisdiction  of    the 
Court.     The  intention  of  the  legislature  on  this  point  must 
not  be  allowed  to  be  defeated  by  any  mere   evasion,  such 
as  the  introduction  of  the  Collector  into  a  suit  with  which 
he  really  has  no  concern,  or  in  which  there  is  no  reasonable 
pretence  of  a  cause   of  action  against  him.     In  such  a  case, 
Fidmxd  V.  Darya  Sdheb  (supra)  shows  that  the  device  will 
be  frustrated  as  soon  as  it  is  discovered,  and  the  cause  placed 
before  the  proper  tribunal  at  the  expense  of  the  plaintiff. 
But  where  there  was  an  apparent  and  reasonable  ground  for 
apprehending  legal  injury  from  the  Collector's  proceedings, 
even  though  in  the  end  it  should  turn  out  that  the  suit 
against  him   cannot  be  sustained,  it  is  not,  according  to  our 
view,  necessary  to  annul  all  that  has  been  done.     Much  less 
is  this  necessary,  where,  as  in  the  case  now  before  us,  damage 
to  the  plaintiff's  right  might  at  any  moment  arise  from  the 
act  complained  of.     Analogies,  supporting  the  conclusion  we 
have  thus   arrived  at,  may  be  drawn  from  several  of  the 
placita  collected  in  Comyn's  Digest,  Title  Courts  (2)  on  the 
jurisdiction  of  the  Court  of  Exchequer,  and  Bacon's  abridg- 
ment on  the  same  subject. 

The  Assistant  Collector  has  not  appealed  from  the  decree 
pronounced  against  him.  This  must  be  taken  as  an  acquies- 
cence on  his  part  in  the  decree  and  consequently  an  admis- 
sion of  the  jurisdiction  of  the  Assistant  Judge  over  the  cause. 
On  this  an  objection  was  taken  by  the  respondent  that  the 
present  appellant,  Sangapa,  could  not  raise  the  question  of 
jurisdiction  which  the  Assistant  Collector  had  waived.  The 
Assistant  Judge's  decision  had  proceeded,  it  was  said,  on  no 
ground  common  to  both  the  defendants  except  that  of  Bhim- 
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angoiwda's  ownership  of  the  vxitan,  and  this  question  alone        W3. 

could  be  arraed  in  seeking  a  reversal  of  the  decree  as  it  sakga'pa' 

affected  the  Assistant  Collector,  whose  act  alone  had  given  ^^^^ 

occasion  to  the  suit     But  a  Court,  in  dealing  with  a  case  on  Bhimak- 

.  .  GOWDA 

the  merits,  implicitly  determines,  even  when  the  question  Mabia'pa'. 
has  not  been  expressly  raised,  that  it  has  jurisdiction  over 
all  the  parties  whom  it  retains  before  it,  and  this  is  a  ground 
common  to  all  the  parties  affected  by  its  judgment,  differing 
from  other  grounds  only  in  this,  that  an  objection  based  on 
it  may  be  taken  at  any  stage  of  the  proceedings  in  the  cause. 
It  was  open,  therefore,  to  Sangdpi  to  object  to  the  jurist 
diction  of  the  Assistant  Judge,  though,  for  the  reasons  we 
have  already  given,  we  think  that  the  objection  has  not  been 
sustained;  but  the  Assistant  CoUector^s  abstinence  from 
appeal  may  be  taken  as  an  admission  that,  apart  from  thd 
question  of  jurisdiction,  he  considered  that  a  case  had  been 
made  out  against  him,  and  that,  therefore,  there  was  at  least 
a  cause  of  action  against  him  set  forth  on  the  face  of  the 
plaint^  which  ought  otherwise  to  have  been  rejected.  Th© 
cause  of  action  was  an  act  by  which  Bhimangowd&  was  to 
benefit  to  the  injury  of  Siangipd.  If  the  Assistant  Collec- 
tor's proceeding  was,  as  has  now  been  contended  by  the 
appellant,  purely  futile  and  inoperative,  there  was  no  reason 
why  he  should  have  maintained  it  against  the  plaintiff.  He 
has  maintained  it,  and  to  the  end  of  upholding  an  interest 
asserted  by  himself  against  that  set  up  by  the  plaintiff.  He 
cannot  now,  therefore,  rely  on  Balavd  v.  8hidgowdd  [sfkipra) 
to  show  that  there  was  no  cause  of  action  against  himself. 
For  the  purposes  of  a  declaratory  suit,  there  was  a  good 
cause  of  action  set  forth  in  the  plaint,  and  one  substantially 
identical  as  against  each  of  the  two  defendants.  But  it  has 
also  been  disposed  of  on  a  ground  common  to  both,  and  it 
is  thus  open  to  Sang&pd  alone  to  challenge  the  decision  on 
behalf  of  the  Assistant  Collector  as  well  as  of  himself. 

It  becomes  neOBSsary,  therefore,  to  determine  whether,  on 
the  evidence^  the  decision  of  the  Assistant  Judge  in  favour 
26  HC 
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1873,       of  Bhimangowdd^s  ownership  of  the  ivatan  can  be  sostained. 
The  oral  testimony  is  meagre  and  in  some  instances  mani- 
festly prejudiced.     It  must  be  tried  by  the  touchstone  of 
the  documents,   as   to  the  authenticity  of  which  there  is 
much  less  room  for  reasonable  doubt.     Several  witnesses 
depose  to  an  actual  possession  of  the  pdtilki  watan  by  the 
plaintiff  Bhimangowda^s  family  for  two  generations.     As  to 
whether  the  duties  performed  were  those  of  the  Revenue  or 
of  the  Police  PdtiUhip,  the   witnesses  differ.     It  appears 
from  the  statements  that  Shidapft  officiated  in   one  of  the 
offices  for  10  or  12  years,  and  this  Shid^pfi  deposes  that  he 
received  his  appointment  as  Police  Pdttl  from  Mal&pft  the 
father  of  the  appellant,  Sangnp^^  and  officiated  for  20  years. 
He,    however^    admits  that   the  plaintifE  held    the  watan 
land.     Kdsidiv  (35)  deposes  that  he  officiated  as  Revenue 
Pdtil  on  the  appointment  of  Jangamap&,  the  appellant's 
grandfather,  from  1235  to  1244  Phasli.     He  states  also  that 
this  Jangamdppd  {Desdi)  always  employed  substitutes  for 
the  performance  of  his  watanddr  duties  as  Pdtil,  though  he 
used  sometimes  himself  to  sign   the  accounts.     His  state- 
ment, that  the  land  attached  to  the  PdtilsMp  was  first  given 
by  Jangam&ppd  to  the  plaintiff's  father^  Maridpd,  rests  only 
on  the  report  of  his  father.    The  weakness  of  such  testimony 
as  this  is  obvious.     It  would  not  be  safe  to  pronounce  deci- 
sively on  the  title  without  something  much  more  satisfactory 
to  rely  upon.     The  documentary  evidence,  however,  takes  us 
back  to  1236  Phasli  (a.d.  1827-28).     In  document.  No.   44, 
Jangamdppd's  name  appears  in  that  year  as  Officiatiug  Pdtil 
with  Mari&p&  as   "  nisbat  Pdtil/'  i,  e,,  as   the   servant  or 
deputy  of  the  PdtiL    In  document,  No.  43,   Jangamdppd's 
name  is  entered  separately  as  holder  of  the  Desdis  and  of 
the  PdtiVa  lands — of  the  latter  as  officiating  PdtiL    In  the 
series  of  official  documents,  which  bring  the  evidence  down 
to  a  recent  period,  Maridpd  appears  to  be  entered  almost 
invariably  as  holder  of  the  watan  ^  nisbat  Pdtil,"  and  not  as 
an  independent  owner.     In  some  of  the  Ldwani  Chittia  or 
lists  of  fields  cultivated,  Malfipd's  name  is  entered  without 


BOMBAY  HIGH  COUBT  BEPOBTS. 


203 


that  of  Mariap&  (50^  51^  &c.).  In  some,  Kdsirfiv^s  name  is 
entered  as  the  Kdrkun  of  Malapd  (52,  55).  But  what  «ire 
more  conclusive  than  those  documents  are  the  papers  (59-62) 
signed  by  Bhimangowdi  himself  as  '*nisbat  Patil."  The 
vxitan  holding  is  thus  traced  into  the  possession  of  the  plain- 
tiffs father^  and  it  is  made  clear  that  the  possession  was  not 
originally  that  of  an  independent  owner  holding  adversely 
to  the  Desai  family  now  represented  by  Sangdpd.  Mar- 
ri&p&  took  the  land  as  an  assistant  or '  nisbat  P^til,'  and 
though  it  has  now  been  held  for  more  than  40  years  by  him 
and  his  sons,  they  have  continued  to  perform  the  duties  or 
some  of  the  duties  implied  in  the  designation  ^nisbat  P&til/ 
They  could  not  change  the  character  of  their  possession  by 
mere  continuance  of  enjoyment,  and  the  independent  title  to 
the  Wfvtan  asserted  by  Bhimangowdd  cannot,  on  the  evi~ 
dence,  be  sustained.  We,  therefore,  reverse  the  decree  of  the 
Assistant  Judge  with  costs. 


1873. 

Sanga'pa' 
Mala'pa' 

V. 

Bhiman- 

oowda' 

Mabia'fa'» 


PiNHBY,  J.,  concurred. 


Decree  reversed  with  costs^ 
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1873. 
April  25. 
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[AppEUiATB  Civil  Jurisdiction.] 

Regular  Appeal  No.  9  of  1873. 

Hari  Ba'mchandra  Appellant. 

Vishnu  Krishna'ji    Respondents 

Suit  againtt  a  Police  Officer— Limitation— Act  XIV.  of  1869,  5«j- 
fum  ly  CloMM»  2  amd  1&,  ami  SeetionB  3  <miiI  14— J9om&ay  ^of  FJJ.  0/ 
1867,  Section  42. 

H.  sued  a  police  constable  for  damages  for  having  made  a  feJse  re- 
port against  H.  Tbe  plaint  was  filed  on  the  6tE  May  1873  in  the  Court 
of  the  Subordinate  Judge  at  Malwan.  On  the  Hh  Angost  1872,  the  Sab- 
ordinate  Judge  rejected  the  plaint  on  the  ground  of  want  of  jurisdictioHv. 
under  Sec  32  of  Act  XIV.  of  1869.  On  the  7th  August  1872,  H.  filed  a 
freah  plaint  in  the  District  Court  of  Ratnagiri,  but  the  Judge  rejected  it 
on  the  ground  that  th»  claim  was  barred  under  Section  42  of  Bombay 
Act.  Vn.  of  1867. 

In  special  appeal,  the  High  Court  affirmed  the  Judge'is  order,  holding 
hat  Sec.3  of  Act  XTV.  of  1869  cannot  be  regarded  as  rendering  Sec. 
^4  of  the  same  Act  applicable  to  Sec.  42  of  Bombay  Act  VII 1867. 

r[S  was  an  appeal  against  tke  order  of  H.  Birdwood^  Dis- 
trict Judge  of  Ratnagiri. 

The  facts  of  the  case  fully  appear  from  the  following  judg- 
xnent  of  the  Judge : — 

''This  is  a  plaint  against  a  Police  ofiicer  claiming  damages 
for  a  false  report  made  regarding  the  plaintiff  by  such  officer 
to  the  Subordinate  Magistrate.  The  false  report  is  alleged  to 
have  been  made  on  the  7th  February  1872.  On  the  24th March 
1872,  the  plaintiff  gave  notice  of  the  suit  to  the  defendant> 
and  on  the  26th  March  1872,  to  the  Superintendent  of  Police. 
He  presented  his  plaint  in  the  Subordinate  Judge's  Court  at 
Malwan  on  the  6th  May.  1872,  and  the  plaint  was  rejected  on 
the  5th  August  instant,  on  the  ground  that  the  Court  had  no 
jurisdiction  under  Section  32  of  the  Bombay  Courts  Act,  XIV* 
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of  1869.     This  plaint  was  presented  in  this  Court  on  the  7th        ^^^^ 
August.     The  period  of  limitation  applicable  to  the  case    is        Hari 
three  months  (Section  42]  of  Bombay  Act  VII.  of  1867),  i.e.,  R^'-^handra 
three  calendar  months  (Section  1,  Clause  4,  of  Bombay  Act  X.   ^^^^Jj,^ 
of  1866).     The  last  day  on  which  the  plaint  could  be  filed 
was,  therefore,  the  7th  May  1872.     If  the  period  occupied  in 
presenting  the  plaint  in  the  Lower  Court  and  receiving  it  back 
(i.e.,  from  6th  May  to[5th  August)  could  be  deducted  from  the 
time  which  has  elapsed  since  the  7th  February  1872,  then  the 
plaint  might  be  admitted  in  this  Court  on  the  7th  August  (the 
plaintiff  having  two  days  to  spare  after  the  5th  May,  if  J  the 
6th  and  7th  May  are  allowed  him;  and  the  plaint  was  filed  with- 
in two  days  from  the  5th  August,  when  the  Lower  Court  reject- 
ed the  plaint).    As,  however.  Section  14  of  Act  XIX.  of  1859 
applies  only  to  cases  provided  for  in  that  Act,  I  do  not  think 
that  the  time  from  6th  May  to  5th  August  can  be  allowed. 

''I  find  that  the  claim  is  barred  by  limitation.  Plaint  re- 
jected.^' 

The  appeal  was  argued  before  Westropp,  C.J.,  and  Mel- 

VILL,  J. 

Ohanashdm  NilhaniJi  for  the  appelant : — ^The  Lower 
Court,  hi  computing  the  period  of  limitation,  did  not  take  into 
consideration  the  time  occupied  in  the  Court  of  the  Subordi- 
nate Judge.  The  period  of  limitation  applicable  to  an  action 
'ike  the  present,  is  that  provided  by  Sec.  1,  CI.  2  or  16,  and 
although  under  Sec.  3  of  that  Act,  a  shorter  period  is  spe- 
cially prescribed  by  Bombay  Act  VII.  of  1867,  Sec.  42, 
yet '  the  principle  of  computation  laid  down  by  the  general 
Limitation  Act  is  not  changed,  and  under  Sec.  14  of  that 
Act,  the  plaintiff'  is  entitled  to  have  all  the  time  occupied  in 
the  first  Court,  deducted  from  the  time  which  has  passed 
since  the  accruing  of  the  cause  of  action. 

No  one  appeared  for  the  respondent. 

Per  Curiam  : — ^We  are  unable  to  hold  that  the  possible 
applicability  of  Section  3  of  Act  XIV.  of  1859  to  Sec.  42  of 
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Habi       14  of  Act  XIV.  of  1859  also  applicable  to  Sec.  42  of  Bombay 

Ra  MCHAKDRA     .  * 

V.  Act  Vil.  of  1867,  and  we  must,  therefore,  affirm  the  order 

Kri8H5a'ji.   ^*  ^®  District  Judge,  rejecting  the  plaint. 

Order  affirmed. 

[Appbllate  Civil  Jueisdiction.} 
April  28w  &pecUd  Appeal  No.  130  of  1871. 


TiLLAKOHAND  HiNDUMAL Appellant. 

m 

JiTAMAL  Sudara'm  Respondent. 

Mdzmdmd  made  for  purpo$e$  of  defuitimg  ifUeiubd  exonUion — CoMt- 
darationr—LimUcUian, 

D  executed  a  BMndmd  in  favour  of  plaintiff  on  the  2()bh  Au  gu8t  1868, 
transferring  certain  lands  to  the  latter.  Plaintiff,  after  passing  the  usual 
KohvlAyat  to  the  Collector,  was  put  in  possession  of  the  lands  in  ques- 
tion. On  the  7th  Afnil  1869  T  obtained  a  money  decree  against  2>,  and 
on  the  3rd  Julj  1869  attached  the  lands  as  belonging  to  2>. 

Hdd  that  if  the  Rdsindmd  were  a  real  transaction  made  for  a 
valuable  consideration;  although  entered  into  with  the  intention  of  de- 
feating the  execution  of  the  money  decree,  the  title  of  plaintiff  under 
that  BMndrnd  would  prevail* 

A  sale  or  mortgage,  if  real,  though  made  for  the  purpose  of  defeat- 
ing an  intended  t>r  probable  execution,  is  valid  against  the  execution 
creditor.  But  if  it  be  only  a  colourable  transaction;  not  intended  to 
confer  upon  the  vendee  or  mortgagee  any  beneficial  interest  in  the 
property,  but  simply  to  substitute  such  vendee  ormortgagee  as  a  nomi- 
nal owner  in  lieu  of  the  real  owner  (the  judgment  debtor),  with  the 
object  of  saving  the  property  from  execution,  the  vendee  or  mortgagee 
is  a  mere  trustee,  and  the  judgment  creditor  is  entitled  to '  attach  and 
sell  the  property. 

A  decree  of  1862,  which  plaintiff  held  against  D,  though  time-barred 
in  1868,  was  (being  then  still  unsatisfied)  held  to  afford  a  good  consi- 
deration for  D^s  R4sindma  in  1868  in  plaintiff's  favour. 


Subara'm. 
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An  executor  may  pay  a  debt  justly  dae  by  his  testator  though  bar-         1^73. 
ted  by  the  Statute  ot  Limitatioii,  and  will  in  equity  be  allowed  credit  for  Z 

,  .  TlLLAKOHAND 

fiuch  payment  Hiwdumal 

V. 

The  general  mle  of  law  is  that  a  consideration  merely  moral  is  not  valu.  a^^J^ 
able  consideration*  such  as  would  support  a  pronuse.  But  there  are 
jnatances  of  enforceable  promises  which  formerly  were  referred  to  the 
now  exploded  principle  of  previous  moral  obligation,  and  which  are  still 
held  to  be  binding,  although  that  piinciple  has'been  rejected.  Amongst 
those  instances  is  a  promise  after  fuU  age  to  pay  a  debt  contracted 
during  inf  ancy^  and  a  promise  in  renewal  of  a  debt  barred  by  the  law 
of  Limitation.  The  efficacy  of  such  promises  is  now  based  upon  the 
principle  that  where  the  consideration  was  originally  beneficial  to  the 
party  promising,  and  he  be  protected  from  liability  by  some  pro- 
vision of  the  Statute  or  Common  Law  meant  for  his  advantage,  he 
may  renounce  the  benefit  of  that  law,  and  if  he  promise  to  pay  the 
debt,  he  is  bound  by  the  law  to  perform  that  promise. 

THIS  was  a  special  appeal  from  the  decision  of  R  T.  Candj^ 
Acting  Assistant  Judge  at  Poona,  reversing  the  decree 
of  the  Subordinate  Judge  of  Talaganm,  and  was  argued  before 
Wbstropp,  C.J.,  GiBBS  and  West,  J  J.,  on  the  19th  July  1871. 

Dhi/rajldl  Mathurddds  for  the  appellant. 

Vishnu  Ohanaahdm  for  the  respondent. 

The  facts  and  arguments  sufficiently  appear  from  the  fol- 
lowing judgment: — 

Our.  adv.  vult 

26th  July  1871,  Westropp,  C.J. : — The  lards  in  dispute 
in  this  suit  were  mortgaged  in  1867  by  Dhondi  Essdji 
to  the  defendant,  Tillakchand  Hindumal^  who  brought 
a  suit  against  the  mortgagor,  Dhondi  Essdji^  and  obtained 
a  decree  in  that  suit  upon  (the  2nd  September  1868.  No 
process  of  execution  was,  under  that  decree,  laid  upon  the 
mortgage  lands  in  question,  but  the  amount  of  that  decree  was 
paid  off  in  1869 ;  in  what  month  such  payment  was  made,  we 
are  not  informed  and  the  Vakils  do  not  agree.  The  appeU 
lant's  Vakil  says,  in  September  1869,  the  respondent's  Vakil 
says,  in  March  1869. 
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1873.  On  the  20th  August  1868,  the  mortgagor,  Dhondi  Essdji 


TiLLAKCHAND  ©xeoutod  a  Rdzindmd  in  favour  of  the  present  plaintiff,  Jita- 
HiNDUMAL  jjjgj  Sudardm.  A  Kabuldyat  was  executed  to  the  Collector  on 
JiTAMAL  the  same  day  by  Jitamal  Sudardm,  the  plaintiff;  and  he,  un- 
der these  documents,  obtained  possession  of  the  lands  in  dis- 
pute. In  March  1869,  the  defendant  brought  a  fresh  suit 
against  Dhondi  Essdji  in  respect  of  a  debt  not  secured  upon 
the  lands  in  dispute,  and  obtained  a  decree  on  it  on  the  7th 
April  1869.  Under  that  decree,  the  defendant  caused  the 
lands  in  dispute  to  be  attached  upon  the  3rd  July  1869.  The 
present  suit  is  brought  by  Jitamal  Sudardm,  the  plaintiff, 
to  raise  that  attachment  and  to  have  his  title  to  the  lands  de- 
clared. He  not  only  relied  in  the  Courts  below  upon  the 
Bdzindmd  and  Kabuldyat  of  the  20th  August  1868,  but  also 
locpoTLBiKardrndmi  (Exhibit  No  4)  executed  by  Dhondi  Ess&ji, 
purporting  to  transfer  the  lands  in  dispute  to  the  present 
plaintiff,  and  to  be  dated  18th  September  1865,  which  Kar&r- 
ndmd  both  of  these  Courts,  apparently  with  good  reason,  held 
to  be  fraudulent.  The  Subordinate  Judge  made  a  decree  in 
favour  of  the  defendant,  the  execution  creditor  (the  present 
appellant).  The  Acting  Assistant  Judge,  however,  reversed 
that  decree.  Whether  he  was  right  in  ao  doing  or  not,  he 
has  not  found  all  of  the  facts  necessary  to  enable  the  Court  to 
determine.  The  issue  which  he  laid  down,  viz  :  *'  Has  the 
plaintiff  proved  his  right  to  the  land?"  is  too  wide,  at  least  there 
ought  to  have  been  one  or  more  subsidiary  issues.  A  passage 
in  his  judgment  leads  us  to  doubt  whether  he  perceived  with 
sufficient  clearness  the  legal  bearings  of  the  case,  so  as  to  en- 
able him  to  discern  the  most  important  question  in  it.  After 
stating  the  satisfaction  of  the  mortgage  debt  due  to  the  de- 
fendant, the  Acting  Assistant  Judge  says :  '^But  in  March 
1869,  the  defendant  filed  a  suit  against  Dhondi  to  recover  a 
debt  (having  no  connection  with  this  land)  and  obtained  a  de- 
cree, in  execution  of  which  he  attached  these  fields,  and  unless 
the  defendant  can  show  that  Dhondi's  Rdzindmd  of  August 
1868  (which  cannot  be  gainsaid)  was  fraudulently  executed  to 
keep  his  property  from  being  attached  in  execution  of  the 


BOMBAY    HIGH   COURT   REPORTS.  209 

decree  of  1869,  then  he  must  fail  in  his  cause*     And  this,  it        1^73. 


stands  to   reason,  he  cannot  prove/'     What  precisely  is  the  Tillakchand 
scope  of  the  Acting  Assistant  Judge's   statement,  that  the  v, 

R'dzmdma  cannot  be  gainsaid>  is  not  clear.  He  may  only  g^^^^ 
mean  that  its  execution  cannot  be  gainsaid  or  its  execution 
and  the  plaintiff  JitamaPs  possession  undei*  it  cannot  be  gain- 
said. But,  as  will  be  presently  seen,  a  finding  to  either  of  these 
effects  would  not  alone  be  sufficient  for  the  plaintiff,  so  as  to 
entitle  him  to  succeed.  And,  on  the  other  hand,  the  establish- 
ment of  the  point,  the  oniis  of  which  the  Acting  Assistant 
Judge  has  thrown  upon  the  defendant,  would  not  be  sufficient 
to  entitle  him  to  a  decree.  The  Kardmamd  of  1 865,  which  is 
found  to  be  fraudulent,  may  possibly  have  been  concocted,  not 
only  for  the  purpose  of  supporting  the  Rdzindmd  and  KabuU 
dyat  of  1868  and  of  thereby  ousting  the  defendant's  claim 
under  his  mortgage  of  1867,  but  also  for  the  purpose  of 
defeating  the  execution  of  any  decree  which  the  defendant 
might  thereafter  obtain  in  respect  of  his  unsecured  debt.  As 
against  the  defendant,  in  his  character  of  mortgagee,  it  is  quite 
clear  that  such  a  transaction  could  not  stand,  even  if  the  Rd- 
zindmd had  been  executed  for  valuable  consideration.  And 
this  would  be  so,  because,  as  mortgagee,  he  had  a  special  lien 
on  the  land  prior  to  any  right  which  the  later  Rdzindmd  and 
Kabuldyat  could  confer  upon  the  plaintiff,  the  Kardmdmd, 
which  purported  to  be  of  a  prior  date  to  the  mortgage,  being 
of  no  avail,  as  being  a  fictitious,  fraudulent,  and  unregistered 
instrument.  But  as  against  the  defendant,  claiming  under 
his  common  money  decree  of  the  7th  April  1869,  the  title  of 
the  plaintiff  under  the  Rdzindmd  and  Kabuldyat  may  prevail, 
if  the  Rdzindmd  were  a  real  transaction  made  for  a  valuable 
consideration,  although  so  made  with  the  intention  of  defeat- 
ing the  execution  of  the  money  decree  which  the  defendant 
might  obtain  against  Dhondi  Esnji.  Such  is  the  effect  of  the 
decisions  in  Eoeldgh  V.  Purssord  (a).  Wood  \u  Dixie  (6),  and 
Hale  V.  The  Saloon  Onmibus  Company  (c).     The  transaction 

{a)  2  Moo.  &  Rob.  639.  {h)  7  Q.  B,  892. 

(c)  4  Drewry  492. 

27  Hc 
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1873.       if  real,  althongh  entered  into  for  the  purpose  of  defeating  an 

TiLLAKCHAND  intended  or  probable  execution,  is  valid  against  the  expected 

HiNDUMAL    execution  creditor,  whether  the  mode  of  defeating  him  be  a 

JiTAMAL     sale  or  a  mortgage.     As  to  a  sale,  see  the  cases  already  cited ; 

SuDABAM.   ^  ^  a  mortgage,  see  Darvill  v.   Terry  {d)^Sankarappay. 

Kamayya  (e). 

But  if  the  sale  or  mortgage  be  only  a  colourable  trans- 
action, or  a  mere  sham,  and  not  intended   to   confer,  upon 
the  alleged  grantee  or  mortgagee,  any  beneficial  interest  in 
the  property,  and   simply  (for  the  purpose  of  screening  it 
from  execution)  to   substitute  such  grantee   or  mortgagee 
as  nominal  owner  in  lieu  of  the  real  owner  (the  debtor),  and 
to  make   such  nominal  owner  nothing  more  than  trustee  for 
the  real  owner    (the   debtor),   and  thus  to   endeavour  to 
preserve  the  property  for  the  latter,  such  a  sale  or  mort- 
gage would  be  invalid  as  against  the  creditor,  and  he  would 
be  entitled  to   attach  and  sell  the  property.     Section  205 
of  the  Civil  Procedure  Code  renders  all  property,  moveable 
or  immoveable,  belonging  to  the  execution  debtor,  "  whe- 
ther the   same   bo  held  in   his  own   name  or  by  another 
person  in  trust  for  him   or  on  his  behalf,^^  liable  to  be 

taken  in   execution.      In    Eveleigh  v.    Purasord    (supra), 

»  

Baron  Rolfe,  in  putting  the  case  to  the  jury,  said  :  "  The 
question  for  the  jury  to  determine  was,  whether,  on  the  whole, 
they  were  satisfied  that  the  bill  for  the  sale  was  intended  to 
have  operation  in  favour  of  the  plaintiff  and  to  confer  upon 
him  right,  to  be  exorcised  at  his  pleasure  over  the  property  ; 
if  so,  they  ought  to  find  for  the  plaintiff ''  (alleged  vendee  of 
the  property).  If,  on  the  other  hand,  they  thought  the 
transaction  was  a  mere  sham,  executed  colourably  and  only 
for  the  purpose  of  protecting  William  Eveleigh  (the  debtor) 
against  his  creditors,  and  without  its  being  really  meant  to 
transfer  the  goods  to  the  plaintiff,  then  they  ought  to  find  a 
verdict  for  the  defendant^'  (the  execution  creditor).     And  in 

(cO  6  H,  &  N.  807,  S.  0.  30  L.  J.  Exch.  355. 
(e)  3  Mad.  H.  C.  Rep.  231. 
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Darvill  v.  Terry  {supiu),  which  was  the  case  of  a  bill  of  sale      1873. 


by  way  of  mortgage,  the  full  Court  of  Exchequer  approved  Tillakchand 
of  the  question  submitted  to  the  jury  by  Baron  Channell  in  ^ 

a  manner  similar  to  that  adopted  by  Baron  Rolf e  in  Eveleigh     Jitamal 
V.  Purssord.    The  same  doctrine  is  to  be  found  in  Twyne'a 
case  (f). 

We  must,  accordingly,  direct  that  the  following  issue  be 
tried,  viz. :  '^  Whether,  by  the  execution  of  the  Rdzindmd 
and  the  Kabuldyat,  it  was  intended  and  agreed,  at  the  time 
of  such  execution,  by  Dhondi  Ess^ji  in  favour  of  the  plaintifE 
Jitamal  Sudar^m,  that  the  latter  should  take  any  beneficial 
interest  in  the  lands  in  dispute,  or  whether,  on  the  contrary, 
the  execution  of  the  said  Rdzindmd,  and  Kahuldijat  was 
merely  a  colourable  transaction  for  the  purpose  of  screening 
the  said  lands  from  execution  in  an  expected  or  pending  suit 
to  be  brought  or  then  actually  brought  by  the  present  de- 
fendant, Tillakchand  Hindumal,  against  the  said  Dhondi 
Bssiji,  and  with  the  intention  that  the  said  Jitamal  Sudaram 
should  hold  the  said  lands  in  trust  for  the  said  Dhondi 
Essiji.^' 

The  Court,  which  tries  the  above  issue,  should  take  such 
further  evidence,  as  may  be  legally  admissible,  which  the 
parties  on  either  side  may  offer,  or  which  the  Court  may  think 
necessary  to  enable  it  to  come  to  a  satisfactory  finding  upon 
that  issue.  The  Court  should,  within  three  calendar  months 
from  the  receipt  of  the  papers  in  this  cause,  make  its  finding 
and  report  the  same  together  with  the  reasons  for  it  to  this 
Court.  The  onus  of  proof,  that  the  transaction  was  real  and 
not  merely  colourable,  must  be  placed  upon  the  plaintiff.  The 
circumstance  that  the  plaintiff  was,  in  or  about  the  time  of 
the  execution  of  the  Rdzindfmd  and  Kahuldyai,  put  into  pos- 
session of  the  lands  by  Dhondi  Essdji,  is  some,  but  not  by 
any  means  conclusive,  evidence  of  the  genuineness  of  the 
transaction.  It  is  quite  possible  that  he  was  put  into  posses- 
sion merely  as  a  trustee  for  Dhondi  Esiji  and  not  for  his 

(/)  3  Rep.  80  b,  81  a  (212  of  Eraser's  Ed.)  8.  0.  1  Sin.  L.  C,  1,  2. 
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1873.       (  plaintiff^s  )  own  benefit       Tlie  Court  should,  in  trying  the 
XiLLAKCHAND  abovG  issuc,  and  as  a  matter  subsidiary  thereto,  i^pecially  direct 

HlKDUMAL       .  ,  -11  7         17  '7 

v.  its  attention  to  the  question  whether  any  valuable  considera- 

SiixARi^M  ^^^^  passed  from  the  plaintiff,  Jitamal,  to  Dhondi  Essaji  for 
the  execution  by  the  latter  of  the  Rdzlndmd,  and  should  find 
and  report  to  this  Court  what  such  valuable  consideration 
was.  If  there  were  valuable  consideration  given  or  promised 
by  the  plaintiff,  Jitamal  Sudardm,  to  Dhondi  Essaji  at  the 
time  of  the  execution  of  the  Rdzindmd  for  the  same,  it  will 
bo  a  circumstance  strongly  favouring  the  conclusion  that 
Jitamal  Sudardm  took  a  beneficial  interest  in  the  transaction, 
and  was  not  merely  a  trustee  for  the  lands  for  Dhondi  Essaji, 
In  connection  with  this  part  of  the  case,  it  wiU  be  desirable 
that  the  trying  Court  should  investigate  and  report  the  circum* 
stance  relating  to  the  payment  to  the  defendant  in  1869  of  the 
amount  due  to  him  in  respect  of  his  mortgage  of  1867,  and 
the  decree  upon  it,  and  should  ascertain  from  whom  the  money 
was  obtained  for  such  payment,  and  when  that  payment  was 
made.  We  reserve  all  other  questions  between  the  parties  iu 
this  suit. 

The  above  directed  issue  should  be  tried  by  the  District 
Judge  or  his  Assistant  Judge  at  the  option  of  the  former. 

The  papers  relating  to  the  satisfaction  of  the  decree  of  the 
2nd  September  1868  upon  the  mortgage  of  1867,  should  bo 
sent  up  to  this  Court  with  the  finding  on  the  said  issue. 

The  following  finding  was  returned  by  S.  Tagore,  Assistant 
Judge  at  Poona,  to  the  issue  sent  down  by  the  High  Court : — 

"  My  finding  on  the  issue  is  that  the  execution  of  the 
hdzindmd  and  Kabulayat  was  a  real  transaction  and  not  a 
more  sham,  and  it  was  intended,  at  the  time  of  such  execution, 
that  the  plaintiff,  Jitamal,  should  take  a  beneficial  interest  in 
the  lands  in  dispute, 

« 

"  My  reasons  are  as  follow: — 1.  The  transaction  is  sup- 
ported by  valuable  consideration.  It  appears  that  Jitamal 
obtained  a  decree  against  Dhondi  for  Rs,  74-13-9  in  1862 j 
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and  that  the  lands  in  dispate  were  transferred  by  Dhondi        1873. 


to  the  plaintiff^  Jitamal,  in  compromise  of  the   latter^s  claim  Tillakchand 

under  that  decree.     The  decree  has  been  produced  since  this      ^^'^^^^ 

remcknd  and  is  recorded'^  *         *         *         *  Jitamal 

Sudabam. 

To  the  above  finding,  it  was  objected  on  behalf  of  Tillak- 
chand  that  the  Assistant  Judge  was  wrong  in  considering 
that  the  transaction  in  question  was  supported  by  valuable 
consideration,  whereas,  according  to  law,  Dhondi  was  not 
bound  to  pay  off  the  debt  due  on  account  of  the  decree  of 
1862. 

The  appeal  was  again  argued  before  Westropp,  C.J.,  and 
West,  J.,  on  the  28th  April  1873. 

Dhirajldl  Mathurddds  against  the  finding. 

Vishnu  Qhanashdm  in  support  of  the  finding. 

Westropp,  C.J. : — The  first  objection  taken  on  behalf  of  the 
appellant,  Tillakchand,  to  the  finding  of  the  Assistant  Judge 
(Mr.  Tagore),  is  the  only  one  of  the  three  objections  worthy 
of  notice.  The  second  and  third  are  merely  objections  to 
his  appreciation  of  the  evidence  and  involve  no  question  of 
law. 

The  first  objection  is  that  the  Assistant  Judge  was  in  error 
in  supposing  that  the  debt  due  under  the  decree,  obtained  by 
the  plaintiff,  Jitamal  Sudardm  (respondent),  on  the  24th 
March  1862,  for  Rs.  74-13-9,  against  Dhondi  Ess^ji  and 
Rdma,  son  of  I>id&  Essaji,  in  respect,  it  is  said,  of  a  debt  due 
to  Jitamul  Sudardm  by  Essiiji,  father  of  Dhondi  and  grand- 
father of  Riima,  constituted  a  valuable  consideration  for  the 
transaction  in  1868  evidenced  by  the  jB^z3:iWma  and  KahuU 
dyat  of  the  20th  August  1868.  The  decree,  being  then  far 
more  than  three  years  old,  and  no  execution  having  been 
shown  to  have  been  issued  upon  it,  was,  it  was  argued,  then  X^A  CJ'^'^ujJ^  y 

barred  by  Section  20  of  Act  XIV.  of  1 859.  ,  <; 

». 

Assuming  this  to  be  so,  it  was  quite  open  to  Dhondi  to 
pay  or  compromise  the  debt,  whether  he  be  regarded  as  the 


///^A^; 
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1873.        debtor  or  as  the  representative  of  the  debtor.     An  executor 


TiLAKcHAND  may  pay  a  debt  justly  due  by  his  testator,  although  barred  by 

HiNDUMAL   ^^^  Statute  of  Limitations,  and  will,  in  equity,  be  allowed 

JiTAMAL     credit  for  such   a  payment':  Norton  v.  Frecker  per  Lord 

/)      d         /  1 ''  /  Hardwicke  {g) ;  Stahlschrriidt  v.  Lett  {h) ;  and  is  not,  in  an  ac- 

%  t  K  t  R/^ '  ^  2- '  / '  tjQj^  ^^  law  for  the  debt,  bound  to  plead  that  statute.    See  the 

authorities  collected  in  2  Wms.  on  Executors,  pp.  1 802  and 
1803,  7th  edition.  A  previous  debt  is  a  valuable  considera- 
tion for  a  conveyance,  as  held  in  the  second  resolution  in 
Twyne^s  case  (i),  where  it  was  not  the  want  of  consideration, 
but  the  want  of  bona  fides  which  invalidated  the  conveyance, 
it  being  coupled  with  a  secret  trust  for  the  grantor. 

The  general  rule  of  law,  no  doubt,  is  that  a  consideration 
merely  moral  is  not  a  valuable  consideration,  such  as  would 
support  a  promise  Easiavood  v.  Kenyon  {j)  ;  BeoAmwnt  v. 
Reeve  {k) ;  but  there  are  some  instances  of  promises,  which 
it  was  formerly  usual  to  refer  to  the  now  exploded  principle 
of  previous  moral  obligation,  and  which  are  Still  held  to  be 
binding,  although  that  principle  has  been  rejected.  Amongst 
those  instances  is  a  promise  after  full  age  to  pay  a  debt  con- 
tracted during  infancy,  and  a  promise  (in  writing)  (Q  in 
renewal  of  a  debt  barred  by  the  Statute  of  Limitations.  The 
efficacy  of  such  promises  is  now  referred  to  the  principle 
that  a  person  may  renounce  the  benefit  of  a  law  made  for  his 
own  protection.  It  was  laid  down  "  that  where  the  consi- 
deration was  originally  beneficial  to  the  party  promising, 
yet,  if  he  be  protected  from-  liability  by  some  provision 
of  the  Statute  or  Common  law  meant  for  his  advantage^ 
he  may  renounce  the  benefit  of  that  law  ;  and  if  he  promise 

(g)  1  Atk.  625.  {h)  1  Sma.  G.  415. 

(i)    3  Rep..80,  b.  81,  a.  S.  C.  1  Sm.  L.  0.  1,  2. 

(j)  11  Ad.  &  R  438.  (k)  8  Q.  B.  483. 

(0  Act  XIV.  of  1859,  Sec.  4  ;  V  Calc.  W.  Rep.  46, 67  ;  8  Ibid.  289  ^ 

6  Bom.  H.  0.  Rep.  67 ;  Act  IX.  of  1871,  Sec.  20 ;  Act  IX.  of  1872, 

Sec.  25,  cl.  3 ;  and   in  England  9  Geo.  IV.,  c.  14,  S.  1 ;  19  and  20 

Vic,  c,  97  ;  2  Wms.  on  Exore.,  1945,  et  seq. 
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to  pay  the  debt,  which  is  only  what  an  honest  man  ought  ^ 

to  do.  he  is  then  bound  by  the  law  to  perform  it/'     The  Tillakcand 

-•  T       1  i-i  OT7      Q1  Q      HlNDUMAL 

authorities   are  collected  in  Leake  on   Contracts  ol7,  oio.  ^ 

( As  to  cases  occurring  since  the  1st  of  September  1872,  see    gup^a'AM. 

the  Indian  Contracts  Act,  IX.  of  1872,  Sec.  25,  cl.  2  and  cl. 

3,  which  seem  to  leave  the  law  unaltered  in  such  instances  z&  U^f j^.^^,^,,^^.^ 

the  two  above  given.)  ^'  i, ^/^^^ 

The  responsibility  of  Dhondi  for  his  father's  debt,  having 
been  ascertained  by  decree  in  1862,  was  not  affected  by  Mr. 
White's  Act  (Bombay  Act  V'll.  of  1866). 

Assuming  that  the  decree  of  1862  was  time-barred  in  1868, 
it,  being  then  still  unsatisfied,  would  nevertheless  afford  a 
good  consideration  for  the  transaction  between  Dhondi  and 
the  plaintiff,  Jitamal,  resting  on  the  Rdzindmd  and  Kahuldyat 
of  August  in  the  latter  year.  The  first  objection  to  the  finding 
of  the  Assistant  Judge  (Mr.  Tagore) therefore  fails,  and  there 
being  no  legal  question  in  the  two  other  objections,  we  must 
affirm  the  decree  of  Mr.  Candy,  the  Assistant  Judge,  made  on 
the  loth  November  1870,  but  we  give  no  costs  of  this  appeal 
to  the  appellant,  inasmuch  as  the  finding  of  Mr.  Candy,  that 
the  Karamdmd  of  the  18th  September  1865  was  fraudulent, 
renders  the  plaintiff  deserving  of  this  mark  of  the  disapproba- 
tion of  the  Court,  and  the  Court  refrains  from  expressing  any 
opinion  as  to  whether  or  not  it  would  have  concurred  in  Mr. 
Tagore^s  finding  on  the  {acts  involved  in  the  issue  tried  by 
him,  had  it  been  open,  which  Jt  is  not,  to  this  Court  to  enter 
upon  that  question. 

Decree  affirmed. 
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[Appellate  Civil  Jurisdiction.] 

1873.  Eegular  Appeal  No.  U  of  1869. 

February  19.  y  x-r  j 

The    Sub-Collectob  of  Colaba  and 
another Appellants* 

Ganesh    Mobeshvar  Mehendalb  and 
another Respondents, 

Assessment  in  perpetuity — Power  of  Government  to  raise  auessment — 
B&mha/y  Act  L  of  1865,  Sec.  2^-'Regulaiion  XVIL  of  1827,  Section  4, 
Cls.  2  and  3. 

Where  a  lease  of  lands  to  be  reclaimed  from  the  sea  by  the  lessee, 
granted  by  a  former  Goyemment  to  plaintiff,  stipulated  that  the  lands 
should  be  held  free  of  assessment  [mdpht]  for  thirty-years,  subject  to 
assessment  at  Rupee  1  per  highd  in  the  Slst  year,  to  assessment  in* 
creasing  at  the  rate  of  ^  of  a  Rupee  per  bighd  during  the  six  follo¥dng 
years,  and  at  the  expiration  of  that  istawa  (period  of  annually  increasing 
assessment)  should  be  held  at  the  full  assessment  of  Rs.  3  per  bigha  ; 

Held  that  after  the  expiration  of  the  first  thirty-seven  years  the 
lease  was  one  in  perpetuity,  subject  to  the  annual  payment  of  the  sum 
named  as  the  full  assessment  and  no  more. 

The  words  in  Section  2i>  of  Bombay  Act  I.  of  1865  confer  upon 
Government  no  absolute  power  in  all  cases  to  fix  any  assessment  they 
may  please.  But  that  section,  as  also  Section  4,  Clause  2,  Regulation 
XVIL  of  1827,  distinctly  limit  the  power  of  Government  to  raise  the  as- 
sessment on  land  held  partially  exempt  by  right.  Government,  however , 
may  set  aside  such  limitations  at  their  discretion  by  a  Legislative  enact- 
ment, as  provided  by  clause  3  of  t^e  above  Regulation.  But  Govern- 
ment can  exercise  this  power  only  under  "  specific  "  rules. 

In  Bombay  Act  I,  of  1865,  Sec.  25,  no  such  "  specific  *'  rules  are  to 
be  found  as  would  indicate  that  the  Legislature  intended  to  set  aside 
the  provisions  of  CI.  2,  Sec.  4,  Regulation  1827,  and  to  enable  the  Re- 
venae  officers  to  ignore  all  exemptions  except  those  which  they  may 
themselves  choose  to  recognize, 

Where  plaintiff  had  enjoyed  "  Sav4i  Sut "  or  a  remission  of  one- 
fourth  for  a  period  of  more  than  thirty  years  with  respect  to  lands 
on  which  assessment  became  leviable  in  1805  a.d.,  he  was  held  by 
the  High  Court  to  have  established  a  prescriptive  right  to  such  a  remis- 
sion. 


BOMBAY   HIGH   COURT   REPORTS.  217 

rpHIS  was  a  regular  appeal  from  the  decision  of  A.  Bosan-        1873. 
•*-    quet,  Acting  District  Judge  at  Tanna,  in  Original  Suit  No.     Thb  Sub- 
30  of  1865.  ^f^l 

The  appeal  was  argued  before  Sargent,  Acting  C.J.,  and      Oi^'^u 
Melvill,  J.,  on  the  15th  Januair  1873.  Moreshvar. 

"  Mbhendale. 

MayheWj  Legal  Remembrancer,  (with  him  Dhirajldl 
Mathurddds,  Government  Pleader,)  for  the  appellants. 

Macpherson  (  with  him  Vishvandth  Ndrdyan  Mandlik  and 
Oanpatrdv  Bhdskar)  for  the  respondents. 

The  facts  of  the  case  will  sufficiently  appear  from  the  fol- 
lowing judgment  : — 

Cur,  adv.  vulL 

19th  February  1873,  Melvill,  J. : — This  is  in  effect  an 
action  to  restrain  the  Government  from  raising  the  assess- 
ment on  certain  lands  held  by  the  plaintiffs,  and  to  recover 
excess  assessment  levied  from  them  in  the  years  1863-64  and 
1864-65. 

The  land  is  held  under  5  hauls  or  leases  gianted  by  the  for- 
mer Government.  It  will  be  sufficient  to  state  precisely  the 
conditions  of  one  of  these  documents  ;  for,  though  the  others 
differ  from  it  in  numerical  details,  their  substance  is,  in  all 
material  points,  precisely  the  same. 

Exhibit  No.  4  is  a  lease  granted  in  the  year  A.D.  1809.  It 
sets  forth  that  the  grantee  had  come  to  the  Sarkar,  and  re- 
presented that  if  a  lease,  on.  certain  favourable  terms,  were 
granted  to  him,  he  would  undertake  to  embank,  and  so  re- 
claim from  the  sea,  certain  land  which  was  inundated  by  the 
tide  and  overgrown  with  wild  vegetation ;  and  that,  in  order 
that  the  land  might  be  brought  under  cultivation,  and  yield 
a  revenue  to  Government,  it  had  been  determined  to  comply 
with  the  request.  Accordingly,  an  officer  had  been  sent  to 
measure  the  land,  bitt  it  had  been  found  impossible  to  do  this 
with  any  accuracy  on  account  of  the  denseness  of  the  vege- 
tation and  the  marshy  character  of  the  ground.    On  a  rough 

estimate,  however,  the  whole  area  was  taken  to  be  121  bighds 
28  Hc 
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1873.        from  which  41  highds  were  deducted  on  account  of  creeks, 


The  Sub-     ditches,  and  marsh,  leaving  a  balance  of  80  bighds.     From 
OP  CoLABA    ^^^^>  ^^^  fifth,  or  16  bighds,  was  again  deducted  on  account 
^'  of  "  Savdi"  (the  meanins:  of  this  term  and  the  intention  of 

MoRESHVAR  the  deduction  will  be  considered  presently),  leaving  a  final 
balance  of  64  highds  as  the  estimated  extent  of  the  grant. 
Then  follows  a  detailed  estimate  of  the  expense  of  reclama- 
tion, amounting  to  Rs.  8,261;  and  finally  are  set  forth  the 
terms  of  the  grant.  The  land  is  to  be  held  free  of  assessment 
for  30  years.  In  the  81st  year,  it  is  to  pay  an  assessment  of 
1  rupee  per  bighd;  during  the  succeeding  six  years,  the  as- 
sessment is  to  be  increased  by  a  quarter  of  a  rupee  annually  ; 
and  the  seventh  year  is  to  be  a  year  of  full  assessment  at  the 
rate  of  three  rupees  per  bighd. 

The  main  contention  between  the  parties  is  as  to  the  right 
which  the  plaintiffs  claim,  to  hold  the  land  in  perpetuity 
under  this  and  the  other  leases  at  the  rates  specified  therein 
as  the  full  assessment.  That  portion  of  Exhibit  No.  4,  which 
bears  upon  this  point,  is  as  follows  :  "  In  accordance  with 
the  above,  for  six  years  [there  shall  be]  an  annually  increas- 
ing assessment  [ista^ra]  and  the  seventh  [year  shall  be]  a 
year  of  full  [assessment] .  The  regular  assessment  (aiii  daat) 
has  been  agreed  for  at  the  rate  of  three  rupees  per  bighd. 
The  land  assessment  [being  agreed  for]  to  be  levied  according 
to  the  money  payment  system  (  i.e.,  as  distinguished  from 
payment  in  kind),  an  agreement  has  been  made  for  [the  levy 
of}  the  regular  assessment  at  Rs.  3  per  bighd.  Now  on  the 
expiry  of  the  [term  of]  thirty-seven  years  as  above  [partly] 
of  [mdphi]  exemption  from  assessment  [and  partly  of  the  im- 
position of]  the  annually  increasing  assessment  [istawa]  the 
salt  ground  will  be  surveyed  every  year,  and  payment  will  be 
received  every  year  according  to  the  above  system  for  the 
cultivated  land  which  will  be  entered  in  the  land  survey 
[books]  as  brought  under  cultivation." 

Exhibit  5  is  a  lease  granted  in  the  same  year,  and  on  simi- 
lar terms,  exteuding  over  the  same  period  of  37  years.     The 
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only  material  difference  is  that  the  full  assessment  in  the  37th  __^' 

year  is  fixed  at  4  rupees  per  bighd.  'The  Sub- 

•^  1  A  ./  CoLLKCTOR  OF 

COLAKA 

In  Exhibit  6,  which  is  a  lease  fn^mted  in  the  year  1 791,  the      ^^^'^^^^^ 

fuU  assessment,   which   was  to  be  levied  after  20  years,  is  5  Moreshvab 

Mehendale. 
rupees.  The  words  of  this  lease,  importing  that  the  assess- 
ment is  to  be  levied  at  this  rate  annually,  are  very  clear  :  "Af- 
ter the  expiration  of  the*  Istawa/ the  regular 'sherasta'  at  the 
rate  of  Rs.  5  per  highd.  *  *  *  shall  be  recovered 
from  year  to  year  J 


>> 


Exhibit  No.  7^  a  lease  granted  in  1813,  contains  similar 
terms  : — '^  After  the  expimtiun  of  the  'Istawa/from  the  thirty- 
sixth  year,  [assessment]  is  to  be  recovered  at  the  rate  of  Rs. 
5  per  bifjhd  annuaUyy 

Exhibit  No.  8,  granted  in  1814,  contains  the  following  : — 
"After  the  expiration  of  the  '  Istawa,'  from  the  thirty-sixth 
year,  you  should  pay  [the  assessment]  at  the  regular  'sherasta,' 
at  the  rate  of  Rs.  5  per  bighdJ 


^  yy 


The  words,  which  we  have  quoted  from  the  leases,  leave 
little  room  for  doubt  that  the  intention  of  the  parties  was 
that  the  sum  named  as  the  full  assessment,  and  no  more, 
should  be  charged  in  perpetuity.  It  is  contended  for  the 
Government  that  the  term  "  the  full  assessment"  must  be 
understood  as  meaning  the  full  assessment  for  the  time  be- 
ing, and  that  the  intention  was  that  the  land  should  be  held 
on  exceptionally  favourable  terms  for  a  certain  number  of 
years  only,  and  should  be  then  assessed  at  the  same  rate  as 
other  similar  land  in  the  same  district.  But,  if  so,  why  was 
the  amount  of  the  full  assessment  specified  at  all  ?  To  this 
the  answer  given  is  that  the  rates  specified  were  the  rates  in 
force  at  the  respective  times  when  the  leases  were  granted. 
But  how  could  it  have  been  assumed  that  the  ordinary  rate  of 
assessment  at  the  end  of  37  years,  or  any  other  period,  would 
be  neither  more  nor  less  than  at  the  time  the  leases  were  grant- 
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The  Sub.    rate,  was  the  ordinary  assessment  at  the  date  of  the  leases  on 
of^o^Iba   ^^  land,  inundated  by  the  sea,  over-mn  by  wild  vegetation, 

^'  and  unfit  for  cultivation  ?    Or  finally,  how  are  we  to  explain 

Gaitesh  .         . 

MoRESHVAR  the  two  different  rates  of  Rs.  3  and  Rs.4,  specified  in  the  two 

BHi»DALB.  j^j^g^^  Exhibits  4  and  5,  which  were  granted  in  the  same  year, 
and  for  the  same  number  of  years,  and  relate  to  precisely  the 
same  description  of  land  ?  There  can  be  little  doubt  that  the 
true  explanation  is  to  be  found  in  the  difference  in  the  amount 
to  be  expended  in  reclamation,  which  would  naturally  be  re- 
garded as  a  ground  for  greater  or  less  indulgence  to  the  lessee. 
Thus,  under  the  lease  No. 4,  Rs.  8,261  was  the  estimated 
expenditure,  and  the  full  assessment  is  fixed  at  the  low  sum  of 
Rs.  3.  In  the  lease  No.  5,  the  estimate  of  cost  is  Rs.  6,980, 
and  the  assessment  is  Rs.  4.  In  the  other  leases,  the  land 
evidently  required  less  costly  works  of  reclamation,  and  the 
assessment  is  fixed  at  Rs.  5. 

Looking  at  the  matter  in  this  light,  we  must  regard  the 
difference  between  the  rates  fixed  in  the  leases  and  the  as- 
sessment now  paid  on  similar  lands  as  part  of  the  considera- 
tion for  a  contract  mutually  beneficial  to  the  lessor  and  the 
lessee.  The  benefit  to  the  lessor  is  well  described  in  the 
lease  No.  5,  and  is  clearly  indicated  in  the  other  leases  also  : 

"  Taking  into  consideration  that  without  the  embankment 
the  Government  is  losing  its  revenue,  and  that  you  are  pre- 
pared to  contribute  to  the  Government  revenue  by  spending 
money  out  of  your  own  pocket,  and  having  in  view  the  bring- 
ing of  the  land  under  cultivation,  you  are  hereby  permit- 
ted to  build  an  embankment  to  the  Khdr  at  the  village 
aforesaid.^'  The  consideration  to  the  lessee  for  his  risk  and 
expense  was  an  exemption  from  assessment  for  a  certain 
number  of  years,  and  a  guarantee  that  in  subsequent  years 
his  assessment  should  not  be  raised.  Now  that  the  lessee 
has  performed  his  part  of  the  contract,  how  can  the  Govern- 
ment be  allowed  to  draw  back  from  theirs  ?  It  would  be 
contrary  to  all  principle  to  allow  them  to  do  so,  unless,  as 
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has  been  contended,  the  worda  of  the  law,  ander  which  they       1873. 


profess  to  act^  give  them  an  absolute  power  in  all  cases  to  The  Sub- 
fix  any  assessment  they  may  please.  But  the  words  of  Sec-  q,  Co^aT 
tion  25  of  Bombay  Act  !•  of  1865  confer  no  such  absolute  ^  ^' 
power.  That  section  contains  the  following  proviso :  "  Provid-  Moebshvar 
ed  that  it  (the  assessment)  shall  not  be  leviable  from  any 
land  held  and  entered  in  the  land  registers  as  wholly  or 
partially  exempt  from  payment  of  land  revenue  except  to 
such  amount  as  is  in  accordance  with  previous  practice,  or 
any  law  which  has  been,  or  may  hereafter  be,  enacted,  relat- 
ing to  lands  so  held/'  The  lands  now  in  question  have 
hitherto  been  held  at  a  certain  fixed  assessment,  the  amount 
of  which  has  of  course  been  entered  in  the  land  registers. 
It  may  be  that  hitherto  the  land  registers  have  not  shown 
any  entry,  distinctly  declaring  the  lands  to  be  "  partially 
exempt  from  payment  of  land  revenue."  The  reason  of  that 
may  be  that  the  rate  of  assessment  fixed  upon  them  has  not 
hitherto  been  less  than  the  ordinary  rate  of  assessment.  But 
however  this  may  be,  the  words  of  CI.  2,  Sec.  4,  Regu- 
lation XVII.  of  1827,  (and  we  may  observe  that,  at  the 
time  when  the  rates  complained  of  received  legal  sanction 
under  Section  3  of  Bombay  Act  I.  of  1865,  that  Act  formed 
part  of  the  Regulation),  are  very  clear  and  express  and  dis- 
tinctly limit  the  right  of  Government  to  raise  the  assessment 
on  land  held  by  right  partially  exempt.  CI.  3  of  the  same 
section,  no  doubt,  states  that  the  Government  may  set 
aside  such  limitations  on  the  exercise  of  its  discretion  by 
a  legislative  enactment — a  power  which  it  would  of  course 
possess,  even  if  there  were  no  such  statement.  But  this  clause 
requires  that  any  rules  having  such  an  efEect  should  be  "  spe- 
cific.'^  And  reading  Section  25,  Bombay  Act  L  of  1865, 
in  conjunction  with  CI.  2,  Sec.  4,  Regulation  XVII.  of 
1827,  we  are  unable  to  find  in  the  former  section  such 
specific  terms  as  would  indicate  that  the  Legislature  intended 
to  set  aside  the  provisions  of  the  latter  clause,  and  to  enable 
the  revenue  officers  to  ignore  all  exemptions  except  those 
which  they  may  themselves  choose  to  rccoguize. 
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^^73,  W'e  are  of  opinion  and  decide  tliat  the  lands  in  question  are 

The  Sub-     partially  exempt,  in  so  far  that  they  are  only  liable  to  assess- 
or CoLABA    i^^'^t  at  the  rates  specified  in  the  leases.     It  remains  to  con- 
G  NE«H      ^^^^^  *^^  plaintiffs'  claim  to  hold  one-fifth  of  the  lands  alto- 
MoRKsHVAR  gether  free  of   assessment. 

This  claim  is  founded  upon  the  circumstance  that  in  the 
leases  Xos.  4 and  5,  a  deduction  of  one-fifth  (savdi)  is  made 
from  the  estimated  area  of  the  lands,  and  the  balance  only 
is  entered  as  the  extent  of  culturable  land  granted.  From 
this,  it  is  argued  that  it  was  the  intention  to  grant  one-fifth 
of  the  lands  free  of  assessment,  and  the  same  exemption  is 
claimed  in  regard  to  the  lands  held  under  the  leases  Nos.  6, 
7,  and  8,  though  no  menticm  of  '  Savai^  is  made  in  them. 
But  it  is  clear  from  the  tonus  of  the  leases  Nos.  4  and  5,  that 
the  deduction  of  '  Savai '  is  made  not  because  there  was  any 
intention  of  exempting  from  assessment  any  of  the  cultur- 
able land,  but  simply  because  it  was  impossible  to  ascertain 
at  the  time  how  much  cultunible  land  there  was.  The  deduc- 
tion is  made  simply  as  a  correction  of  en'or  in  the  necessari- 
ly imperfect  measurements.  It  occurs  only  in  that  part  of 
the  leases  which  sets  forth  the  details  of  the  measurtnnents 
(which  are  really  as  superfluous,  so  far  as  the  terms  of  the 
leases  are  concerned,  as  the  details  of  the  projected  expendi- 
ture), and  it  is  not  alluded  to  in  the  operative  part  of  the 
leases,  which,  on  the  contrary,  provides  for  an  annual  measure- 
ment of  the  land  under  cultivation  and  the  levy  of  a  uniform 
assessment  upon  the  whole  of  such  land.  The  claim  of  the 
'  plaintiffs  to  the  deduction  cannot,  therefore,  be  maintained  on 
the  ground  that  it  is  granted  to  them  by  the  leases.  Can  it 
then  be  maintained  on  the  ground  of  prescription  ?  It  is  in 
evidence  that  ^  Savdi  sut/  or  a  remission  of  one-fourth,  was 
made  to  the  plaintiffs  on  all  the  lands  held  by  them  up  to 
the  introduction  of  the  survey  in  1862-63.  In  order  that  the 
plaintiffs  may  establish  a  prescriptive  title  to  this  remission, 
which  they  have  enjoyed  without  right,  they  are  bound  to 
show  that  they  have  enjoyed  it  for  30  years.  It  is  clear  that 
they  cannot  make  out  their  case  in  regard  to  tne  lands  held 


BOMBAY    IllOn    roiTRT    REPORTS.  '221] 

under  any  of   the  leases  except  No.  G  ;  for  the  date  at  which  1873 

assessment  first  became  payable  under  the  other  leases  all  the  sub- 

occurred  within  30  years  preceding  the  introduction  of  the  of"c()laba 

survey.     Urider  the  lease  No.  G,  howeve^r,   assessment  be-  '• 

Oanpsh 

came  leviable  in  a.d.  ]  805,  so  that  the  plaintiffs  have  enjoy-  Moreshvar 
ed  the  exemption  claimed  in  respect  of  the  lands  mentioned     ^^^^^^^^' 
in  this  lease  for  nearly  60  years  ;  so  far  therefore  as  these 
lands  are  concerned,  and  so  far  only,  they  must  be  held  to 
have  established  a  prescriptive  title. 

We  amend  the  decree  of  the  District  Court  and  declare 
that  the  plaintiffs  are  entitled  to  hold  in  perpetuity  the  lands 
specified  in  the  leases,  Exhibits  4  and  8,  on  payment  of  assess- 
ment on  the  whole  of  the  culturable  land  mentioned  in  the 
leases  Nos.  4,  5,  7,  and  8,  and  four-fifths  of  the  culturable 
lands  mentioned  in  the  lease  No.  6,  at  the  following  rates,  viz., 
Rs.  3  per  bigha  under  the  lease  No.  4,  Rs.  4  per  bi(fhd  under 
the  lease  No.  5,  Rs.  5  per  bight  under  the  leases  Nos.  6,  7, 
and  8. 

And  we  further  direct  that  the  defendants  do  pay  to  the 
plaintiffs  all  sums  levied  by  them  as  assessment*  for  the 
years  1863-64  and  1864-65  in  excess  of  the  sums  which 
should  have  been  levied  in  accordance  with  the  terms 
of  this  decree.  The  amount  due  will  be  determined  at  the 
time  of  execution  of  the  deci'ee. 

The  defendants  will  bear  all  costs  in  the  District  Court. 
The  parties  will  bear  their  own  costs  in  appeal. 

Decree  amended. 
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1873. 
March  26. 


[Appellate   Civil  Jukisdiction.] 

Begular  Appeal  No.  31  of  1872. 

Ka'vasji  Soea'bji  AppeUanL 

Baejobji  Sora'bji  and  Ba'puji  BonA^im... Respondents. 

'    SuU  against  the  representatives  of  a  deceased  persmSuhstittaion  of 
parties — Limitation — Sec,  14,  Act  XIV.  of  1869. 

Where  a  plaint  is  filed  before  the  expiration  of  the  period  of  limita- 
tion prescribed  by  Act  XIV .  of  1859,  against  persona  whom  the  plaintiff 
erroneously  supposes  to  be  the  representatives  of  his  deceased  debtor, 
and  after  such  period  has  expired,  obtains  leave  to  amend  his  plaint  by 
substituting  the  true  representatives  as  defendants  ; 

Hdd  that  his  claim  is  barred. 

THIS  was  a  regular  appeal  from  the  decision  of  Makandrai 
Monirai^  First  Class   Subordinate  Judge  of  Surat^  in 
Original  Suit  No.  1571  of  1869. 

E^vasji  Sor&bji  brought  this  suit  against  Dos^bh^ 
Barjorji  and  Mdnikji  Bdpuji,  two  minors  (the  present  defen- 
dants Barjorji  Sor^bji  and  Bapuji  Sor^bji  being  named  in 
the  plaint  as  guardians  merely)  to  recover  Rs.  8^830  being 
principal  and  interest  due  on  an  agreement  of  compromise 
entered  into  between  the  plaintiff  and  Sordbji  Minikji, 
grandfather  of  the  minors  and  father  of  the  guardians 
Barjorji  and  B&puji.     The  plaintiff  laid  his  cause  of  action  on 

Act  XIV.  of  1859,  Sec.  14 :  "  In  computing  any  period  of  limitation 
prescribed  by  this  Act,  the  time  during  which  the  claimant,  or  any 
person  under  whom  he  claims,  shall  have  been  engaged  in  prosecuting 
a  suit  upon  the  same  cause  of  action  against  the  same  defendant,  or 
some  person  whom  he  represents,  honA  fide,  and  with  due  diligence, 
in  any  Ourt  of  Judicature  which,  from  defect  of  jurisdiction  or  other 
cause,  shall  have  been  unable  to  decide  upon  it,  or  shall  have  passed  a 
decision  which,  on  appeal,  shall  have  been  annulled  for  any  such  cause, 
including  the  time  during  which  such  appeal,  if  any,  has  been  pending, 
shall  be  excluded  from  such  computation.'' 
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the  9th  December  1866,  and  alleged  that  he  sued  the  minors 
Dosdbhdi  and  Minikji,  because  Sordbji  had  appointed  them 
as  his  heirs  (^residuaiy  legatees)  by  a  will. 

The  guardians,  Barjorji  Sorabji  and  Bdpuji  Sordbji.  an- 
swered that  the  minors  were  not  Sordbji  Mdnikji's  heirs,  and 
produced  two  wills,  dated,  respectively,  the  22nd  January 
1867  and  the  13th  November  1867;  showing  that  although 
under  the  former  will  the  minors  Dosdbhai  and  Mdnikji  had 
been  appointed  Sordbji's  heirs  (devisees),  that  will  was  revoked 
by  the  subsequent  one  of  the  13th  November  1867,  by  which 
the  guardians  Barjorji  and  Btipuji  were  appointed  heirs  (devi- 
sees). The  plaintiff  thereon  applied  on  the  22nd  February  1870 
to  the  Court  that  the  guardians  Barjorji  Sordbji  and  Bdpuji 
Soribji  should  be  made  defendants  in  substitution  for  the 
minors.  The  Court,  on  the  4th  April  1870,  ordered  them  to 
be  so  substituted  as  defendants.  Barjorji  and  Bdpuji  ob- 
jected that  their  substitution  was  illegal,  and  that  the  claim 
was  barred  as  against  them,  inasmuch  as  the  claim  must  be 
considered  to  have  been  instituted  against  them  on  the  4th 
April  1 870,  when  their  names  were  ordered  to  be  substituted, 
that  the  cause  of  action  accrued  on  the  9th  December  1866, 
and  a  period  of  more  than  three  years  had  elapsed  since 
that  date.  The  Subordinate  Judge,  although  he  rejected 
the  claim  on  the  merits,  decided  the  issue  of  limitation  in 
the  plaintiff ^s  favour.     The  following  are  his  reasons: — 

"  There  is  no  dispute  about  the  plaint  having  been  present- 
ed within  the  time  allowed  by  the  law  of  limitation,  but  the 
defendants  rest  their  objection  on  the  ground  that  the  time 
from  the  date  on  which  the  debt  became  due,  to  the  day  on 
which  the  plaintiff  presented  the  petition,  substituting  their 
names,  is  more  than  three  years,  and  that  therefore  this  claim 
as  against  them  is  barred.  From  the  circumstances  of  the 
case,  as  they  are  at  present,  the  plaintiff  does  not  appear  to 
have  been  aware  of  the  second  will.  Had  he  known,  at  the 
time  he  presented  the  plaint,  that  such  a  document  was  in 
existence,  he  would  have  at  once  sued  the  defendants,  and 
29  H  c 


1873. 


Ka'vasji 
Sosa'bji 

V. 

Barjobji 

SO&A'BJI. 
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Ka'vesji     substitution  of  the  defendants'  names.     The  time,  therefore, 
^,  during  which  he  was  promptly  prosecuting  his  claim  should 

Baejoeji    y^Q  equitably  allowed  hira  (Vide  the  case  of  Mohan  Chand 
Kandu  V.  Azim  Kazi  ow  Chhxdar  (a)  ).'* 

The  appeal  was  argued  before  Westropp,  C.J./  and  Eeh* 

BALL,  J. 

Farran  (with  him  Ndndhhii  Haridds)  for  the  appellant. 

Anstey  (with  him  Khamlerdv  Moroji)  for  the  first  respon- 
dent. 

Ydsudev  Jagnmidfli  for  the  second  respondent. 

Westropp,  C.J.  : — The  plaint  wOvS  originally  filed  against 
the  infant  sons  of  the  present  defendants  under  the  errone- 
ous supposition  that  those  minors  were  the  representatives 
of  the  alleged  debtor,  Sori'bji^  then  deceased,  and  were  so 
constituted  by  his  will,  dated  22nd  January,  18G7-  They 
were,  however,  only  legatees  under  that  will,  of  which  two 
other  persons  (not  the  present  defendants)  were  appointed 
executors.  By  a  subsequent  will,  dated  13th  November 
18(57,  which  had  the  effect  of  revoking"  the  previous  will, 
Sordbji  constituted  the  present  defendants  '^his  two  heirs 
after  his  decease,'^  of  which  will  probate  was  granted  to  the 
defendant,  Bapuji,  after  the  date  of  the  filing  of  the  plaint. 
The  cause  of  action  is  laid  as  having  accrued  on  the  9th 
December  18GG.  The  plaintiff,  on  the  22nd  February  1870, 
applied  to  have  the  present  defendants  (who,  in  the  title  of 
the  plaint,  as  originally  filed,  were  described  as  guardians  of 
the  minors)  substituted  as  defendants  in  lieu  of  their  infant  * 
sons.  This  substitution  was  made  on  the  4th  April  1870. 
Under  these  circumstances,  the  present  defendants  say  that 
they  ought  not  to  have  been  made  defendants  by  substitu- 
tion, and  that  even  if  it  were  right  so  to  make  them  and  not 
to  put  the  plaintiff  to  file  a  new  suit  against  them,  yet  the 
Buit  is  barred  by  Act  XIV.  of  1859,  as  it  cannot  be  regarded 

(a)  3  Beng.  L.  R.  A.  C.  J.  233 
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as  instituted  against  them  until  the  4th  April  1870,  or  at 
the  soonest,  the  22nd  February  1870,  and  they  rely  on  Kaj 
Kishoree  Bossee  v.  Budden  Chunder  Shaha  (b),  and  Chunder 
Madhub  Chuckerbutty  v.  Bissessuree  Dcbea  (c). 

The  plaintiff,  on  the  other  hand,  relies  on  Molian  Chand 
Mohun  V.  Azeem  (d),  Kandii  v.  Azim  Kazi  Chowkidar  {e)^ 
and    on    Section    14,  Act  XIV.  of  1859.     We,  however, 
think    that    this    case  neither  falls   within    the    authority 
of    the    case    last    cited    nor  within  the  14th    Section  of 
Act    XIV.     of    1859.      The    suit   was    originally  brought 
against    the   infants,    the    present   defendants   being  only 
named  as  guardians,  and,  therefore,  cannot  be  considered 
as  a  suit  brought  against   the  same  defendants,  oni  it  is 
not   a  suit   brought    against   some  person   whom  the   pre- 
sent defendants    now  represent,  but  against  some  persona 
(viz. ,  the  minors),    whom    the     present    defendants    were 
formerly    erroneously    supposed   by   the   plaintiff    to   have 
represented,  and,  moreover,  against    persons  who  did   not 
in   fact    represent    the    deceased  debtor    SorSbji.      Under 
these  circumstances  we  think  that  were  we  to  apply  Sec. 
14  to  the  present  case  for  the  benefit  of  the  plaintiff,  wo 
should  be  adding  words  to  that  section  not  now  to  be  found 
in  it.     On    this   ground,  we  hold  that  this  suit  cannot  be 
maintained  against  the  present  defendants,  and  it  is  unneces- 
sary for   us  to  enter  upon  the  question  of   bona  fides  and 
due  diligence,  which  might  arise  hereunder  the  same  section, 
if  the  suit  were  to  be   considered  as   originally  instituted 
against  persons  whom  the   defendants  represent.     We  dis- 
miss the  appeal  with  costs.     Only  one  set  of  costs,  however, 
*  is  to  be  allowed  to  the  defendants,  as  they   ought  to  have 
appeared  and  defended  the  appeal  jointly  and  not  separ- 
ately. 


1873. 


KaVasji 
Sora'bji 

V. 

Bakjokji 
Sora'bji. 


(6)  6  Calc.  W.  R.  Civ.  R  298. 

(d)  12  Ibid  45. 


Decree  affirmed. 
(c)  Ibid  184. 


(e)  Beng.  L,  Rep,  A,  C,  J.  233, 
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February  19.  [APPELLATE    CiVIL   JURISDICTION.] 

^       -^  Special  Appeal  No,  218  of  1870. 

Shidhojira,'v Appellant. 

■ 

Na'ikojira'v Respondent. 

» 

Attachment— LimitcUion^ Ad  XIV.  o/1859,  Sec.  1,  c/.  l^—Exdueive 
possession' 

Suite  to  enforce  the  right  to  share  in  any  property,  on  the  ground 
that  it  is  joint  family  property,  must  be  brought  within  tvelve  years, 
exclusive  of  the  period  during  which  the  property  was  under  attach- 
ment by  Government  and  neither  party  was  in  posses8ion. 

A  custom  of  primogeniture  in  the  family  of  a  Desdi  in  the  Southern 
Maratha  country  supersedes,  if  clearly  proved,  the  general  Hindu  Law 
of  descent. 

Case  of  Suhhaiya  v.  Hajesvara  (4  Mad.  H.  C.  Rep.  354)  followed. 

THIS  was  a  special  appeal  from  the  decision  of  C.  H.  P. 
Shaw,  District  Judge  of  Bel  gaum,  in  -Appeal  No.  85  of 
1869,  confirming  the  decree  of  the  Principal  Sadr  Amin  of 
Dharwar, 

The  suit  was  instituted  by  Shidhojirdv  for  a  partition  of, 

and  a  half  share  in,  the  entire  family  property,  moveable 

and  immoveable,  in  th©  possession  of  Ndikojird  v.     Shidhoji 

alleged  in  the  plaint  that  his  great-grandfather,   Narsojirdv, 

and  the  defendant's  grandfather,  SingdjirSv,  were  brothers  ; 

that  the  property  was  joint  property  till    1853,  when  the 

defendant   ousted  him   (plaintiff)  in  execution  of  a  decree, 

obtained  by  the  defendant  in  that  year  against  the  plaintiff's 

father.     The  defence  chiefly  was  that  the  claim  was  barred 

by  the  law  of  limitation  and  that  the  family  was  divided. 

The  Court  of  first  instance  threw  out  the  claim,  as  barred  by 

limitation. 

In  appeal,  the  District  Judge  raised  the  issues :  (1)  whether 
the  custom  of  the  family  of  the  Adkar  Desdis  supersedes 
the  Hindu  law  of  partition  of  the   Watdn  and  permits  only 
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maintenance  to  cadets,  and  if  so,  whether  this  custom  is        1878. 


good;  (2).   Whether  the  claim  is  barred  by   Act  XIV.   of  Shidhojiha'v 

^^^^'  NVIKOJIRA'V 

The  Judge  found  that,  in  the  family  of  the  DesdiSy  a  cus- 
tom existed  which  did  not  admit  of  partition  of  the  family 
property,  but  only  allowed  maintenance  to  younger  mem- 
bers. He,  however,  held  that  the  custom  was  not  to  prevail 
against  the  law  of  the  land.  He  also  held  the  claim  to  be 
barred  under  Act  XIV.  of  1859,  Sec.  1,  CI.  13. 

« 

The  special  appeal  was  argued  before  Sargent,  Acting 
C.J.,  and  Melvill,  J. 

Leith    (with  him   Shdntdrdm  Ndrdyan)  for  the  appellant. 

The  Hon.  A.  R.  Scoble  (Adi\  Gen.)  (with  him  Bhairavn&tk 
Mangesh)  for  the  respondent. 

Sargent,  C.J. : — The  first  question  in  this  case  is  whether 
the  suit  is  barred  by  ,the  Act  of  Limitation.  The  claim 
is  for  a  share  of  a  watan  alleged  to  be  joint  family,  property 
That  such  is  its  character  is  not  denied  by  the  defendant,  and 
the  question  must,  therefore,  be  determined  by  the  applica- 
tion of  CI.  13  of  Sec.  1  of  Act.  XIV.  of  1859. 

The  true  construction  of  that  section  is,  wo  think,  in  the 
main,  correctly  expressed  by  the  High  Court  of  Madras  in 
the  case  of  Subbaiya  \.  Rajesvara  (a).  "What  is  neces- 
sary," they  say,  '^  to  constitute  the  bar  is  proof  of  possession 
and  enjoyment  of  the  property,  as  the  possessor  s  own  sepa- 
rate property,  to  the  absolute  exclusion  of  the  person  suing 
to  enforce  the  right  to  share,  for  twelve  years  computed  from 
either  of  the  events  mentioned  in  the  clause,  so  as  to  rebut 
the  presumption  of  constructive  joint-possession  arising  out 
of  the  relation  of  co-parceners.'^  Or  to  adapt  the  rule  to  the 
more  general  case,  there  must  be  possession  and*  enjoyment 
by  some  one  or  more  of  the  other  members  of  the  family,  or 
by  some  one  managing  on  behalf  of  the  family,  without 
participation  by  the  plaintiff,  or  persons  through  whom  he 

(a)  4  Mad.  H.  C.  Rep.  357. 
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1873.  claims  in  the  usufruct  of  the  property.  Now,  assuming  that 
Shidhojiba'v  the  first  clause  of  the  section,  which  makes  the  time  run 
Na'ikoJiba'v  ^^^^  ^^^  death  of  the  persons  from  whom  the  plaintiff  claims^ 
is  applicable  to  a  family  governed  by  Mit^kshard  law,  there 
is  no  evidence  in  the  present  case  of  exclusive  enjoyment  by 
the  plaintiff's  branch  of  tho  family  previous  to  the  death  of 
AppAji,  although  tliere  may  be  of  possession  and  manage- 
ment. Nor  can  the  Judge,  we  think,  be  understood  as 
meaning  more  than  this  when  he  says :  "  Tliere  can,  however> 
be  no  doubt  but  that  Appa  was  the  acknowledged  proprietor 
at  tho  time  of  his  death  in  1844,  and  that  Amrut  was  merely 
his  manager,"  for  he  goes  on  to  say  :  "  The  judgment  of  the 
District  Court  at  Dharwar  merely  had  tho  effect  of  declaring 
the  statu  quo  of  parties;  and  if  Shidhoji  and  his  mother  had 
acted  wisely,  proceedings  should  at  once  have  been  commenced 
to  effect  partition." 

As  to  what  occurred  after  the  death  of  Appd,  the  late  Desdi    , 
of  Adkur,  it  is  admitted  that  Amrut,  the  plaintiff's  father,  had 
exclusive  enjoyment  until  1845  when  the  property  was  at- 
tached by  the  Assistant  Political  Agent  at  the  instance  of 
the  defendant's  mother.     Between  that  time  and  1853,  when 
Ndikoji  was  put  into  possession,  neither  party  enjoyed  tho 
estate,  and  it  was  not  until  the  List-mentioned  year  that 
the  defendant  acquired  exclusive  possession  and  enjoyment. 
As  the  plaint  was  filed  on  the  29th  March  1864,  twelve  years 
had  not  elapsed  since  then  before  the  present  suit  was  insti- 
tuted.    It  was,  however,  urged  that  the  Pohtical  Agent  must 
be  deemed  to  have  been  in  possession  on  account  of  the  defen- 
dant,  who  ultimately  succeeded  in  the  suit  instituted  by  him 
In  1847.     But  a  constructive  possession  of  that  nature,  by 
making  tho  decree  in  that  suit  relate  back  to  the  date  of 
the  attachment,  is,  in  our  opinion,  inadmissible  in  a  question, 
under  the  Act   of  Lmitation.     The   question   is  what  was 
the  actual  state  of  things  during  the  period  in  question  ;  and 
neither  of  the  members  of  the  family  during  that  time  was 
either  in  possession  or  enjoyment  of  the  waian*     We  think^. 
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therefore,  that  the  Court  below  was  wrong  in  holding  that       1873. 


the  suit  was  barred  ;  and  it  becomes  necessary  to  consider  Shidhojira't 
whether  effect  can  be  given  to  the  family  custom,  which  the  Na'ikojira'v 
Court  has  found  to  be  proved,  namely,   that  cadets  should 
receive  maintenance  and  not  partition. 

By  Sec.  21  of  the  Amended  Letters  Patent  of  1865,  the 
High  Court,  in  its  appellate  jurisdiction,  is  direeted  to  admi- 
nister the  same  law,  equity,  and  rule  of  good  conscience,  as 
the  Court,  in  which  the  proceedings  in  the  case  were  origin- 
ally instituted,  ought  to  have  applied. 

That  law,  by  Sec.  26  of  Regulation  IV.  of  1827,  is  to  be  the 
*^  usage  of  the  country  "  in  which  the  suit  arose;  and  if  none 
such  appears,  the  law  of  the  defendant ;  and  in  the  absence 
of  specific  law  and  usage,  justice,  equity,  and  good  conscience 
alone.  The  expression  '^  usage  of  the  country  "  is  sufficiently 
general  to  allow  either  of  a  very  large  or  restricted  applica- 
tion. In  the  case  of  Basvantrdu  Kedlmjdpjm  v.  Mantdppd 
Kedingdppd  (h)y  the  defendants  pleaded  a  custom,  for  many 
generations  in  the  family,  by  which  the  younger  members 
received  only  a  grant  of  land  for  their  maintenance,  and  had 
no  right  to  enforce  partition  of  the  watan;  and  the  Court, 
whilst  doubting  whether  the  custom  was  sufficiently  proved^ 
refused  in  any  case  to  give  effect  to  it,  saying  "that  it  would 
be  a  dangerous  doctrine  that  any  petty  family  (and  in  the 
case  under  consideration  a  third  of  the  family  property  is 
valued  for  the  purposes  of  the  suit  at  little  more  than  Rs.  500) 
is  at  liberty  to  make  a  law  for  itself,  and  thus  to  set  aside  the 
general  law  of  the  country." 

It  is  to  be  remarked  that  in  the  case  cited,  the  family  did 
not  belong  to  any  particular  class  or  section  of  the  community, 
and  that  the  custom  set  up  was  that  of  a  single  family.  In 
the  present  case^  the  family  are  Desdis,  and  belong  to  a  class 
who,  at  one  time,  at  least,  occupied  an  important  position  in 
this  Presidency;  and  further,  the  alleged  custom  would  appear, 

(6)  1  Bom.  II.  C.  Rep.  Appx,  42, 2nd  Ed. 
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1873.        from  Steele's  work  on  the  Laws  and  Customs  of  Hinodo  Castes 


Shidhojirav  in  the  Dekkan  Provinces,  to  be  in  accordance  with  a   very 
Naikojirav.  geiieral  usage  of  that  class  of  hereditary  officers.     At  page 
229  he  says :  ''Among  Desmookhee   Wuttundars,   in   some 
places,  the  eldest  takes  the  whole  property,  giving,  to  his 
brothers  and  relations,  villages,  shares  of  villages,  haks  or 
nemnooks,  for  their  subsistence.  In  others,  the  eldest  reserves 
to  himself  a  larger  share,  with  the  privileges  of  Burepuna  and 
Karbharee  or  management,  giving  the  rest  a  smaller  share  each. 
In  others,  the  eldest  merely  takes  the  management  and  Bure- 
puna privileges,    all  sharing  the  property   equally.*'      He 
then  deals  with  the  cases  of  Deshpandeys,  Patells,  and  Kool- 
kamies,  showing  that  the  practice,  in  some  shape  or  other,  of 
providing  for  the  support  of  the  entire  family,  without  actual 
partition,  is  very  general  amongst  all  the  district  and  village 
hereditary  officers.     Sir  H.  Maine,  in  his  Ancient  Law  at  p. 
234,  points  out  how  the  general  law  of  equal  distribution  of 
property  yields  to  the  exigencies  of  the  case,  when  the  property 
is  associated  with  an  hereditary  pubUo  office.     He  says  :  "  All 
offices,  in  India,  tend  to  become  hereditary,  and,  when  their 
nature  permits  it,  to  rest  in  the  eldest  member  of  the  eldest 
stock.*'     These  special  circumstances  distinguish  the  present 
one  from  the  one  cited,  as  also  from  the  case  reported  in  6 
Mad.   H.  C.   Eep.  93,  where  the  Court  held  that  a  single 
family  could  not  set  up  a  particular  custom  in  derogation  of 
the  general  law.     The   Court,   after  summarising  the  con- 
flicting views  of  Jurists  on  the  subject  of  customary  law,  say  : 
'*That  the  authors,  who  deal  with  this  subject,  are  all  discuss- 
ing customary  law  as  applicable  to  a  whole  community  or  a 
large  section  of  it.     They   would  never  have  conceived   it 
possible  for  a  customary  law  antagonistic  to  the  general  law 
to  be  established  by  evidence  of  the  acts  of  a  single  family 
confessedly  subject  to  that  general  law."     It  is  difficult  to 
reconcile  this  ruling  with  the  remarks  of  the  Privy  Council 
in  Soorendronath  Roy  v.  Mussamut  Heeramonee  (c).     There 
the  question  was  whether  a  single  family,  which  had  come 

2  {c)  1  Moo.  Ind.  App.  91. 
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into  Bengal  from  a  distant  part  of  India,  liad  retained,  as  a        ^^73. 

family  usage,  the  law  of  descent  peculiar  to  that  part,  and  the  SiiidhojiraV 
Privy  Council  held  that  the  evidence  established  they  had  naikojira'v, 
done  so,  and  made  use  of  that  conclusion  in  deciding  as  to  the 
factum  of  a  disputed  will.  Their  Lordships  say :  "The  preva- 
lence in  any  part  of  India  of  a  special  course  of  descent  in  a 
family,  differing  from  the  ordinary  course  of  descent  in  that 
place,  of  the  property  of  people  of  that  class  or  race,  stands  on 
the  footing  of  usage  or  custom  of  the  family  ;*'  and  ''  whether 
the  property  be  ancestral  or  self-acquired,  the  custom  is 
capable  of  attaching  and  of  being  destroyed,  equally  as  to 
botL^' 

To  the  same  effect  are  the  remarks  of  the  Privy  Council 
reported  in  the  case  of  Serumah  v.  Palathan  {d)  where  their 
Lordships  recognize  the  possibility  of  a  family  custom  being 
proved,  adding  that  it  should  be  distinctly  proved. 

• 
In  the  present  case,  however,  the  alleged  custom,  for  the 

reasons  we  have  before  given,  cannot  bo  regarded  as  tlie 
usage  of  a  single  family.  To  summarize  what  has  been  said, 
we  find  a  general  usage,  amongst  a  largo  and  important  class 
of  the  community,  of  dispensing  with  actual  partition,  and 
providing  for  the  maintenance  of  the  family  by  specia 
arrangements  varying  in  different  families,  tho  general 
character  of  which,  however,  is  the  vesting  of  the  family  pro- 
perty principally  in  the  representative  of  the  elder  branch, 
subject  to  the  support  of  the  other  members  ;  and  the  custom 
now  pleaded  is  one  of  the  forms  which  the  general  usage 
assumes  in  numerous  instances.  We  think,  therefore,  that 
we  shall  best  give  effect  to  the  spirit  of  the  Regulation,  as  well 
as  to  the  tenor  of  tho  decisions  of  the  Privy  Council,  by 
holding  that  an  alleged  custom,  by  which  the  property  of  a 
family,  circumstanced  as  this  is,  is  vested  in  the  representative 
of  the  eldest  branch,  charged  with  the  maintenance  of  the 
other  members,  is  one  which,   if  clearly  proved,  should  be 


(d)  15  Calc.  W.  Rep.  P.  0.  47 
:30  If  C 
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^^73.        allowed  to  displace  the  plaintiff's  right  to  partition  under  the 
SuidhojikaV  general  law. 

r. 

X  AiKOJiBAV,  fj^^  Judge  has  found  the  custom  proved  without  giving 
any  reasons  for  his  decision  as  he  was  bound  to  do,  if,  indeed, 
he  intended  to  do  more  than  express  an  opinion,  having 
already  made  up  his  mind  that  the  suit  was  barred.  We 
cannot,  therefore,  accept  his  finding,  the  more  particularly  on 
a  question  requiring  much  careful  examination  of  the  evi- 
dence, and  must  remand  the  case  for  retrial  on  the  merits ; 
and,  in  doing  so,  we  think  it  right  to  draw  his  attention  to 
a  very  clear  statement  of  the  sort  of  proof,  which  is  required 
by  law  to  establish  a  legal  custom,  in  the  judgment  of  the 
Madras  Court,  Sivanavja  v.  Muttu  (e)  :  ''It  must  be 
satisfactory  proof  of  usage  so  long  and  invariably  acted  upon 
in  practice  as  to  show  that  it  has,  by  common  consent, 
been  submitted  to  as  the  established  governing  rule  of  the 
family,  class,  or  district  of  country ;  and  the  course  of  prac- 
tice, upon  which  the  custom  rests,  must  not  be  left  in  doubt, 
but  be  proved  with  certainty." 

In  case  the  Judge  should  find  the  custom  proved,  he  should 
proceed  to  determine  what  provision  should  be  made  for  the 
plaintiff.  Although  maintenance  forms  no  part  of  his  claim, 
we  think  that,  in  analogy  to  the  practice,  adopted  by  this 
Court  in  numerous  cases,  where  a  widow  has  sued  or  been 
sued  for  property  and  failed,  of  awarding  maintenance  where 
it  was  clear  she  was  entitled  to  it :  Rdzdbdi  v.  Sadu  (/), 
Rakhmdbdi  v.  Rddhdbdi  (g),  this  may  properly  be  done  in  the 
present  suit,  to  avoid  unnecessary  litigation.  We,  therefore, 
reverse  the  decree  of  the  Court  below  and  remand  the  case  for 
retrial  on  the  merits  having  regard  to  the  above  remarks. 

Costs  of  appeal  to  abide  the  result  as  to  proof  of  custom. 

(e)  3Mad.  H.  0.  Rep,  77. 
(/)  8  Bom.  H.  C.  Rep.  A.  C.  J.  99.        (^)  5  Ibid.  193. 


y:  ^^ ^ 
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[Appellate  Civil  Jurisdiction. 1  .^^T?- 

^  -•  April  2. 

Regular  Appeal  No.  57  of  1870. 

The  Collector  of  Stoat Apjoellant. 

Dhirsingji  Vaghba'ji    Respondent. 

Adoption — CHft  and  acceptance — Giving  in  adoption  hypaiemal  grand- 
father— Decree — Emdcnce. 

To  constitute  a  valid  adoption,  there  must  be  a  gift  and  acceptance. 

When  the  natural  father  is  dead,  and  the  mother  is  living,  she  is  the 
only  person  who  can  give  in  adoption.  The  Hindu  law  does  not 
authorize  the  paternal  grand-father  or  any  other  person  to  give  in  adop- 
tion in  such  a  case. 

THIS  was  a  regular  appeal  from  the  decision  of  W.  H. 
Newnham,  Acting  District  Judge  of  Surat. 

Dhirsingji  brought  this  suit  to  establish  his  right  to  a  Tordd 
GiV«.5/iafc,  and  alleged  that  he  was  adopted  by  Devbai,  widow 
oJ  Vaghbaji.  The  suit  was  at  first  rejected  by  the  Judge 
on  the  ground  that  the  claim  was  illegal  and  that  Government 
was  not  bound  to  pay  it.  On  appeal,  the  High  Court  revers- 
ed that  decision,  and  remanded  the  case  for  retrial  on  the 
merits. 

The  Judge  then  made  a  decree  in  favour  of  the  plaintiff, 
holding  him  to  be  the  duly  adopted  son  of  Devbii  Kom  Vagh- 
baji.    The  following  is  an  extract  from  his  judgment : — 

"  Is  the  plaintiflfthe  duly  adopted  son  of  Devbai  Kom  Vagh- 
baji ?  I  find  that  in  1851*  it  was  decided  by  the  Senior 
Assistant  Judge  of  Broach  that  he  was  so.  This  decision  is 
not  shown  to  have  been  subsequently  reversed ;  and,  although 
Government  was  no  party  to  it,  I  hold  that,  as  regards  the 
mere  fact  of  adoption,  (not  as  to  the  question  whether  Govorn- 
me^it  is  bound  to  recognize  the  adoption,  as  governing  tli(f 
succession  to  the  hak^  this,  as  a  judgment  of  status,  is  con- 
clusive. I  find  farther  that  the  defendant's  vakil  declined  to 
call  any  evidence  to  rebut  the  alleged  adoption  on  the  ground 

•This  date  is  erroneous.     The  decree  was  ma<le  in  18oJ  in  a  suit  coiu- 
nienccd  in  1851.— Ed. 
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1873.        that  the  late  Judge  *  had  held  the  adoption  proved '     * 

TUB        *  *  ;  but  in  order  to  leave  no  room  for  objection, 

^""f^Su^^t!     I  allow  the  defendant's  valcll  to  point  out  any  evidence  he  has 

^''  in  disproof  of  the  adoption.   He  shows  that,  on  several  oc- 

Vaguba'ji.    casions  afterwards,  the  plamtiff's  name  was  signed  with  tno 

addition  of  that  of  his  natural,  and  not  his  adoptive,  father  ; 

and  that  he  sometimes  described  himself  as  the  lieir  and  not 

as  the  son  of  Devbai  ;  but  I  find  that  on  other  occasions  ho 

called  himself  by  the  adoptive  father  s  name,  and  no  stress 

can  be   laid  on  this  objection.     Defendant's  vakil  further 

urges  that,  as  an  only  son,  he  could  not  be  lawfully  adopted  ; 

l)ut  there  is  the  case  of  Cldnna  v.  Kumdra  (.r),  on  the  very 

passage  of  Strange,  which  he  quotes,  that  such  adoption  is 

valid  when  made.     I  find  for  the  plaintiff  on  this  issue/' 

In  the  memorandum  of  appeal,  these  two  objections  infer 
alia  were  taken  to  the  decisions  of  the  District  Judge: — Tho 
Judge  was  wrong  in  receiviug  the  Decree  No.  30  in  evidence 
against  the  defendant  who  was  not  a  party  to  it.  Tho  alleged 
adoption  is  invalid  according  to  the  Hindu  law  and  the  usage 
of  the  country. 

The  appeal  was  argued  before  W£STROPP,C.J.andMELViLL  J. 

Maijheiv,  LegDl  Remembrancer,  (with  him  Dliirajldl  Ma- 
thnrddds,  Government  Pleader,)  for  the  appellant,  cited 
Strange's  Manual  of  H.  L.  21;  1  Strange  H.  L.  81 ;  Mac- 
naghten's  H.  L.  66  ;  Grady ^s  H.  L.  36,  46 ;  1  Norton's  Lead- 
ing Cases,  57  ;  Stoke's  H.  L.  Bks.  PL  7,  8,  9. 

Anstnj  (with  him  Ndndhhdi  Haridus)  for  the  respondent : 
— Reputation  of  adoption  should  be  regarded  as  strong  proof 
of  adoption.  There  was  a  decree  in  1852  establishing  tho 
adoption.  Tho  father  being  dead,  the  grandfather  was  com- 
petent to  give.  If  the  term  '  son '  include,  as  it  does,  a  grand- 
son, e  convcrHO  a  *  father'  includes  a  grandfather.  There  is 
no  evidence  that  the  natural  mother  ever  dissented  from  tho 
gift. 

(()  1  Mad.  II.  C.  Kep.  51. 
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Wrstropp,  C.J. : — It  is  clear  Hindu  law  that  to  constitute        ^873. 


a  valid  adoption,  there  must  bo  a  gift  and  acceptance — iStra.        The 
H.  L.  95  ;  Manu  ch.  IX.  pi.  1G8  ;  Mitak.  ch.  I.  Sec.  11,  pi.  1.     qf^Surat^ 


V. 


At  the  time  of  the  alleered  adoption  the  natural  father  of  Dhirsinoji 

Yauhba^ji 
the  plaintiff  was  dead — his  mother  was  living  and  his  pater- 
nal grandfather.  The  mother  was  not  present  at  the  cere- 
mony, and  there  is  not  any  evidence  of  her  having  assented 
to  the  adoption.  There  is  some  but  not  very  strong  evidence 
that  the  plaintiff  was  given  in  adoption  by  his  paternal  grand- 
father. A  deed  of  adoption  purporting  to  be  executed  by 
Dcvbai,  the  adopted  mother,  has  been  produced,  but  can  scarce- 
ly be  said  to  have  been  proved.  To  that  deed  the  plaintiff's 
paternal  grandfather  does  not  appear  to  have  been  either 
a  party  or  even  an  attesting  witness.  No  evidence,  however, 
has  been  given  to  contradict  the  faint  evidence  of  the  pater- 
njd  grandfather  having  given  the  plaintiff  in  adoption.  As- 
suming then  that  he  did  so  give  him,  there  remains  the  ques- 
tion whether  such  a  giving  in  adoption  by  the  paternal 
natural  grandfather,  to  which  the  natural  mother  has  not  been 
shown  to  have  been  in  anywise  a  party,  can  be  regarded  as 
a  valid  gift.  The  Hindu  law  clearly  points  to  the  mother 
as  the  person  who  can  give  in  adoption  when  the  natural 
father  is  dead  (a).  There  has  not  been  any  authority  quoted 
to  us,  nor  do  we  know  of  any,  which  would  authorize  the 
paternal  grandfather  or  any  other  person  to  give  in  adoption 
after  the  death  of  the  natural  father  except  the  mother ;  and 
so  far  as  the  authorities  on  the  subject  go,  they  are  against 
tlie  proposition  that  the  paternal  grandfather  could  give  in 
adoption.  It  has  been  held  in  Madras  by  Phillips  and  Hol- 
leway,  J. J.,  Subhdluvammdl  v.  Amvidhitti  (h) ,  and  also  in 
Bombay  by  Sir  R.  Couch,  C.J.,  Bahantrdv  v.  Baydbdi  fcj, 
that  an  orphan  cannot  be  adopted,  and  this  is  because  there 
cannot  be  any  lawful  giving  of  him  in  adoption  in  such  a  case. 
It  does  not  appear  whether  or  not  the  paternal  grandfather 

(a)  Manu  ch,  IX.  pi.  168;  Mitak.  cb.  1,  Soc.  11,  pi.  I,  9  ;  Vyav.  Mayu- 
kha  ch.  4.,  Soc.  1.,  pi.  1. 16  ct  seq  ;  Datt.  Chand.  Sec.  I.,  pi.  12, 3J. 
(/i)  2  Mad.  n.  C.  Kep.  129.        {c)  (5  Bom.  H.  C.  Rep.  A.  C.  J.  83, 85. 
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1873.        of  the  orphan  was  in  either  of  those  cases  living  or  had  assent- 
The        ed  to  the  adoption.     It  is  sufficient  for  us  to  say  that  inasmuch 
OP  ScRAT     ^  *^®  Hindu  law  plainly  indicates  the  mother  as  the  person 
Dhirsingji  ^^^^^^^^^<i  ^^  giv6  ^  adoption  where  the  father  is  dead,  and 
Vaghba^i.    is  silent  as  to  any  other  person  having,  under  such  circum- 
stances, authority  to  give  in  adoption  so  long  as  she  lives,  we 
feel  bound  to  hold  that  a  giving  in  adoption  by  the  paternal 
graiidfather,  when  the  plain tiff^s  natural  mother  is  living,  can- 
not be  supported.     In  the  present  case  it  is,  we  think,  quite 
established  by  the  evidence  of  the  plaintiff's  own  witnesses 
that  his  natural  mother  was  not  present  at  the  ceremony  of 
adoption,  and  was  not  even  resident  at  the  place  where  it  was 
performed,  and  did  not  take  any  part  whatever  in  it. 

We  do  not  consider  that  the  decree  in  the  former  suit,  to 
which  the  Collector  was  not  a  party,  was  admissible  in  evi- 
dence in  this  case  :  Kanhya  v.  Itadha  Chum  ('J J.  It  is  unne- 
cessary for  us  to  enter  upon  the  otb  er  points  in  this  case.  We 
reverse  the  decree  of  the  District  Judge,  and  make  a  decree 
for  the  defendant,  the  Collector  of  Surat,  with  costs  of  tho 
suit  and  appeal. 

In  the  above  case,  a  petition  of  review  was  presented  on 
behalf  of  the  respondent,  Dhirsingji  by  Mr.  Shantardm,  Nd- 
rSyan.  The  case  was  argued  ex-parte  before  Westropp,  C.J., 
and  Melvill,  J.,  on  the  2nd  October  1873,  when  the  follow- 
ing judgment  was  given  by — 

Westropp,  C.J. : — This  Court  is  now  asked  to  review  its 
decree  of  the  2nd  April  1873,  on  tho  ground  that  the  point 
on  which  that  decree  was  rested — the  invalidity  of  a  giving 
in  adoption  of  the  plaintiff  by  his  paternal  grandfather  while 
the  plaintiff's  natural  mother  was  living,  there  not  being 
any  evidence  of  her  being  a  party  to  that  act — came  upon  the 
plaintiff  by  surprise,  and  that,  if  he  had  been  prepared  for 
it,  he  would  have  adduced  evidence  to  show  her  assent  to  or 
ratification  of  the  act  of  the  paternal  grandfather. 

(d)  7  Calc.  W.  Rep.  338.  Civ.  R. 
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No  such   surprise  was  alleged  on  the  2nd  of  April  1873,        1873. 


when  the  cause  was  being  argued  before  this  Court — and  we        The 
do  not  perceive  how  such  an  assertion,  if  made,  could  have     ^^  surat 
been  then  sustained.     The  2nd  issue,  settled  by  Mr.  Kem-  ^* 

ball  as  District  Judge  of  Surat  (see  his  decree  of  the  17th  Vaghba'ji. 
June  18G7),  was : — "  Whether  the  plaintiff  was  the  duly 
adopted  son  of  Devbai,  wife  of  Vaghbaji/'  On  the  trial 
(on  remand  of  this  cause)  by  Mr.  KembalVs  successor,  Mr. 
Newnham,  on  the  2nd  of  September  1 870,  the  same  issue 
was  before  hira,  and  he,  upon  no  other  evidence  than  the 
decree  of  the  Assistant  Judge  of  Broach,  made  in  1852  in 
the  suit  of  1851,  came  to  a  finding  upon  that  issue  in  the 
ajffirmative.  When  this  cause  came,  upon  the  26th  of  June 
1872,  before  the  High  Court  (LloyI)  and  Melvill,  J  J.,  pre- 
siding), it,  on  the  authority  of  the  FuU  Bench  decision  at  Cal- 
cutta, Kdiihya  v.  Radlva  Churn  {supra),  held  the  decree  of 
2185  not  to  bind  the  Collector,  inasmuch  as  neither  he,  nor 
Government,  was  a  party  to  the  suit  in  which  that  decree 
was  made — but,  thinking  it  probable  that  the  plaintiff 
might  have  been  induced  €iot  to  give  in  the  District  Court 
other  proof  of  adoption  than  the  decree  of  1852  in  the  suit 
of  1851,  on  the  supposition  that  it  would  be  sufficient  to 
estabUsh  that  fact,  this  Court,  then  exercising  its  power 
under  Sec.  356  of  the  Civil  Procedure  Code,  directed  the  Dis- 
trict Judge  to  take  such  evidence  on  the  point  of  adoption 
as  might  be  offered  by  either  of  the  parties,  and  to  forward 
it  to  this  Court.  The  District  Judge  did  so.  It  is  manifest 
that,  on  behalf  of  the  defendant  (the  Collector),  the  wit- 
nesses produced  by  the  plaintiff  were  cross-examined  to 
show  that  Dhirsingji^s  natural  father  was  dead  at  the  time 
of  the  alleged  adoption  by  Devbdi,  and  that  the  plaintiff's 
natural  mother  was  not  present  at  the  adoption.  fSee  the 
evidence  of  the  witnesses  Nos.  20,  21,  22,  and  23  examined 
before  Mr.  Newnham,  and  the  witnesses  Nos.  7  and  8 
examined  under  commission  from  him  at  Baroda.)  If  the 
defendant  or  his  pleader  had  not  intended  to  dispute  the 
validity  of  a  giving  in  adoption  by  the  natural    grandfather, 
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1873.        Sardar  Bawa    (mentioned  in  the  decree  of  the  Assistant 


The        Judge  of  Broach  of  the  27th  September  1852,  and  of  which 

C/Ori  LECTOR  •        -w-* 

OP  SuKAT  some  evidence  was  given  in  the  present  suit  in  Exhibits  7 
Dhiiwing  ^^^  ^  already  mentioned),  it  would  have  been  quite  unneces- 
Vaguba'ji.  sary  to  cross-examine  the  plaintiff's  witnesses  as  to  the 
presence  of  his  natural  mother  at  the  adoption.  The  plain- 
tiff must  have  been  made  aware  from  the  defendant's  written 
statement  filed  on  the  24th  August  1866,  that  the  defendant 
disputed  the  validity  of  his  adoption,  and  continued  to  do 
so  in  the  appeal  to  this  Court ;  and,  ever  since  the  order  of 
this  Court  on  the  26th  June  1872,  the  plaintiff  must  have 
been  aware  that  the  decree  of  1852  in  the  suit  of  1851  would 
not  suffice  to  establish  his  adoption  in  this  suit,  and  that  it 
would  be  necessary  for  him  to  give  full  and  independent 
proof  of  such  a  giving  and  receiving  in  adoption  as  is  requir- 
ed by  Hindu  Law.  The  order,  then  made,  was  an  ample 
warning  to  him,  and  the  subsequent  cross-examination  of  his 
witnesses  clearly  showed  the  direction  which  the  objection 
to  the  giving  in  adoption  would  take.  It  is,  under  these 
circumstances,  impossible  to  hold  that  he  has  been,  in  any 
respect,  surprised  by  the  course  which  the  case  took  when  it 
came  before  this  Court  on  the  2nd  April  1873  (Westropp 
C.J.,  and  Melvill,  J.,  presiding),  and  this  Court  accordingly 
sees  no  ground  for  granting  a  review  of  that  decree. 
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1S73. 

[Appellate  Civil  Jurisdiction.]  octoto  51. 

Regidar  Appeal  No.  11  of  1870. 

Bhagva'nda's  Tejmal ^VV^-^^^'^^'A^y^j.y^i^.^^.y^ 

Ra'jmal  alias  Hira'la'l  LACHiMANDA's.-Bespo^i^ZeT^i^^g?;^^^^^^^ 

Hindu  Law — Adoption,  among  the  Jains — Custom, — Usage. 

A.  B.,  a  member  of  the  community  cf  Jainas  of  M4rvadi  origin,  who 
form  part  of  the  inhabitants  of  Ahmadnagar  in  the  Deccan,  died  with- 
out leaving  natural  born  issue  and  without  adopting  any  child.  Eia 
wife,  who  survived  him,  resolvod,  shortly  before  her  death,  on  adopting 
the  son  of  C.  D.,'  a  brother  of  A.  B.,  but  did  not  live  to  carry  her  inten- 
tion into  effect.  After  her  death,  C.  D.  and  E.  F.,  (another  brother  of 
A.  B.)  with  the  assent  of  the  Panch  or  senior  membeis  of  their  com- 
munity, went  through  a  ceremony  of  giving  the  boy  in  adoption  to  the 
deceased  A.  B.  and  his  deceased  wife,  and  an  instrument  of  agreement 
wholly  founded  upon  that  adoption,  was  executed  by  E.  F,  to  0.  i>., 
and  affected  to  deal  with  the  property  moveable  and  immoveable  of  A.  B. 

Hdd  that  the  adoption  was  invalid  and  that  the  instrument  of  agree- 
ment fell  together  with  it. 

Quaere  whether  such  an  instrument,  lieing  unregistered,  and  dealing 
with  immoveable  property  above  the  value  of  Hs.  lOO,  was  not,  upon  that 
ground  alone,  invalid. 

Adoption  among  Jainas  is,  in  the  Presidency  of  Bombay,  regulated 
by  the  ordinary  Hindu  law,  as  is  their  succession  to  property  gene- 
rally, notwithstanding  their  divergence  from  Hindus  in  matters  of 
religion ;  and  Hindu  law  does  not  allow  any  one  but  the  widow 
to  act  vicariously  for  tho  man  to  whom  the  son  is  to  be  affiliated  ; 
the  widow  is  a  delegate  either  with  express  or  implied  authority, 
j^nd  cannot  extend  that  authority  to  another  person,  so  as  to  enablo 
him  to  adopt  a  son  to  her  husband  after  her  decease ;  net  only  a 
giving  but  an  acceptance  by  the  man,  or  his  wife,  or  widow,  manifest- 
ed by  some  overt  act,  being  necessary  to  constitute  an  adoption  by 
Hindu  law. 

When  amongst  Hindus  (and  Jainas  are  Hindu  dissenters)  some  cus- 
tom different  from  the  normal  Hindu  Law  and  usage  of  the  country 
in  which  the  property  is  located,  and  the  parties  resident,  is  alleged  to 
exist,  the  burden  of  establishing  its  antiquity  and  invariability  i& 
placed  on  the  party  averring  its  existence,  and  it  should  be  proved  by 
clear  and  unambiguous  evidence  above  suspicion. 
31  u  c 
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1873.        rpHIS  was  an  appeal  from  the  decision  of  Krishndji  Vfslinn, 

Bhagva'n-  First  Class  Subordinate  Judge  of  Ahmadnagar,  in  Ori- 

DA's  Tejmal  ^^^  g^j^  ^^  2 .  .  ^j  ^ggg^  ^^  ^^^  argued  on  the  16th  of 

Ra'jmal.     July  1873  before  Westropp,  C.J.,  and  Nanabhai  Haridas,  J. 
The  facts  are  suflSciently  stated  in  the  judgment. 

Bianson  and  Shivskctnkar  for  the  appellant : — ^The  alleged 
custom  is  not  judicially  recognized.  No  instance  of  it  of 
more  than  22  years'  standing  has  been  proved.  Only  four 
instances  have  been  attempted  to  be  proved.  This  is  not 
sufficient  :  Tdyumdna  v.  Perumdl  (x),  Naraaamvidl  v.  Bal^ 
ardviichdrlu  (a)j  Kojalis  and  Memoiis*  Case  (bj,  Tara  Chand 
V.  Reeb  Ram  (c),  Mddhardv  Rdchavendra  v.  Bdlh'isna  (d)^ 
Reg.  IV.  of  1827,  Sec.  26  ;  Lalla  Mohaheer  v.  Mvssamut 
Kundun  (e),    Jainas  are  subject  to  Hindu  law. 

Special  Appeal  No.  645  of  1866  as  to  adoption  (ee).  This 
adoption  was  invalid  by  Hindu  law,  the  adoptive  father  and 
mother  being  both  dead  at  the  time  of  the  ceremony. 

Bliairavndth  Mangesh,  contra  : — ^Though  Jainas  do  not 
perform  the  Srdddha  ceremony,  they  adopt  to  perpetuate 
their  names.  The  taking  in  adoption  may  be  performed 
vicariously  :  See  Mr.  Ellis's  opinion  in  2  Stra.  H.  L.  93, 
94.  The  appellant  is  estopped  from  disputing  the  adoption 
by  Exhibit  No.  36  :  Singamma  v.  Ramanuja  Cliarlu  (f), 
Rupclmnd  Hindiimul  v.  Rakliiiidbdi  (g).  Though  Exhibit 
No.  36  is  unregistered,  it  is  admissible  to  prove  the  adoption : 
Lachmijyat  SingDugar  v.  Mirza  Khairat  All  (h.) 

It  does  not  need  a  stamp  :  Rdje  V.  A,  Nimbdlkar  v.  Jaya^ 
vantrdv  M.  Ranadive  (i),  Sangdppd  Ningdppd  v.  Basdppd 
Fardppd  (j).  It  is  sufficiently  stamped.  Special  Appeal 
No.  218  of  1870  as  to  custom. 

{x)  1  Mad.  H.  C.  Eep.  51  (a)  Ibid.  420,  425. 

(5)  Perry's  Or.  Ca.  110  etseq. 
(c)  3  Mad.  H.  0.  Rep.  50.  (rf)  4  Bom.  H.  C.  Rep.  AC. J.  113, 

(ee)  See  note  (d)  at  the  end  of  this  case. 
(e)  8  Calc.  W.  Rep.  Civ.  R.  116.       (/)  1  Norton,  L.  C,  73,  87. 

(g)  8  Bom.  H.  C.  Rep.  A.C.J.,  114. 
(h)  12  Calc.  W.  Rep.,  F.  B.  11.      S.  C.  4  Beng.  L.  R.,18  F.  B. 
{%)  4  Bom  H.  C.  Rep,,  A.  C,  J.,  191.  0)  7  Ibid.  2. 
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Branson  in  reply : — Supposing  Exhibit  No.  36  to  be  ad-       1873. 
missible  to  prove  the  adoption^  it  only  proves  an  invalid    Bhagva'n 
adoption.     It  deals^  too,  with  immoveables  of  higher  value  ^^  *  ^ 
than  Rs.  100,  and  therefore  is  not  admissible  and  is  invalid^     Ra'jmal. 
not  being  registered. 

Cur,  adv.  vulL 

Wbstbopp,  C.J. : — This  suit  was  instituted  by  the  plain- 
tiff, Rdjmal,  against  his  natural  father  Ganeshdis,  and  uncle 
Bhagv^udas,  the  present  appellant.  These  parties  are  Mdr- 
vddis  professing  the  Javtui  religion  and  are  resident  at  Ah- 
madnagar. 

Tejmal  had  three  sons^  who  survived  him — of  these  La- 
chimandds  was  the  eldest.  He  died  in  1867,  without  issue, 
but  leaving  a  widow,  Hirdbdi,  who  survived  him  and  died  in 
September  1868.  The  two  other  sons  of  Tejmal  were  the 
defendants^  Graneshdds  and  Bhagvandds. 

Lachimandds  seems  to  have  had  some  intention  of  adopt- 
ing a  son,  but  died  without  carrying  it  into  effect. 

Hirdbdi,  his  widow,  was,  for  some  time  previously  to  her 
death,  desirous  of  adopting  a  son  on  behalf  of  her  deceased 
husband.  Having  made  one  or  two  unsuccessful  efforts  to 
obtain  such  a  son,  she  seems*  when  in  her  last  illness,  to  have 
resolved  on  adopting  her  husband's  nephew,  the  plaintiff 
Bdjmal,  the  eldest  son  of  the  defendant  Graneshdds,  who 
agreed  to  give  Bdjmal  to  her,  but  she  died  without  effecting 
her  purpose. 

A  funeral  feast  (Diwas),  of  two  days'  duration,  was  given 
by  Ganeshdds  and  Bhagvdndds  in  honor  of  Hirdbdi  to  the 
caste  about  a  fortnight  after  her  death,  on  the  second  day  of 
which  feast,  Ganeshdds,  Bhagvdndas  and  two  other  persons 
appear  to  have  given,  with  certain  ceremonies,  the  plaintiff 
Eajmal  (then  an  adult)  as  adopted  son  to  his  deceased  uncle 
Lachimandds  and  aunt  Hirubai. 
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1873.  On  the  same  day,  the  following  document  (Exhibit  No.  36) 

Bhagva'n-    dated  Shake  1790,  Ashvin  Shadhya  9th,  or  25th  September 
DA'sTwMAL  jggg^  ^^  executed  by  Bhagvandas. 

Ba'jmal.         <*  From  Bhagvandds  Tejmal  Marvidi,  resident  of  Ahmad- 
nagar. 

To  Chiranjiv  Rajeshri  Eajmal  alius  Hir&ldl  valad  Lachi- 
mand&s  Bohuru  MdrvAdi,  resident  of  Ahmadnagar. 

1.  The  reason  of  this  acknowledgment  in  writing  is  that 
my  elder  brother  named  Lachimandas  Tejmal  lived  and 
died  at  Ahmadnagar.  His  wife  Hirdbai  survived  him,  but 
died  subsequently  on  Bh&drapad  Vadya  8th,  Shake  1790- 
She,  the  widow  HiribSi,  when  on  the  point  of  her  death,  had 
desired  to  take  a  son  in  adoption,  but  there  was  hardly  time 
to  do  this  at  the  time  of  her  demise. 

2.  I,  Bhagvdndds^  and  Ganeshdas  Tejmal  are  the  legal 
heirs  of  the  deceased  Lachimandds  Tejmal  and  of  his  widow, 
Hirdbdi.  In  compliance  with  the  dying  request  of  the  widow 
Hirdbdi,  the  Tanch',  that  is,  the  members  of  our  caste,  have 
met  and  resolved  to  perpetuate  the  name  of  the  decea£ed 
Lachimandds. 

3.  Hence,  agreeably  to  the  resolution  of  the  *  Panch,'  it 
is  settled  that  the  khan  of  the  shop,  situated  in  Surjikha 
market  at  Ahmadnagar,  belonging  to  the  share  of  the  de- 
ceased Lachimandds,  is  given  with  its  upper  story  to  Gra- 
neshdas  in  exchange  for  the  middle  khan  belonging  to  the 
share  of  Graneshdds  which  is  made  over  to  me.  That  the 
property  in  the  house  of  Lachimandds,  the  deceased,  con- 
sisting of  gold  and  silver,  cloth,  utensils  of  brass,  copper, 
&c.,  and  iron,  &c.,  be  given  to  us,  that  is  (to  Ganeshdas  and 
Bhagv&ndiis). 

4.  And  all  the  rest  of  the  property  of  the  deceased  La- 
chimandds and  Hirdbdi,  consisting  of  debts,  bonds,  docu- 
ments, whether  within  or  without  the  city  of  Ahmadnagar, 
such  as  Jeoor,  Muthpimpree,  and  other  villages,  standing  in 
the  name  of  the  deceased  Lachimandas  and  Hir&bdi,  are 
given  to  you   (Rajmal),  who  are  hereby  constituted  as  the 
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proprietor  thereof.    I,  Bhagvdndds^  forego  all  claim  to  the       J873. 


property  mentioned  in  this  4th  paragraph^  and  you  (Bajm&l)    Bbaqva'n- 
have  no  claim  to  the  property  mentioned  in  the  above  3rd  ^^®  ^™«al. 
paragraph.  Ka'jmai.  . 

6.  In  pursuance  of  the  opinion  of  '  the  Panch',  and  in 
accordance  with  the  desire  of  the  deceased  Hirabdi,  you  are 
given  in  adoption  to  the  deceased  Lachimand&s  to  perpe- 
tuate his  name.  You  shall  therefore  conduct  yourself  ac- 
cordingly and  manage  your  affairs. 

6.  That  the  house  in  the  city  of  Ahmadnagar^  called 
Kirpes  Vadi,  is  made  over  to  you  by  me,  Ghaneshdds,  and 
the  *  Panch.'  You  make  use  of  it  as  your  own  property. 
The  deceased  Lachimandds  has  left  me  and  Ganeshdas  as 
his  heirs.  I  have  therefore  applied  to  the  District  Judge  for 
a  certificate  of  heirship.  Now  that  you  are  given  in  adoption 
to  perpetuate  his  (the  deceased  Lachimandds's)  name,  I,  in 
consequence,  cancel  my  above  application  previously  made 
for  a  certificate  of  the  deceased's  (Hirdbdi's)  heirship.  You 
should  now  make  an  application  in  your  name  for  a  certificate. 
To  this  I  have  no  objection  whatsoever.  This  acknowledg- 
ment is  given  in  writing  by  me. 

(Signed)  Bhagvdndds  Tejmal  Bohuru  Mdrvddi, 

Resident  of  Ahmadnagar. 

I  agree  to  what  is  written  above. 

Signed  by  seven  witnesses  in  their  own  handwriting. 

Signed  by  the  writer  Ndro  Narhar  Deshmukh  and  Desh- 
pdnde  Kulkami  of  the  Ahmadnagar  Havelli.'' 

That  document  bore  an  eight  rupee  stamp,  but  was  not  re- 
gistered. 

The  present  suit  was  brought  by  Rdjmal  to  establish  his 
sole  right  to  the  property,  moveable  and  immoveable,  of  La- 
chimandds  and  Hirdbdi  as  their  adopted  son.  The  plaint 
stated  that  the  District  Judge,  notwithstanding  the  adoption, 
had  granted  (under  Bombay  Regulation  VIII.  of  1827,  Sees. 
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1873.       2  and  3)   to  the   defendants^    6aneslid&s   and   Bhagv&n- 

Bhaqva'n-     ^^®»  *  certificate    of  their  heirship  to    Lachimand&s.      The 

da's  Tbjmal,  plaintiff  also  alleged  and  relied  upon  a  custom  of  the  Jaina 

Ra'jmal.      Marvfidi  caste^  as  well  in  Marwar,  as  in  Ahmadnagar^  of 

adoption  in  cases  where  both  the  adoptive  father  and  his  wife 

have  died  before  the  adoption  took  place. 

The  defendant^  Ganeshd&s^  the  natural  father  of  the  plain- 
tiff^ in  his  written  statement  admitted  the  giving  in  adoption 
hj  himself  and  Bhagv&ndds  in  accordance  with  the  desire  of 
Hir&b&i^  and  stated  that  4,000  rupees^  worth  of  jewels  and 
ornaments  belonging  to  Lachimandds  and  Hirdbdi  had  been 
equally  divided  between  himself  and  Bhagvdndds^  and  that^ 
if  the  latter  would  return  his  moiety  to  the  plaintiff^  he  (Ga- 
neshdds)  would  return  his  moiety  also^  and  said  that  he  of- 
fered no  obstruction  to  the  plaintiff's  claim. 

Bhagvdndds,  in  his  written  statement^  said  that  by  Hindu 
law  the  adoption  was  invalid^  Lachimandds  and  Hir^bdi 
having  both  died  before  the  ceremony  took  place^  and  he 
alleged  that  he  and  Ganeshdds  were  the  heirs  of  Lachiman- 
dds, and  had  accordingly,  as  such,  obtained  the  certificate  of 
heirship  already  mentioned.  He  admitted  the  division  of  the 
4,000  rupees'  worth  of  jewels  and  ornaments  between  himself 
and  Ganeshdds,  and  he  objected  to  Exhibit  36  as  being  in- 
sufficiently stamped  and  unregistered. 

The  Subordinate  Judge  held  the  custom  and  the  fact  of  the 
adoption  to  be  proved,  and  the  Exhibit  No.  36  to  be  suffici- 
ently stamped,*  and  not  to  require  registration.  Accordingly, 
he  made  his  decree  in  favour  of  the  plaintiff  with  costs 
against  Bhagvdndda 

The  defendant  Bhagvdndds  has  preferred  a  regular  ap- 
peal against  that  decision  to  this  Court.  There  are  twenty- 
two  points  contained  in  the  memorandum  of  appeal.  The 
points,  as  argued  before  us,  were,  however,  substantially 
as  follows : — 

(•)  Vide  4  Bom.  H.  C.  Rep.  191.  Ed. 


Ril'jHAL. 
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1 .  That  the  alleged  custom  was  not  satisfactorily  proved,        1873, 
and  had  never  been  judicially  recognized.  Bhaova'n- 

2.  That  it  was  invalid,  and  contrary  to  the  Hindu  Law  v, 
which  governed  the  case. 

3.  That  Exhibit  36,  being  unstamped  and  unregistered, 
was  improperly  admitted  in  evidence  for  any  purpose. 

4.  That,  even  if  properly  in  evidence,  it  was  executed 
without  consideration  and  did  not  bind  the  defendant,  Bhag- 
v^ndas. 

5.  That  it  had  never  been,  and  was  not  intended  to  be, 
carried  into  effect  by  any  of  the  parties  to  it. 

Mr.  Mountstuart  Elphinstone,  after  describing  the  Brah- 
manical  and  prevailing  religion  of  Hindustan,  the  worship 
of  the  Triad — Brahma,  Vishnu  and  Siva — and  the  minor 
Hindu  deities  (a),  says:  *' There  are  two  other  religions, 
which,  although  distinct  from  that  of  the  Hindus,  appear  to 
belong  to  the  same  stock,  and  which  seem  to  have  shared 
with  it  in  the  veneration  of  the  people  of  India  before  the 
introduction  of  an  entirely  foreign  faith  by  the  Mohamedans. 
These  are  the  religions  of  the  Baudhas  (or  worshippers  of 
Budha)  and  the  Jains.  They  both  resemble  the  Brahman 
doctrines  in  their  character  of  quietism,  in  their  tenderness 
of  animal  life,  and  in  the  belief  of  repeated  transmigrations 
of  various  hells  for  the  purification  of  the  wicked,  and  hea- 
vens for  the  solace  of  the  good.  The  great  object  of  all 
three  is  the  ultimate  attainment  of  a  state,  of  perfect  apathy, 
which,  in  our  eyes,  seems  little  different  from  annihilation  ; 
and  the  means,  employed  in  all,  are  the  practice  of  mortifica- 
tion and  of  abstraction  from  the  cares  and  feelings  of  hu- 
manity. The  differences  from  the  Hindu  belief  are  no  less 
striking  than  the  points  of  resemblance,  and  are  most  so 
in  the  religion  of  the  Baudhas^'  (6).  After  describing  that 
religion,  he  proceeds  to  say  of  the  Jainas :  '^  The  Jains 
hold  an  intermediate  place  between  the  followers  of  Budha 
and  Brahma.     They  agree  with  the  Baudhas  in  denying  the 

(«)  Chapter  IV.  History  of  India,  4th  Ed.,  pp.  85-103.    (6)  Ibid  103. 
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^^^        existence,  or,  at  least,  the  activity  and  providence  of  God ;  in 
Bhagva'n-  believing  the  eternity  of  matter ;  in  the  worship  of  deified 

da's  TELIMaTj 

^         '  saints ;  in  their  scrapulons  care  of  animal  life,  and  all  the 
Ra'jmal.     precantions,  which  it  leads  to ;  in  their  having  no  hereditary 
priesthood ;  in  disclaiming  the  divine  authority  of  the  Vedas  ; 
and  in  having  no  aacHJices  and  no  respect  for  fire.     They 
agree  with  the  Bandhas  also  in  considering  a  state  of  passive 
abstraction  as  supreme  felicity  and  in  all  the  docti-ines  which 
they  hold  in  common  with  the  Hindus.     They  agree  with  the 
Hindus  in  other   points,   such   as   division  of  caste.     This 
exists  in  full  force  in  the  south  and  west  of  India,  anS  can 
only  be  said  to  be  dormant  in  the  north-east ;  for,  though 
the  Jains  there  do  not  acknowledge  the  four  classes  of  the 
Hindus,  yet  a  Jain  converted  to  the  Hindu  religion  takes  his 
place  in  one  of  the  castes ;  from  which  he  must  all  along 
have  retained  the  proofs  of  his  descent ;  and  the  Jains  them- 
selves have  numerous  divisions  of  their  own,  the  members  of 
which  are  as  strict  in  avoiding  intermarriages  and  other  in- 
tercourse as  the  four  classes  of  the  Hindus.     Though  they 
reject  the  scriptural  character  of  the  Vedas,  they  allow  them 
great  authority  in  all  points  not  at  variance  with  their  religion. 
The  principal  objections  to  them  are  drawn  from  the  bloody 
sacrifices  which  they  enjoin,  and  the  loss  of  animal  life  which 
burnt  offerings  are  liable  (though  undesignedly)  to  occasion. 
They  admit  the  whole  of  the  Hindu  gods  and  worship  them, 
though  they  consider  them  as  entirely  subordinate  to  their  own 
saints,  who  are  therefore  the  proper  objects  of  adoration. 
Besides  these  points  common  to  the  Brahmans  or  Baudhas, 
they  hold  some  opinions  peculiar  to  themselves.     The  chief 
objects  of  their  worship  are  a  limited  number  of  saints,  who 
have  raised  themselves  by  austerities  to  a  superiority  over  the 
gods,  and  who  exactly  resemble  those  of  Baudha  in  appear- 
ance and  general  character,  but  are  entirely  distinct  from 
them  in  their  names  and  individual  histories.     They  are  call- 
ed Tirtankeras ;  there  are  twenty-four  for  the  present  age, 
but  twenty-four  also  for  the  past,  and  twenty-four  for  the 
future.     Those  most  worshipped  are  in  some  places  Eishoba  ; 
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the  first  of  the  present  Tirtankeras,  but  everywhere  Paras-  ^^3. 
nath  (c)  and  Mahavira  [sometimes  called  Vardhaman  {(1)  or  Bhagva'n- 
Sramana]  the  twenty-third  and  twenty-fourth  of  the  number.  ^ 
As  all  but  the  two  last  bear  a  fabulous  character  in  their  di-  Ka'Jmal. 
mensions  and  length  of  life,  it  has  been  conjectured,  with 
great  appearance  of  tiiith,  that  these  two  are  the  real  found- 
ers of  the  religion.  All  remain  alike  in  the  usual  state  of 
apathetic  beatitude,  and  take  no  share  in  the  Government  of 
the  world.  Some  changes  are  made  by  the  Jainas  in  the  rank 
and  circumstances  of  the  Hindu  gods.  They  give  no  pre- 
ference to  the  greater  gods  of  the  Hindus ;  and  they  have 
increased  the  number  of  gods,  and  added  to  the  absurditie- 
of  the  system  :  thus  they  have  sixty-four  Indras,  and  twenty- 
two  Devis.  They  have  no  veneration  for  relics  and  no  monas- 
tic establishments.  Their  priests  arc  called  Jatia  (Yatis) ; 
they  are  of  all  castes,  and  their  dress,  though  distinguish- 
able from  that  of  the  Brahmans,  bears  some  resemblance  to 
it,"  Ac,  &c.  (c).  At  page  112,  Mr.  Elphinstono  says : 
*'  The  Jainas  appear  to  have  originated  in  the  sixth,  or 
seventh,  century  of  our  era  ;  to  have  become  conspicuous  in 
the  eighth  or  ninth  century ;  got  to  the  highest  prosperity  in 
the  eleventh,  and  declined  after  the  twelfth.  Their  princi- 
pal seats  seem  to  have  been  in  the  Southern  parts  of  the 
Peninsula,  and  in  Gujerat  and  the  West  of  tlinduatan."  [Fj,v,^ 
Gr.  Mewar  and  Marwar,  apparently  the  cradle  of  the  sect  (/.)  ]. 
''  Tliey  seem  never  to  have  had  much  success  in  the  provinces 
on  the  Ganges.  They  appear  to  have  undergone  several  per- 
secutions by  the  Brahmans,  in  the  South  of  India  at  least. 
The  Jains  are  still  very  numerous,  especially  in  Gujerat,  the 
Rajput  country,  and  Canara;  they  are  generally  an  opulent 


(r)  Alias  Parawa,  Paraswanatlia,  Colebrooke  9  Asiatic  Reaearches  309. 

((/)  9  Asiatic  Researches  310,  311,  (Colebrooke),  and  1  H.  H.  "Wilson's 

works  by  Rost  292, 

(e)  II)id,  pp.  107, 108. 

(/)  1.  H.  H.  Wilson's  Works  by  Dr.  Eost-  pp.  346,  344. 
32  HC 
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1873.        and  mercantile  class ;  many  of  them  are  bankers,  and  possess 


Bhagva'n-    ^  large  proportion  of  the  commercial  wealth  of  India. " 
da'8    Tbjmal 

y-  Mr.  Elphinstone's  account  of  the  Jama  sect  is  mainly  taken 

from  the  late  Mr.  Erskine^s  description  of  it  in  Vol.  III.  of  the 

Bombay  Transactions ;  but  other  authorities  are  also  relitnl 

npon. 

As  to  the  same  sect,  much  information  has  been  collected 
by  the  late  Colonel  Mackenzie  in  the  9th  Vol.  of  the  Asiatic 
Researches,  pp.  244  to  278 ;  together  with  some  particulars 
extracted  from  a  journal  kept  by  Dr.  Buchanan  during  his 
travels  in  Canara  pp.  279  to  286 — but  Dr.  Buchanan  subse- 
quently  published  an  account  of  his  travels  in  that  province, 
and  in  Mysore  and  Malabar,  which,  as  to  his  views,  may  be 
consulted  with  more  advantage  ((/)  than  the  extract. 

In  the  same  Volume  of  the  Asiatic  Researches  is  a  most 
valuable  essay  by  Mr.  Colebrooke  on  the  sect  of  the  Jama«  (A). 

At  page  288  he  says  : — 

*'  It  appears  from  the  concurrent  result  of  all  the  inquiries 
which  have  been  made  that  the  Jainas  constitute  a  sect  of 
Hindus,  differing,  indeed,  from  the  rest,  in  some  very  im- 
portant tenets ;  but  following,  in  other  respects,  a  similar 
practice,  and  maintaining  like  opinions  and  observances. 

"  The  essential  character  of  the  Hindu  institutions  is  the 
distribution  of  the  people  into  four  great  tribes.  This  is 
considered  by  themselves  to  be  the  marked  point,  which  se- 
parates them  from  MlecVhas  or  Barbarians.  The  Jainas,  it 
is  found,  admit  the  same  division  into  four  tribes,  and  per- 
form like  religious  ceremonies  termed  Sanscaras,  from  the 
birth  of  a  male  to  his  marriage.  They  observe  similar  fasts, 
and  practice,  still  more  strictly,  the  received  maxims  for  re- 
fraining from  injury  to  any  sentient  being.     They  appear  to 

(g)  See  especially  Volume  11.  pp.  253  et  seq,,  488  et.  seg,  2nd  Edition 
published  at  Madras  in  1870.    There  are  other  references  to  Jainat  in 

the  Index. 

(A)  pp.  287  to  322. 


BOMBAY    HIGH    COUltT   REPORTS.  251 

I 

recognize,  as  subordinate  deities,  some,  if  nut  all,  of  the  gods        1873. 


of  the  prevailing  sects  ;  but  do  not  worship,  in  particular,  the    bhagva'n- 
five  principal  gods  of  those  sects;  or  any  one  of  them  by  ^"^^  Irimal 
preference ;  nor  address  prayers,  or  perform  sacrifice,  to  the      Ra'jmal. 
sun,  or  to  fire  :  and  they  differ  from  the  rest  of  the  Hijidus, 
in  assigning  the  highest  place  to  certain  deified  saints,  who, 
according  to  their  creed,  have  successively  become  superior 
gods.     Another  point,  in  which   they  materially  disagree,  is 
the  rejection  of  the   VedaSj  the  divine  authority  of  which 
they  deny  :  condemning,  at  the  same  time,  the  practice  of 
sacrifices,  and  the  other  ceremonies,  which  the  followers  of 
the  Vedas  perform,  to  obtain  specific  promised  consequences, 
in  this  world,  or  in  the  next/' 

At  page  291  Mr.  Colebrooke  continues  :  "  Major  (Col.) 
Mackenzie's  information  confirms  that,  which  I  had  also  re- 
ceived, concerning  the  distribution  of  these  sectaries  into 
clergy  and  laity.*  In  Hindustan  the  Jainas  are  usually 
called  Syauras ;  but  distinguish  themselves  into  Sravacas  and 
Yatis.  The  laity  (termed  Sravaca)  includes  persons  of  va- 
rious tribes,  as  indeed  is  the  case  with  Hindus  of  other  sects  - 
but  on  this  side  of  India,  the  Jainas  are  mostly  of  the  Vaisya 
class  (i).  The  orthodox  Hindus  have  a  secular  as  well  as  a 
regular  clergy  :  a  Brahmana,  following  the  practice  of  ofii- 
ciating  at  the  ceremonies  of  his  religion,  without  quitting  the 
order  of  a  householder,  may  be  considered  as  belonging  to 
the  secular  clergy  ;  one  who  follows  a  wordly  prof ession  (that 
of  husbandry  for  example)  appertains  to  the  laity,  and  so  do 
people  of  other  tribes ;  but  persons,  who  have  passed  into 
the  several  orders  of  devotion,  may  be  reckoned  to  consti- 
tute the  regular  clergy.  The  Jairuis  have,  in  like  manner, 
priests  who  have  entered  into  an  order  of  devotion ;  and  also 
employ  Brahmans  at  their  ceremonies  ;  and,  for  want  of  Brah- 
mans  of  their  own  faith,  they  even  have  recourse  to  tlie  se- 

•  See  also  the  Dabistan,  Vol.  II„  211  t©  213,  241. 

(0  It  includes  eighty-four  tribes  :  9  Asiatic  Researches  291,  n  ;  I.  H- 
H.  Wilson's  worka  by  Rust  346. 
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1873.        cttlar  clergy  of  the  orthodox  sect/'     That  concluding  re- 
Bhaova'n-   mark  is  confirmed  by  the  evidence  given  at  both  sides  in  this 
^,^  case,  and  by  Professor  H.  H.  Wilson,  who  says — "  The  read- 

Ra'jmal.  gj.  jjj  g^  Jaina  temple  is  a  Yatiy  or  religious  character ;  but 
the  ministrant  priest,  the  attendant  on  the  images,  the  re- 
ceiver of  offerings,  and  conductor  of  all  usual  ceremonies  is 
a  Brahmana/'  Ho  treats  this  fact  as  "  a  natural  consc- 
cjuence  of  the  doctrine  and  example  of  the  Tirthankaras  who 
performed  no  rites,  either  vicariously,  or  for  themselves,  and 
gave  no  instruction  for  their  observance/'  He  regards  it  as 
showing  that  their  faith  **was  a  departure  from  established 
practices,  the  observance  of  which  was  held  by  the  Jaina 
teachers  to  be  a  matter  of  indifference,  and  which  none  of 
any  credit  would  consent  to  regulate ;"  and  that  '^  the  laity 
were,  therefore,  left  to  their  former  priesthood,  as  far  as  out- 
ward ceremonies  were  concerned"  {j). 

At  pages  251  252,  of  Vol.  9,  Asiatic  Researches,  Colonel 
Mackenzie  writes  thus: — 

"  When  a  man  dies,  they  burn  the  corpse,  and  throw  the 
ashes  into  water  ;  the  rich  cast  the  ashes  into  rivers. 
They  never  perform  other  obsequies,  as  their  law  says  '  the 
spirit  is  separate  or  distinct  from  the  body,  which  is  compos- 
ed of  five  elements ;  when,  therefore,  tho  corpse  is  burnt, 
the  several  parts  which  composed  it  return  to  their  former 
state  :  consequently,  to  the  deceased,  no  ceremony  is  due/ 
After  death,  as  nothing  of  him  remains,  therefore  they  omit 
to  perform  tho  monthly  and  annual  ceremonies,  which  other 
Hindus  observe  on  this  occasion  ;  and  they  give  these  rea- 
sons in  vindication — '  A  man  should  feed  himself  with  tho 
best  food,  while  ho  lives  in^this  world,  as  his  body  never  re- 
turns after  it  is  burnt/ 

''  They  further  say  that  the  foolish  people  of  other  tribes, 
being  deficient  in  sacred  knowledge,  spend  money  in  vain,  on 

(J)  If.   H.  Wilson's  works  by  Host,  Vol,  I.,  pago  319,  and  ace  pp. 
317,  342. 
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account  of  deceased  relations  :  for  how  can  a  dead  man  feel        1373. 


satisfaction  in  ceremonies,  and  in   the  feeding  of  others  ?    BnAOVA'N- 
*  Even  a  lamp  no  longer  gives  light  by  pouring  more  oil  into  ^^  ®  ^'"^^  ^ 
it,  after  its  flame  is  once  extinguished.'     Therefore  it  is  vain     IU'jmal, 
to  make   feasts  and  ceremonies  for  the  dead ;  and  if  it  bo 
wished  to  please  relations,  it  is  best  to  do  so  while  they  aro 
yet  living ;   '  what  a  man  drinketh,  giveth,  and  eateth  in  this 
world  is  of  advantage  to  him,  but  ho  carrieth  nothing  with 
him  at  his  end.*  '* 

The  Abb^  Dubois,  in  his  work  on  the  manners,  &c.,  of  tho 
people  of  India  (k),  says  of  the  Jaina%  :— 

"  They  have  no  Tithi  or  days  appointed  for  celebrating  tho 
memory  of  tho  dead,  which  is  one  of  the  most  prominent  in- 
stitutions among  the  Brahmins.  With  the  Jainas  the  dead 
are  forgotten  almost  as  soon  as  they  are  buried ;  and  in  three 
days  after  the  funeral  there  is  no  further  mention  of  them.'^(Z.) 

The  complete  absence  of  any  SrdddJia  (or  paksJui)  cere- 
monies is  also  spoken  of  by  many  of  the  witnesses  in  this 
case,  as  characteristic  of  the  Mdrvddi  Jainas,  to  which  sect 
belong  the  present  litigants. 

An  elaborate  account  of  the  Jaiiia  sect  is  contained  in  tho 
1st  Vol.  of  Professor  H.  H.  Wilson's  works  recently  edited 
by  Dr.  Reinhold  Rest  (m).  The  late  Professor's  views  coin- 
cide with  those  of  the  other  authors  on  the  points  with  respect 
to  which  I  have  quoted  from  them.  None  of  those  authors 
say  aught  to  countenance  the  existence  of  any  difference  in 
the  law  of  succession  amongst  the  Jaina  sect  and  that  of  tho 
orthodox  Hindus. 

Tho  only  instance  in  which  I  have  discovered  any  hint  of 
such  a  difference  is  in  Colonel  Tod's  Rajasthan,  Vol.  II.,  p.  145 
(n),  where  speaking  of  Marwarand  tho  success  of  the  Jairuis 
resident  there  in  commerce,  he  says :— '*  The  wealth,  acquired 

(k)  2Dd  Ed.  Madras  p.  404. 
(0  Ace.  H.  H.  Wilson's  works  by  Host— Vol.  1,  pp.  6  (n),  322. 
(m)  Essays,  &c.,  on  the  religion  of  Hindus,  Vol.  1,  p.  27G  et  seq, 
(n)  2nd  Ed.  Mtulras— Sec  also  Vol.  1,  pp.  440  cl  stq,  and  402,  for  fur- 
ther description  of  the  Jainas, 
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1873.        in  foreign  lands  from  the  Sutlej  to  the  ocean,  returns  chiefly  to 


Bhagva'n-  their  native  soil ;  but  as  neither  primogeniture  nor  Majorats 
DAS  ^  EJMAL  ^^^  sanctioned  by  the  Jaina  law-givers,  an  equal  distribution 
Kajmal.  takes  place  amongst  all  the  sons,  though  the  youngest  (as 
amongst  the  Getes  of  Asia,  and  the  Juts  of  Kent)  receive 
often  a  double  portion.  This  arises  when  the  division  takes 
place  while  the  parent  is  living,  being  the  portion  set  apart 
for  his  own  support,  which  ultimately  falls  to  the  youngest, 
with  whom  he  probably  resides.  It  would  be  erroneous  to 
say  that  this  practice  is  extensive,  though  sufficient  instances 
exist  to  show  that  it  once  was  a  principle.^'  From  thispassago 
the  proper  inference  would  seem  to  be  that,  whatever  may 
formerly  have  been  the  case,  the  practice,  of  which  Colonel 
Tod  thus  writes  in  1832,  was  then  the  exception  and  not  the 
rule. 

In  1833,  Mdhd  Rdjd  Goiindndth  Rdy  v.  Guldl  Chdnd  ond 
others  (o)  was  decided  by  the  Sudder  Divani  Adalut  in  Cal- 
cutta. The  facts,  now  material  in  that  case,  are  these  :  Utam 
Chand,  a  Jaina  by  sect,  by  a  will  in  the  form  of  a  letter  to 
Moti  Chand,  authorized  his  (Utam  Chand' s)  wife  to  adopt  a 
son  for  him,  to  be  selected  by  Moti  Chand  ;  and  Moti  Chand 
was  directed  by  the  will  to  make  over  the  estate  (situated  at 
Dinagepore)  to  the  son  who  should  be  so  adopted.  Utam 
Chand  died.  Moti  Chand  also  died  without  making  any  se- 
lection, and  after  the  deaths  of  both  of  them,  the  widow  of 
Utam  Chund  adopted  Gulal  Chand  as  son  to  her  deceasedhus- 
band.  The  Court  of  Mursbidabad,  in  1827  A.D.,  upheld  the 
adoption,  and  so  did  the  Sudder  Divani  Adalut  after  consult- 
ing its  Pandit,  who  gave  this  exposition  of  the  Jaitia  Shdstra  : 
The  selection  and  adoption,  by  the  widow,  Mayakumari,  of 
plaintiff  (Guldl  Chand)  after  the  death  of  Moti  Chand  was 
legal;  for  under  all  circumstances  a  sonless  widow  may  adopt 
a  son,  just  as  may  her  husband,  for  the  performance  of  rites. 
The  sanction  of  her  husband  or  the  direction  of  the  Yatis  or 
priests  is  not  essential.     An  elder  son  may  be  adopted  as  a 

(o)  5  S.  D.  Rep.  276. 
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son ;  and  the  age  qualifying  for  adoption  extends  to  the        1873. 
thirty-second  year.     For  legal  adoption,    the  essentials,  spe-    Bhagva'n- 
cified  in  the  authorities  subjoined,  are  required."     A  long^^^   Tejmai, 
passage  alleged  to  be  from  the  Oautama  Prasna  was  amongst     Ra'jbial. 
the  authorities ;  and  in  this  the  power  of  the  adopting  widow 
to  depose  the  adopted  son  in  case  of  misconduct  was  de- 
clared.    The  Sudder  Divani  Adalut  consulted  several  other 
pandits  (including  Jainaa)  on  the  right  of  the  widow  to  de- 
pose the  adopted  son,  and  on  her  right  to  alienate,  notwith- 
standing the  adoption,  but  received  conflicting  opinions.     As 
already  stated,  it  pronounced  the  adoption  to  be  valid  accord- 
ing to  the  Jaina  Shdstra,  and  evaded  giving  any  opinion  as 
to  the  legality  of  a  deposition  by  a  widow  of  a  person  adopt- 
ed by  her  as  son  to  her  deceased  husband,  as  it  held  that  the 
widow  in  that  case  had,  by  a  compromise  entered  into  by  her 
with  the  adopted  son  pendente  lite,  estopped  herself  from  re- 
lying on  an  alleged  previous  deposition  of  him  by  her. 

In  a  note  to  that  case,  the  reporter,  Mr.  Sutherland,  gives 
some  texts  of  Vurdhamana  cited  from  the  Oautama  Prasna 
by  the  Pandit  first  consulted  by  the  Sudder  Divani  Adawlut 
in  support  of  the  validity  of  the  adoption. 

It  is  unnecessary  for  us  now  to  say  whether  such  an  adop- 
tion as  was  made  by  the  widow  in  that  case  would  be  valid 
according  to  the  ordinary  law  administered  to  orthodox  Hin- 
dus in  this  Presidency.  (See  Purmanund  v.  Oomakunt,  4t  S. 
D.  A.Rep.,  318.)  It  would,  however,  be  impossible,  as  we  shall 
presently  show,  to  accept,  as  a  good  reason  for  upholding  it 
amongst  Jainas,  what  the  Pandit  said  as  to  "  the  performance 
of  rites.'*  It  is  unnecessary  for  us  to  say  more  as  to  the 
contention  of  the  widow  in  that  Bengal  case  in  favour  of  a 
right  to  depose  the  adopted  son*,  and  also  to  alienate  the 
estate  by  compromise  or  otherwise,  than  that  we  are  not  to 
be  understood  as  assenting  to  it.     See  Ndthdji  v.  Hari  (p). 

•  Vide  Marsh  317. 1  Borr.  75.  4  Moo.  Ind.  App.  1.  Ed. 

(p)  8  Bom.  H,  C.  Rep,,  67,  A.  C.  J. 
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1873.  Hitherto,  so  far  as  we  can  discover,  none  bnt  ordinary 


Bhaova'n-  Hindu  law  has  been  ever  administered  either  in  this  Island 
^^  ^  V.  '"*"^  ^^  ^  this  Presidency  to  persons  of  the  Jaina  sect.  Mr.  Steele, 
Ba'jmal.  speaking  of  the  members  of  that  sect  in  Poena,  remarks  (5) 
that  they  say  they  have  books  different  from  the  Brahmani- 
cal  Shdstras  which  are  consulted  by  their  Gums  on  occasions 
of  penance.  That  they  seemed  ignorant  of  the  contents  of 
their  books,  "  and  would  appear  to  consult  Brahmans  on 
most  disputed  points,'*  and  again  he  says  ( r) : — "  The  Jainas  in 
Poena  generally  consult  Brahmans  in  all  disputed  questions 
of  law,  but  they  stated  that  books  exist  of  their  own,  differ- 
ent from  those  of  the  Brahmans  or  Dharmsastr,  Such  are 
the  Poonyawachun,  Ubhishek  and  others,  sometimes  consult- 
ed on  occasions  of  penance  enjoined  by  the  Jain  Oopodya/' 

We  have  consulted  a  well-known  oriental  scholar,  the 
Rev.  Dr.  Wilson,  who  we  believe  to  possess  a  knowledge  of 
the  castes  of  Western  India  and  their  literature  and  customs, 
as  extensive  as  that  of  any  other  living  person  whom  it 
would  be  easy  to  name,  and  he  has,  with  his  usual  courtesy 
and  earnestness,  afforded  to  us  his  assistance.  He  informs^ 
ns  that  he  is  not  aware  of  any  authority  in  the  books  of  the 
Jaina  community  or  amongst  the  Hindu  writers  which  would 
tend  to  support  the  custom  alleged  by  the  plaintiff  here.  Dr. 
Wilson  has  been  informed  by  a  learned  Jati  of  the  Jaina 
community  and  his  Brahman  assistant  that  they  do  not  know 
of  any  such  authority,  that  adoption  is  of  rare  occurrence 
amongst  the  Jairiaa  and  when  resorted  to,  is  regulated  by 
the  ordinary  Hindu  law,  as  is  their  succession  to  property 
generally.  The  evidence  also  in  this  case  itself  shows  tliat 
notwithstanding  the  odium  tUeologicum  which  the  books 
speak  of  as  existing,  or  having  existed  between  the  JainoLS 
and  the  orthodox  Hindus,  yet  in  many  matters  Brahman  in- 
tervention is  sought  by  Jaivas  for  instance  in  marriage  cere- 
monies, in  ceremonies  on  the  inauguration  of  a  new  house, 
&c.     And  the  fact,  shown  by  Colebrooke,  Wilson,  and  others 

(g)  p.  29,  lat  Ed.        (r)  p.  102, 1st  EtL 
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that  JaiTiaa  derive  their  origin  from  Hindus  and  are  only  a      1873. 


branch  of  an  older  stock,  accounts  for  their  retaining  the  Bhaova'n- 

1  p  •  i*iiii«  ii>-i«  •     DAS     XEJMAL 

same  laws  of  succession^  notwithstanding  their  divergence  m         v, 
religion.  Ra'jmal. 

The  recognition  of  the  right  of  adoption  amongst  Hindus 
has  been  carried  by  the  Courts  of  Justice  in  this  Presidency 
at  the  least  as  far  as  it  has  been  in  any  part  of  India,  and  far- 
ther than  it  has  been  in  many  parts  (s) .  The  Maratha  school 
of  Hindu  law  permits  the  widow  to  adopt  a  son  on  bdialf  of 
her  husband  without  any  express  authority  from  him  to  that 
effect,  provided  he  has  neither  said  nor  done  anything  which 
can  be  regarded  as  a  prohibition  to  her  or  a  refusal  by  him- 
self when  in  articulo  irwrtis  to  adopt  if).  It  has  even  been 
held  here  that  the  consent  of  the  kinsmen  of  the  husband  is 
not  essential  to  adoption  by  a  widow,  if  the  act  be  done  in 
the  bona  fide  performance  of  a  religious  duty,  and  neither  ca- 
priciously nor  from  a  corrupt  motive  :  RoLklvmahai  v.  Radha^ 
bai  (w).  And  see  Rupchand  Hindumal  v.  Rakhmabdi  (v)  ; 
Oopdlv.  Ndro  («?). 

But  it  has  never  been  decided  that  anybody  except  the 
widow  can  act  vicariously  for  the  man  to  whom  the  son  is  to 
be  affiliated.  She  is  herself  but  a  delegate,  either  with  ex- 
press or  implied  authority ;  she  cannot  extend  that  authority 
to  another  person  so  as  to  enable  him  to  adopt  a  son  to  her 
husband  after  her  decease.  She  does  not  adopt  for  herself 
but  for  her  husband  («).  And  there  is  not,  to  our  knowledge, 
any  judicial  decision  to  the  effect  that  her  husband  could 

(«)  7  Bom.  H.  C.  Rep.,  171  A.  C  J,,  Ibid  Appendix  xvii.,  xxiv.  xxvi. 

(i)  7  Bom.  H.  C.  Rep.  Appx.  1. 

(u)  5  Bora.  H.  C.  Rep.  181  A.  0.  J.  That  docisioa  is  under  appeal 
to  the  Privy  Council. 

(v)  8  Bomu  H.  C,  Rep.,  114  A.  0.  J.        (%o)  7  Ibid  Appendix  xxiv. 

(x)  1  Stra.  78.  79.    2  Ibid  88,  91,  94,  98.  2  Bong.  L.  R,  101,  P.  C.  C 

Datt.  Ohand,  S.  1  pi.  24.    Suth.  Syn.  Head  I,  Notes  V.  and  VI. 

12  Moo.  Ind.   App.  350. 

33  EC 
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^^73.        autrhorize  any  person  other  than  his  widow  to  adopt  on  hii5 
^hagva'n-   behalf  after  his  decease.     In  Veerapermal  nilay  v.  Narrani 
^,  Pillay  (y),  Sir  T.   Strange  said  : — "  I  can  find  no  authority 

Ra'jmal.  for  supposing  that  any  but  a  widow  can  adopt  after  the  death 
of  her  husband  ;  and  as  to  the  idea  of  the  executors  them- 
selves adopting,  as  was  contended  for,  by  virtue  of  the  will, 
it  is  too  preposterous  to  bo  entertained  for  a  moment  upon 
any  principle  of  Hindu  law/^  In  Vol.  I.  of  his  treatise  on 
H.  L.,  p.  80,  he,  indeed,  says  '^  upon  the  Benares  principle,  it 
has  been  thought  that  an  adoption  by  a  mother,  under  an  au- 
thority given  her  by  her  (dying)  son,  would  be  good."  For 
this  proposition  he  refers  to  a  pandit^s  opinion  given  at  p. 
93  of  the  2nd  Vol.  of  his  treatise  on  Hindu  law,  which  was 
clearly  wrong  as  remarked  there  by  Mr.  Colebrooke.  Mr. 
Ellis  seemed  to  think  that  if  the  son*s  widow  were  under  age> 
he  might  authorize  his  mother  to  adopt,  but  Mr.  Sutherland 
who  was  much  a  better  authority,  especially  on  the  subject 
of  adoption,  denied  that  the  adoption  by  a  mother  for  her  de- 
ceased son  would  be  valid — Ibid  94.  In  that  case  too,  there 
would  be  only  a  single  delegation  ;  whereas  in  the  present 
case  a  double  delegation  must  be  implied. 

In  18G7,  the  High  Court  at  Calcutta  held  that  Jainas  aro 
governed  by  the  Hindu  law  of  inheritance  applicable  in  that 
part  of  the  country  in  which  the  property  is  situate  :  Lala 
Mohabeer  Per  sad  v.  Mussamut  Kundar  Koover  {z).  In  that 
case  the  property  wa's  situate  in  Shahabad,  a  locality  subject 
to  the  Mitdkshar^.  It  had  been  contended  on  the  authority 
of  an  opinion  of  a  pandit  that,  whether  a  sonless  Hindu,  being 
a  Jaina,  died  divided  or  undivided  from  his  brothers,  his  widow 
succeeded  to  his  share,  for  which  opinion  the  Pandit  relied 
upon  Gautama  Sanhita.  The  Court  (Peacock,  C.J.,  and  L. 
Jackson,  J.,)  held  that  view  to  be  wrong,  and  adhered  to  the 
Mitdkshard  law,  but  being  of  opinion  that  the  deceased  had 
been  separated  from  his  brothers,  permitted  the  widow  to 

(y)  1  Notes  of  Ca.  at  Mad.  103. 
(s)  8  Cal,  W.  Rep.  116  Ciyc,  Rul. 
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succeed  to  his  share.     Peacock,   C.  J.,  said  : — "  If  the  mem-        1873. 


bers  of  a  particular  sect  of  Hindus  claim  to  be  governed  by    Bhacwta'n- 
a  particular  law,  and  not  by  the  ordinary  Hindu  law  applica-  ^^^    ,,^ 
ble  to  the  district  generally,  we  think  it  is  for  them  to  prove     J^'J«^- 
clearly  as  a  matter  of  fact  by  Pandits,  or  other  persons  ac- 
quainted with  their  usages,  by  what  rules  their  rights  of  in- 
heritance a;'e  regulated.     It  was  for  the  respondent  in  this 
case,  as  it  was  in  the  Shiva  Gunga  case,  to  show  (if  her  case 
depended  upon  it)  that  the  property  did  not  descend  accord- 
ing to  the  usual  course  of  Hindu  law  prevailing  in  the  dis- 
trict (see  9  Moore's  Indian  Appeals  G08).'* 

The  term  Hindu  or  Gentu,  when  used  in  Regulations, 
Acts,  Statutes,  and  Charters  in  which  Hindus  or  Oentus  have 
been  declared  entitled  to  the  benefit  of  their  own  law  of  sue-  / 
cession  and  of  contract,  has  been  largely  and  liberally  con- 
strued. See  the  remarks  at  pages  184, 185, 186, 5  Bom.  High 
C*  Rep.  {luypcs  V.  Lopes),  where  Sir  Edward  Hyde  East's  evi- 
dence in  1830  before  the  House  of  Lords'  committee  is  men- 
tioned, in  which  he  stated  that  Sikhs  were  treated  as  a  sect 
of  Hindus  or  Gentus,  of  which  they  were  a  dissenting  branch. 
The  authorities,  already  quoted,  show  that  Jainas  are  regarded 
as  a  sect  of  Hindus,  They  are  in  fact  much  more  akin  to  the 
Brahmanical  Hindus  than  Sikhs  can  be  deemed. 

In  the  absence  of  express  enactment,  we  are  bound  to  fol- 
low ^*  the  usage  of  the  country  in  which  the  suit  arose ;  if 
none  such  appears,  the  law  of  the  defendant,  and,  in  the  ab- 
sence of  specific  law  and  usage,  justice,  equity,  and  good  con- 
science alone  :''  Bombay  Reg.  IV.  of  1827,  See.  2&. 

Those  words  '^  the  usage  of  the  country  in  which  the  suit 
arose  ^'  should  be  liberally  interpreted,  and  would  comprise 
the  ancient  and  clearly  established  usage  of  a  tribe  or  caste, 
which,  or  some  members  of  which,  may  have  migrated  from 
one  part  of  India  to  another.  They  have  been  regarded 
as  carrying  their  laws  of  succession  and  of  marriage  with 
them. to  their  new  domicile.  See  12  Moo.  Ind.  App.  81, 
91  (which  was,  however,  a  case  in  Bengal  where  the  Regu- 
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_!^„  lations  m.  of  1793,  Sec.  21,  and  VH.  of  1832,  Sec.  9,  t^ 
Bhauva'n-   some  extent  differ  from  the  Bombay  Regolation  above  quoted). 

Ra'jmal.         -^"^  when  amongst  Hindns  (and  Jains  are  Hindu  Dis- 
senters) some  custom,  different  from  the  normal  Hindu  law 
of  the  country,  in  which  the  property  is  located,  and  the 
,    ^  parties  resident,  is  alleged  to  exist,  the  burden  of  proving- 
J  I  the  antiquity  and  invariability  of  the  custom  is  placed  on 
the  party  averring  its  existence. 

In  the  case  of  JRamalokhmi  AmmaZ  v.  Sivanantla  Perv/mal 
(17  Calc.  W.  Rep.  553  Civ.  H.),  decided  on  the  20ih  April 
1872,  in  the  Privy  Council,  what  is  required  to  establish  a 
special  usage  deviating  from  the  ordinary  law  of  succession 
was  on  the  highest  authority  stated  thus : — 

^'  Their  Lordships  are  fully  sensible  of  the  importance  and 
justice  of  giving  effect  to  long-established  usages  existing  in 
particular  districts  and  families  in  India,  but  it  is  of  the 
essence  of  special  usages,  modifying  the  ordinary  law  of  suc- 
cession that  they  should  be  ancient  and  invariable ;  and  it  ia 
further  ^essential  that  they  should  be  estabhshed  to  be  so  by 
clear  and  unambiguous  evidence.  It  is  only  by  means  of 
such  evidence  that  the  Courts  can  be  assured  of  their  exist- 
ence, and  that  they  possess  the  conditions  of  antiquity  and 
certainty,  on  which  alone  their  legal  title  to  recognition  de- 
pends/^ 

Wo  would  also  express  our  adherence  to  the  following  re- 
marks made  in  Ndrdyan  Bubdji  v.  Ndiid  Ma^iohar  (a)  which 
was  a  suit  between  Hindus  : — 

"If  any  person  shall  aver  a  custom  to  the  contrary  "  (of 
the  geneml  rule  of  Hindu  law  in  this  Presidency)  "  with  rc- 
8|)oct  to  any  particular  kind  of  property,  the  burden  of  proof 
of  such  custom  lies  upon  him,  and  ample  and  satisfactory 
evidence  is  necessaiy  before  the  Court  ought  to  admit,  as  es- 
tablished, any  variation  from  the  general  rules  of  law  regu- 
lating the  devolution  of  property  amongst  Hindus.     Were 

Bom.  n.  C.  Rrp.,  175,  A.  C.  J. 
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the  Court  not  to  look  with  a  jealous  eye  at  attempts  to  estab-  . 

lish  local  or  caste  customs  in  derogation  of  the  general  canons    ta^^^'N- 

DAB  XEJMAlt 

of  descent  amongst  Hindus,  the  exceptions  would  soon  be-  v. 

w%.  A    TlbTAT 

come  as  frequent  as  the  rule ;  and  Miser  a  est  servitus  ubijus 
vagum  est.  However,  if  the  evidence  of  an  uninterrupted 
general  custom  be  satisfactory  and  above  suspicion,  the  Court 
is  bound  to  give  effect  to  the  custom  (6)/' 

Like  doctrine  to  that  contained  in  the  two  cases  already 
mentioned  will  be  found  in  Calc.  W.  R.  1864—21,  23, 41,  Civ. 
E.  ;  15  Calc.  W.  R.  47  P.  C. ;  16  Ibid  179  Civ.  R  ;  6  Bom. 
H.  C.  R.  200  O.C.  J. ;  2  Bac.  Ab.  Tit. custom;  3  Mad.  H.  C.  R. 
77  ;  Sliidkojirdv  v.  Ndikojirdv,  {supra)  p.  228 ;  and  see  1 
Mad.  H.  C.  Rep.  420,  425  ;  3  Ibid  50,  55. 

In  this  country  it  is  no  uncommon  experience  to  find  th§'  / 

custom  alleged  to  bo  that  which  for  the  moment  it  is  con- 
venient to  those  who  assort  its  existence  that  it  should  then 
bo.  I  have  known  the  most  conflicting  customs  to  be  from 
time  to  time  asserted  to  exist  in  one  and  the  same  sect.  In 
a  contest  in  the  Supreme  Court  between  the  two  widows  of 
a  deceased  inhabitant  of  Kattiawar,  I  recollect  that  a  devi- 
ation from  the  general  law  of  nature  was,  upon  affidavit^ 
sworn  to  exist  in  that  country.  The  object  of  the  allegation 
being  to  establish  the  legitimacy  of  a  child  bom  to  one  of 
the  widows  nearly  twenty-two  months  after  the  death  of  tho 
husband,  the  swearing  on  her  part  was  that  twenty-two 
months  was  an  ordinary  period  of  gestation  in  Kattiawar. 
We  find  it  necessary  to  scrutinize  evidence  of  usage  closely, 
and  especially  to  demand  specified  instances  of  the  custom. 

The  authorities,  to  which  we  have  referred,  and  which,  as 
well  as  tho  admission  made  by  almost  all  of  the  witnesses  to 
whose  evidence  our  attention  has  been  particularly  invited  on 
behalf  of  the  plaintiff,  Rdjmal,  establish  that  tho  Jaina  sect 

(6)  Calc.  W.  Rep,  1864,  39. 
Calc.  W.  Hop.  from  18G2  to  1864  F.  B.  97. 
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1873.        totally  discards  the  Srdddha  (or  paksha)  ceremonies  and  dis- 
Bhagva'n-   believes  in  their  efficacy  and  pays  little  regard  to  sacrifice. 
„,  This  circnm stance  is  fatal  to  the  existence,  amongst  that  sect, 

Ra  jMAL.  ^{  ^-j^Q  principjJ  reason  which  renders  adoption  almost  indis- 
pensable to  the  more  orthodox  Hindus  when  they  are  son- 
less, ''the  future*  beatitude  of  such '''a  Hindu  depending^ 
according  to  the  prevalent  belief,  upon  the  performance  of 
his  obsequies,  and  payment  of  his  debts,  by  a  son,  as  the 
means  of  redeeming  him  from  an  instant  state  of  suffering 
after  death.  The  dread  is  of  Put,  a  place  of  horror  to  which 
the  manes  of  the  childless  are  supposed  to  be  doomed;  there 
to  be  tormented  with  hunger  and  thirst  for  want  of  those 
oblations  of  food  and  libations  of  water,  at  prescribed  periods, 
which  it  is  the  pious  and  indeed  indispensable  duty  of  a  son 
(puttra)  to  offer."     See  1  Stra.  H.  L.  73,  74, 91, 94, 127, 129 ; 

Manu  Ch.  IX.  pL  137, 138;  3  Jag.  Dig.  by  Colebrooke  Bk.  V. 

% 

Chap.  IV.,  Sec  XV.,  pi.  ccci.  to  cccxiii.  (c).  In  Jaganna- 
tha's  commentary  on  pi.  cccxi.  (p.  296),  he  says :  "  It  is  de- 
clared in  the  Veda  that  heaven  is  not  for  hirn  who  leaves  no 
male  issue.  It  consequently  appears  that  celestial  bliss  is 
attained  through  a  son."  We  have  seen  that  the  Jaina  sect 
does  not  believe  in  the  Vedas.  It  is  true  that,  amongst  the 
orthodox  Hindus,  obsequies  may,  in  default  of  a  son,  be  per- 
formed by  the  widow,  or  brother,  or  other  heirs  of  the  de- 
ceased, but  not,  in  their  view,  with  the  same  benefit  as  by  a 
son.  That  a  son,  therefore,  of  some  description  is  to  such  a 
Hindu,  in  a  spiritual  sense,  next  to  indispensable  is  abun- 
dantly certain  :  1  Stra.  H.  L.  76,  and  see  the  text  of  Brihas- 
pati,  3  Jag.  Dig.  Bk.  V.,  Ch.  VIII.,  S.  1,  pi.  cccxcix.  and 
the  commentary  upon  it.  (Brihaspati  himself,  however,  was 
of  the  Atheistical  school.  He  attacked  the  Vedas  and  the 
Brahmans,  and  ridiculed  the  Srdddha  as  a  mere  contrivance 
of  the  Brahmans  to  gain  a  livriihood  :  1  Wilson's  Works  by 
Host  p.  6.) 


(c)  Aiid  see  Ibid  Bk.  V.,  Chap.  IV.,  S.  II.,  pi.  CXCVIII.,  and  Datt. 
Mim.  S.  1,  pL  3  £rf  sifj;  Datt  Chand.  S.  1  pi.  Sd;  Suth  .  Syn.  Hea  L 
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No  doubt,  the  celebrity  or  perpotuAtion  of  the  name  of  the ^^^' 

adopter  is  also  mentioned  as  a  motive  for  adoption :   Datt'  Bhagva'n- 
Mim.    Sec.  1,  pi.  9  ;  Datt.  Chand.   Sec.  I.  pja.  3  ;  1  Stra.  H'         v. 
L.  91 ;  and  it  is  the  only  reason  for  the  adoption  in  the  pre-     1^^  Jmal. 
sent  case  givexi  by  the   witnesses.     But  it  is  only  a  second- /^^'^  ^" 
tary  and  worldly  motive  and  carries  with  it  none  of  the  spiri- 
tual force  of  what  Mr.  Sutherland  describes  as  *'  the  primary 
reason  for  the  affiliation  of  a  son/'  namely,  '^  the  obligtory 
necessity  of  providing  for  the  performance  of  the  exequial 
rites,  celebrated  by  a  son  for  his  deceased  father,  on  which 
the  salvation  of  a  Hindu  is  supposed  to  depend.'' 

There  is  then,  in  the  case  of  Jainas^  a  stronger  reason  for 
not  extending  the  right  of  adoption  beyond  that  allowed  by 
precedent  and  text  law  to  Hindus  at  large  than  in  the  case  of 
the  orthodox  believers  in  Hinduism.  We  sh'ould,  therefore, 
not  relax  in  favour  of  Jainas  the  strict  scrutiny  which  evi- 
dence of  a  custom  opposed  to  the  ordinary  law  and  usage  of 
the  country  demands. 

We  proceed  now  to  consider  the  evidence  of  the  alleged 
custom  in  the  present  case. 

There  have  been  several  witnesses  examined  on  behalf  of  the 
plaintiff,  who  state  that  there  is  a  custom  amongst  the  Md)-' 
vddi  Jainas,  both  at  Ahmadnagar  and  in  Marwar,  of  adoption 
where  both  adoptive  parents  are  dead.  Some  of  them  speak 
generally  as  to  the  custom,  but,  as  already  stated,  it  is  to 
specified  instances  that  a  Court  of  justice  pays  most  atten- 
tion.  And  this  is  particularly  so  where,  as  here,  not  a  single 
Tati  or  pandit  or  priest  or  other  expert  either  in  the  lore  of 
the  Jainas  or  of  the  Brahmans  has  been  called  to  prove  tho 
alleged  custom.  The  witnesses  are  chiefly  shop-keepers  or 
cloth-sellers  or  gumasthds.  There  does  not  appear  to  be  a 
man  of  learning  amongst  them.  They  una  voce  admit  that 
they  cannot  point  to  any  authority  in  the  books  of  the  Jaina 
sect  which  supports  the  alleged  custom,  nor  do  they  pretend 
that  it  has  ever  been  judicially  recognized.     There  are,  in  the 
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1873.        whole  body  of  evidence  to  which  our  attention  has  been  di- 
Bhagva'n    rected,  only  four  specified  instances  of  such  adoption,  and  of 

da's  T^mni Af^ 

y  these  the  most  ancient  is  one  which  occurred  about  22  years 

Ra'jmal.     j^gQ^  j^^  Qjjg  q{  ^Yxe  four  breaks  down,  inasmuch  as  the  widow 

of  the  adoptive  father  was  living  when  the  adoption  is  alleged 
to  have  taken  place. 

The  first  instance  mentioned  in  the  evidence  was  where 
Jithmal  Meghrdj  gave  his  son  in  adoption  to  Prithirdj  Vaidya 
after  his  death,  and  after  the  death  of  his  wife  Chimdbdi. 
This  instance  occurred  about  2  J  or  more  years  ago,  and  is 
testified  by  witnesses  Nos.  54,  55,  56,  60,  65,  69,  78,  83,  84, 
85,  87,  88,  93. 

The  second  alleged  instance  is  that  of  Gang£r&m  (or  Ki- 
sands),  who  was  given  in  adoption  to  Nathmal  Chedan  at 
Ahmadnagar,  about  five  years  ago,  after  Nathmal's  death. 
But  his  iiidow  was  then  living  (60).  That  instance,  there- 
fore, fell  short  of  the  exigency  of  the  alleged  custom.  It 
was  testified  by  witnesses  Nos.  55,  60,  94. 

The  third  instance  (also  at  Ahmadnagar)  occurred  5  or  7 
years  ago.  Oyanmal  and  his  widow  being  then  dead,  Batanmal 
the  son  of  Kasturchand  (brother  of  Gyanmal),  was  given  to 
Gyanmal  in  adoption.  It  is  testified  by  witnesses  Nos.  55, 
66,  92. 

The  fourth  instance  is  that  which  is  alleged  to  have  occur- 
red 22  years  ago  in  Marwar,  and  is  testified  by  the  adopted 
son  himself,  a  native  doctor  (No.  91). 

Some  of  the  witnesses  for  the  defendant  Bhagvandds  deny 
the  custom,  but  admit  the  instance  of  the  adoption  of  JithmaFs 
son  as  son  to  Prithirdj. 

There  are  then  but  three  perfect  instances  established  in 
proof,  and  of  these,  the  most  remote  happened  less  than  quar- 
ter of  a  century  ago.  It  is  impossible  to  regard  such  cases 
as  proof  of  an  ancient,  still  less  of  an  immemorial,  custom, 
unsupported,  as  they  are,  by  a  single  text  from  any  book  of 
authority  amongst  the  Jainaa  themselves  or  amongst  the 
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Hindas  at  large,  or  by  any  pandit,  yati,  priest,  or  other        1873] 
expert.  Bhaova'n- 

DAS      TejMAL 

For  these  reasons,  we  are  of  opinion  that  the  plaintiff  has  j,  ,^- 
failed  to  prove  the  existence  of  any  such  deviation  from  the 
Hinda  law  of  this  Presidency  as  he  has  asserted.  The  pro- 
ceeding, which  he  says  constituted  an  adoption,  appears  to  us 
to  have  been  a  complete  nullity,  and  not  to  be  validated  by 
the  assent,  although  given,  of  the  Panch  of  the  caste,  or  of  the 
senior  members  of  it,  in  Ahmadnagar  to  the  transaction.  They 
had  no  power  to  establish  any  such  custom,  and  could  not 
clothe  it  with  the  antiquity  which  has  not  been  proved,  and 
which  was  essential  to  its  legal  existence.  There  must  be  not 
only  a  giving  but  an  acceptance  manifested  by  some  overt  act 
to  Constitute  an  adoption  according  to  Hindu  Law :  1  Str.  H. 
L.,  95  ;  Manu,Ch.IX.,  pi.  168.  Here  there  is  said  to  have  been 
a  giving  by  the  natural  father,  the  uncle  (defendant  Bhag- 
vdndds),  and  two  other  persons,  but  to  whom  ? — ^to  two  dead 
persons,  the  only  two  who  could  have  adopted  a  son  to  the 
man.  It  has  not  been  contended  for  the  plaintiff  that  any 
person  acted  as  their  representative  at  the  ceremony  of  the 
adoption,  and  as  such  accepted  the  plaintiff  in  adoption — not 
indeed  that  such  vicarious  acceptance  would  have  been  of 
any  avail.  There  is  not  any  good  authority  for  saying  that 
any  person  except  the  widow  can  accept  a  son  on  behalf  of 
her  husband  (d).  There  has  not  then  been  any  valid,  legal 
acceptance.  We  must  decline  to  carry  the  law  of  adoption 
in  this  Presidency  to  a  point  beyond  the  farthest  limit  which 
it  has  already  reached,  and  least  of  all  should  we  do  so  for  a 
sect  of  Hindus  which  does  not  believe  in  the  spiritual  neces- 
sity or  advantage  of  adoption. 

Exhibit  36,  being  part  and  parcel  of  the  abortive  attempt 
at  adoption,  must  fall  with  it.     It  was  not  sued  upon  by  the 

(d)  See  Special  Appeal  646  of  1866  (Kenchav?a  v  Ningupa)  decided 
22nd  April  1807  by  Warden  and^Qibba,  JJ.,  in  which  the  following 
judgment  was  given: — 

''  In  this  case,  the  question  for  our  decision  is  whether,  under  the 
circumstances  deposed  to,  we  can  hold   that  Mauajm  did  adopt  the 

34  uc 
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1873.        plaintiff,  but  waa  produced  merely  as  evidence  of  tbe  adop- 
Bhaoya'n-  tion  in  his  case.     That  document  is  wholly  founded  on  the 
DA  s  ^    MAL  adoption,  which  being  itself  a  mere  nullity,  there  remains  no 
Ra'jmal.     ground  on  which  the  document  can  stand,  and  the  defendant 
Bhagv^ndds  is  not  estopped  by  it,  even  if  he  had  been  spe- 
cially sued  upon  it.    Its  consideration  has  failed.    It  does 
not  appear  to  have  been  ever  acted  upon  in  any  respect,  and 

special  respondent,  Ningdppi.  Tbe  MoDsif  held  that  there  was  no 
adoption,  and  the  District  Judge  has  reyeieed  this  decree  and  decided 
that  there  was.  It  is  admitted  at  the  bar  that  the  parties  are  not  Brah- 
mans,  and  therefore  that  all  that  is  required  to  establish  the  adoption 
is  a  **  gift  and  acceptance,'*  and  it  is  necessary  to  see  whether  there 
were  such.  The  &ct,  as  found,  appears  to  be,  that  Man&p&'s  wi£e  died 
of  cholera,  and  on  the  retam  from  the  funeral,  Man4p4  was  seized  with 
it.  Some  conyersation  took  place  regarding  tbe  adoption  of  an  iieir* 
and  Man4p&  asked  Ningapa's  father,  Er4p&,  if  he  would  giye  his  son 
to  him  for  adoption.  Erap4  assented  and  on  Man^pa  being  urged  to 
go  through  the  ceremony,  he  put  it  off  until  the  morrow,  when  he 
died  without  doing  any  more  in  the  matter. 

It  is  argued  by  the  pleader  for  Ningip4  that  this  amounted  to  a 
gift  and  acceptance,  and  that  the  subsequent  acts  of  all  parties  in 
making  Ningapd  light  the  funeral  pile  and  perform  the  sraddha^  show 
that  the  adoption  was  complete. 

We  had  considerable  difficulty  in  deciding  this  point,  as  certainly 
those  acts  of  the  family  go  far  to  show  that  Ning4p&  was  considered 
as  the  adopted  son  ;  but  after  a  very  careful  consideration  of  the  facts, 
we  are  forced  to  the  conclusion  that  the  evidence  does  not  show  that 
a  legal  adoption  was  made.  In  England,  a  will  may  be  written  out, 
the  witnesses  may  be  in  attendance,  and  the  dying  man  may  have  the 
pen  in  his  hand,  but  if  he  dies  before  putting  it  to  the  paper,  it  is  no 
will ;  and  deciding  about  the  family  estate  of  a  Hindu,  we  have  come 
to  the  conclusion  that  we  must  as  carefully  and  strictly  examine  the 
evidence  as  to  the  completion  of  the  act  of  adoption,  as  the  Courts  at 
home  would  the  execution  of  a  will.  Being,  therefore,  unable  to  find 
a  formal  '^  gift  and  acceptance,*'  or  any  overt  act  of  Manip&'s  which 
can  be  taken  in  that  light,  being  in  fact  unable  to  find  more  than  a 
request  and  a  consent  which  from  Mandpa*s  own  acts  were  evidently 
not  deemed  sufficient  by  him,  but  required  that  something  more  should 
be  done  to  complete  the  adoption,  we  come  to  the  conclusion  that  we 
must  reverse  the  decree  of  the  District  Judge  and  confirm  that  of  the 
Munsif,  with  all  costs  on  the  special  respondent'* 


BOKBAT  fft<3H  CO\SlXt  BBPOR'm.  267 

the  adoption  was  dkpated  by  Bhagv^ndds  very  shortly  after        ^^^ 
the  ceremony^  and  after  the  execution  of  No,  36  (see  No,  79*    BnAavA'K- 
No.  89).     Inasmuch  too  as  it  clearly  purported  to  deal  with 
immoveable  property  and  was  not  registered,  it  was  open  to 
such  objections  as  might  be  based  oh  Sec.  17  and  49  of 
Act  XX.  of  1866>  but  as  we  think  it  falk  with  the  adoption,- 
and  as  it  (Exhibit  36)  has  not  been  sued  upon,,  there  is  not 
any  necessity  for  our  deciding  as  to  the  orient  to  which, 
those  objections  might  affect  it. 

We  reverse  the  decree  of  the   Subordmate  Judge,  but 
under  the  circumstances  of  the  case,  direct  that  the  parties 
respectively  shall  bear  their  own  costs  of  the  suit  and  ap^ 
peaL 

Decree  veveiaeeJL- 
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'Sovcm\inr  18. 


[Appellate  Civil  Jl^isdictiox.] 


^  .V^//^^-  -/'  /^,*  .  Special  Appeal  No.  73  of  1873. 


Bashetia'ppa'  bin   Baslinga'ppa'  and 
ANOTHER Appellants. 

Shiflinga'ppa'  bin  Balla'ppa'  (or  bin  Vy- 
ja'ppa'  Ganger) Respondent 

Hindu  law—Adoption — Giving  in  adoption  hy  a  brother — Natwrat 
father*B  consent — Son  self-^ven. 

Amongst  IlinduB  in  the  Presidency  of  Bombaj,  a  Talid  gift  in  adop. 
lion  can  be  made  only  by  the  natural  father  or  mother  of  the  son  given 
or  by  them  both  conjointly.  They  cannot  jointly  or  severally  delegate 
that  authority  to  another  person  so  as  to  validate  a  gift  by  him,  made 
after  they  arc  both  deceased. 

Therefore,  a  gift  in  adoption  by  the  brother  of  the  adoptee  after  the 
decease  of  bih  father  and  mother,  though  made  with  the  previous  assent 
of  his  father,  wa»  hold  to  bo  invalid. 

AnH>ug8t  Hindus  in  the  same  Presidency,  an  adoption  of  a  son  self 
given,  although  he  may  at  the  time  of  the  gift  be  an  adult^  is  in 
the  present  age  (the  Kali  Yvg)  invalid. 

rpHIS  was  a  special  appeal  from  the  decision  of  W.  Sand- 
X     witb,  Acting  District  Judge  of  Bolgaum^  affirming  the 

decision  of  Dayar^m  Maydram>  First  Class  Subordinate 
Judge  of  the  same  place. 

The  appeal  was  argued  before  Westbopp,  C.J.,  and  Nana- 
isuAi  IIaridas^  J.,  on  the  5th  August  1873. 

Hhuntardm  N dray  an  for  the  appellant. 
Jandrdan  SaWidram  for  the  respondent. 

The  facts  and  the  arguments  urged  and  authorities  cited 
by  each  side  fully  appear  from  the  j  udgment : — 

Gut.  adv.  vult 
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18th  November,   1873,  Westropp,  C.  J.:— The  facts,  as       1873. 


found  by  the  District  Judge,  are,  so  far  as  material  for  the  Bashetia'ppa' 
purposes  of  this  Special  Appeal,  the  following : —  Baslinoa'ppa' 

V, 
SmVLINGA'p. 

Vyjdppi  Ganger,  being  entitled  to  an  estate  or  interest  Bj^ji'ppa'. 
(into  the  nature  and  extent  of  which  it  is  unnecessary  for  us 
now  to  inquire)  in  a  house  at  Belgaum,  died  without  leaving 
any  son,  but  leaving  a  widow,  Shivlingavd,  him  surviving. 
She,  subsequently  to  her  husband's  decease,  demised,  in 
September,  1869,  that  house  to  the  first  defendant,  Bashe- 
tiippi,  for  one  year.  Afterwards  Shivlingavd  went  through 
the  form  of  taking  the  plaintiff,  Shivlingdppd,  (who  had 
shortly  before  attained  the  full  age  of  16  years),  in  adoption 
as  son  to  her  deceased  husband,  Vyjdppd.  At  that  time,  the 
natural  father  and  natural  mother  of  the  plaintiff  were  dead. 
His  elder  brother,  A'ppS,  went  through  the  form  of  giving 
the  plaintiff  in  adoption  to  Shivlingavd,  the  widow  of  Vy- 
jdppd.  The  District  Judge  and  the  Subordinate  Judge  have 
respectively  found  that  BalUppd,  the  natural  father  of  the 
plaintiff,  expressed  his  consent  that  the  plaintiff  should  be 
adopted  as  son  to  Vyjdppd,  and  have  referred  to  the  deposi- 
tions contained  in  Exhibits  27  and  31  as  the  evidence  of  that 
circumstance.  The  deponent  in  Exhibit  27  is  A'ppd  (or 
A'ppdya),  the  older  brother  of  the  plaintiff,  who  says,  ^^  I  gave 
to  Shivlingavd  the  plaintiff,  Shivlingdppd,  in  adoption.  My 
father  had  agreed  to  give  (him)  in  adoption.  At  the  time 
of  adoption,  my  father  and  mother  were  not  alive.  They 
were  dead  then.  Four  or  five  years  ago,  our  father  had  given 
consent  for  the  adoption.  I  do  not  know  who  wore  present 
when  the  consent  was  given.''  The  witness  does  not  say 
that  he  himself  was  present  when  the  consent  was  given,  or 
under  what  circumstances,  or  at  whoso  request,  it  was  given. 
It  is  difficult  to  understand  how  an  experienced  Judge  could 
have  been  satisfied  with  such  evidence  of  a  consent,  alleged 
to  have  been  given  four  or  five  years  previously  to  the  adop- 
tion. As  to  Exhibit  No.  31,  it  contains  no  legal  evidence 
whatever  of  the  consent  of  the  plaintiS's  father.    The  dope- 
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1873.       nent  SatixiAlikpp&  says :  "  The  adoption  took  place  in  A'pp&y& 


Bashria'fpa'  house.  Shivlingavd  having  gone  to  A'ppdya's  honse  asked 
BaslSoa'ppa'  ^™ — '  ^  ^^  ^y  your  father,  will  you  give  Shivlingdppi  or 
^'  ,  not/  A^ppdya  assented  to  this.  He  gave  the  boy  in  adoption* 
PA'  BiK  Shivlingavd  took  the  boy  in  adoption."  So  far  as  regards 
the  agreement  of  the  father  to  give  the  plaintiff  in  adoption, 
this  evidence  is  merely  double  hearsay,  and  we  are  astonished 
that  the  Judge  should  have  referred  to  it  as  admissible  at 
all  to  prove  the  consent  of  the  father.  However,  there  being 
some  evidence  in  Exhibit  No.  27,  we  unfortunately  are  bound 
to  regard  the  finding  that  the  father  of  the  plaintiS  did, 
at  some  time  before  his  death,  express  his  willingness  to 
give  the  plaintiff  in  adoption  as  conclusive  on  that  fiact.  But 
the  father  of  the  plaintiff  died  some  four  or  five  years  before 
the  adoption  is  said  to  have  taken  place,  and  the  evidence 
of  the  consent  (such  as  it  is),  though  it  may  amount  to 
evidence  of  an  assertion  by  BaUdppi  of  his  willingness  at  one 
time  that  the  plaintiff  should  be  adopted  as  son  to  Vyjdppi, 
does  not  amount  to  a  direct  authorisation  by  Balldppd  of  the 
giving  by  hiselder  son  A^ppi  of  the  plaintiff  in  adoption, 
nor  is  it  alleged  that  there  was  any  delegation  by  Batt&ppd  of 
that  office  or  duty  to  A^ppd,  and  there  is  not  any  evidence  as 
to  whether  or  not  Balldppd,  up  to  the  period  of  his  death, 
continued  willing  to  give  the  plaintiff  in  adoption  toVyji]^ 
or  his  widow. 

On  the  expiration  of  the  year,  for  which  Shivlingavi  had 
demised  the  house  to  6ashetidpp&,  and  subsequently  to  the 
alleged  adoption  of  the  plaintiff  by  her,  he  (the  plaintiff) 
brought  the  present  suit  to  recover  the  house  from  the  de- 
fendants, both  of  whom  denied  the  validity  of  the  adoption, 
and  consequently  that  the  plaintiff  had  any  title  to  sue* 
They  also  alleged  that  he  was  a  minor — an  all^^tion  nega- 
tived by  the  findings  of  both  of  the  Courts  below — and  tiiey 
put  forward  another  defence  which  was  unsuocessftil  in  those 
Courts,  and  into  which,  in  the  view  which  we  take  of  this 
case,  it  is  unnecessary  for  us  to  travel 
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Both  of  the  Courts  below  having  decreed  in  favour  of  the       1873. 


plaintiffs  claim  to  recover  the  house^  the  defendants  have  Basbria'fpa' 
appealed  to  this  Court.  Basl^oaW 

The  question  argued  before  this  Court  was  :  Whether  the  SmvLiiroA'Fb 
adoption  was  valid  ?  bZlIa^^a'. 

For  the  plaintiff  it  was  contended  : — laL  That  his  natural 
father  having,  five  years  before  the  alleged  gift,  expressed 
his  willingness  to  give,  the  gift  by  the  plaintiffs  brother 
was  valid.  2ndly,  That  the  plaintiff,  being  an  adult  at  the 
time  of  the  adoption,  and  there  not  being  any  evidence  that 
he  objected  to  the  gift  of  him  by  his  brother,  the  plaintiff 
must  be  regarded  as  having  given  himself  in  adoption,  and 
that  the  Hindu  law  recognises  such  a  gift. 

No  instance  has  been  mentioned  to  us,  in  which,  in  this 
Presidency,  the  Sadr  Adalut,  or  the  Supreme  or  High 
Court,  has  recognised  as  valid  an  adoption,  coming  under 
either  of  those  heads. 

For  the  present,  passing  over  the  case  of  a  gift  in  adoption 
by  the  adoptee  himself,  we  should  observe  that  the  books 
of  authority  do  not  show  that  any  one  can  give  a  person  in 
adoption  except  his  father  or  mother,  or  both  conjointly. 
Manu  says :  *'  He  is  called  a  son  given,  whom  his  father  or 
mother  affectionately  gives  as  a  son,  being  alike  (by  class)  J^aIJ/^--^ 
and  in  a  time  of  distress ;  confirming  the  gift  with  water^' : 
Chap.  IX.,  pL  168.    The  author  of  the  Mit&kshar^  Ch.  i.,  Sec.  ^- 

XI.,  pi.  9,  says : — "  He  who  is  given  by  his  mother  with  her 
husband's  consent,  while  her  husband  is  absent  or  after  her 
husband's  decease,  or  who  is  given  by  his  father,  or  by 
both,  being  of  the  same  class  with  the  person  to  whom  he  is 
given,  becomes  his  given  son  (dattaka).  So  Manu  declares'' 
—and  then  the  author  proceeds  to  quote  the  text  already 
cited  from  Manu.  B&lambhatta,  commenting  on  that  pas- 
sage fix)m  the  Mit&kshar&,  adds  that  the  mother  may  give 
in  adoption  when  the  father,  though  present,  is  incapable,  or 
without  his  assent  if  he  be  dead,  but  does  not  mention  any 
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1873.       person  other  than  the  father  or  mother  as  capable  of  giving. 


/ 


Bashetia'fpa  Pardgara^  styled  by  Colebrooke  in  his  preface  to  Jagannatha's 
BAiiL^A'FPA  I^68t  p.  xvu.  as  "  the  highest  authority  for  the  fourth  age/' 

^-     ,    describes  the  dattaka  (or  son  ffiven)  thus  :  "  He  whom  his 
Shivunoa'p-  . 

pa'  bin      father  or  mother  gives,  that  boy  becomes  an  adopted  son/' 

Paragara  Smriti  iv.  24.     Nilakantha  in  the  Vyavdhara  Ma- 

•  '^//  ^/^/^vi^V^- y°^^^  (Chap.  IV.,  Sec.   v.,  pL  1),  after  reciting  the  already 

quoted  text  of  Mann,  continues  thus :  ^'According  to  Madana: 
'the  disjunctive  'or'  means,  that  if  the  mother  be  not  present, 
the  &ther  alone  may  give  him  away ;  and  if  the  father  be 
dead,  the  mother  the  same :  but  if  both  be  alive,  then  even 
both.'  From  his  using  the  word  in  distress,  (it  seems  that)  if 
not  in  distress,  he  must  not  be  given."  The  text  of  Mann  is 
echoed  by  Nanda  Pandita  in  the  Dattaka  Mimdnsd,  Sec.  1, 
pi.  7,  and  referred  to  and  argued  upon  in  Sec.  iv.  pi.  11  to 
pi.  21.  In  pi.  13  ho  says  :  "  The  husband,  singly  even  and 
independent  of  his  wife,  is  competent  to  give  a  son."  In 
those  passages,  or  in  Sec.  v.,  pi.  13  and  14  and  31,  of  the 
same  author  or  elsewhere  in  his  work,  we  do  not  find  any 
giver  in  adoption  contemplated  except  the  father  or  mother 
or  both.  Nor  in  the  Dattaka  Chandrika,  which  is  of  high 
authority  in  the  Southern  part  of  this  Presidency,  does  De- 
vanda  Bhatta,  when  treating  of  giving  in  adoption  (Sec.  I, 
pi.  29  to  32),  suggest  that  any  one  except  the  parents  or 
one  of  them  can  give  in  adoption. 

Thus  we  perceive  that  these  authors  (and  Sir  T.  Strange, 
1  H.  L.,  p.  81,  concurs  with  them)  provide  for  the  case  of 
the  death  or  absence  of  the  father  alone,  or  for  a  gift  by  him 
altogether  independently  of  his  wife,  (and  therefore  whether 
she  be  dead  or  absent,)  but  make  no  provision  for  a  gift  in 
adoption  after  the  deaths  of  both  the  husband  and  the  wife, 
and  are  altogether  silent  as  to  the  possibility  of  a  delegation 
of  the  power  of  gift  of  them  or  of  either  of  them  to  any  other 
person,  kinsman  or  stranger. 

In   Veerapei-maU  Pillay   v.   Narrain  PiUay  {a)  Sir  T 

(a)  1  Madras  Notes  of  Ca.  91,  127  et  seq. 
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Strange^  as  Recorder  of  Madras^  upheld  an  adoption,  where        1S73. 


the  adoptee,  his  natural  father  being  dead,  was  given  in  Bashetia'ppa' 
adoption  by  an  elder  brother,  who  signed  the  deed  of  adop-  basu^qa'?va' 

tion,  which  was  made  in  the  name  of  the  family.     The  natu-  ^' 

.  "^  Shivlinoap- 

ral  mother  was  living  at  the  time  of  the  adoption,  but  did      pa'  bin 

not  attend  at  the  ceremony.  Under  those  circumstances,  Sir 
T.  Strange  considered  himself  bound  to  presume  the  consent 
of  the  mother.  The  reason,  which  he  quotes  from  the  opinion 
of  the  Sh^tris  of  Poena  (6)  that  ^^  the  elder  brother  is  the 
father  revived,*'  is  not  satisfactory,  and  has  not  been  sup- 
ported by  any  text  of  Hindu  law  to  the  effect  that  the  elder 
son  is  so  far  a  representative  of  his  father  as  to  be  permitted 
to  give  a  younger  brother  in  adoption.  And  there  has  not 
been  any  text  of  Hindu  law  cited,  nor  have  we  been  able  to 
find  any,  which  supports  the  argument  that  the  father  or 
mother  may  authorize  any  other  person  to  give  their  son  in 
adoption  in  the  lifetime  of  both  or  of  either  of  them.  Still 
less  is  there  any  authority  in  Hindu  law  for  saying  that 
they  or  either  of  them  may  authorize  a  third  person  to  do  so 
after  they  are  dead.  Sir  F.  Macnaghten,  in  his  Considera- 
tions on  Hindu  law  (c),  vigorously  combated  the  ruling  of 
Sir  T.  Strange  in  the  case  just  mentioned.  That  case  was 
decided  in  1801  upon  "comparatively  imperfect  materials,"  as 
Sir  T.  Strange  himself  candidly  admits  in  his  subsequently 
composed  and  justly  celebrated  treatise  on  Hindu  law  (vide 
Vol.  1,  p.  102,  Ed.  of  1830) ; ,  and  the  ruling,  above  men- 
tioned as  made  by  him,  is  inconsistent  with  subsequent 
cases,  ex.  gr.,  Moothoosawmy  Naidoo  v.  Lutchmydavmnmah 
mentioned  by  Mr.  Norton  in  his  leading  cases  on  Hindu 
law,  Part  1,  p.  66,  Mvssumut  Tara  Munee  Dihia  v.  Dev  Nar~ 
ayun  Rax  (cf),  SiihbdluvamTndl  V.  Ammdkutti  Amrndl  (e), 
txnd  Balvantrdv  v.  Baydbdi  (/). 

.    (6)*  Ibid.  131, 132.        (r)  p.  210. 

(rf)  3  S.  D.  A,  Rep.  387,  and  See  1  Ibid  1G9  ;  and  1  \V.  Macnagliten 

H.  L.  66. 

(e)  2  Mad.  H.  C.  Rep.  129.       (f)  6  Bom.  II.  C.  Rep.  0.  C.  J.  83. 
35  H  c 
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1873.  We  have  come  to  the  conclusion  that  the  Hindu  law,  as 

Baahetia'ppa'  current  in  this  Presidency,  does  not  permit  a  man  after  the 

Baslin'^a'ppa'  decease  of  his  father  and  mother,  either  with  or  without  the 

V-  authority  of  both  or  of  either  of  them,  to  give  his  brother  in 

pV  bin      adoption.     Accordingly  the  first  branch  of  the  argument  for 

the  plaintiff  fails. 

Were  it  competent  (which  it  is  not)  for  us  to  sanction  a 
giving  in  adoption  by  a  brother,  although  such  a  gift  is 
wholly  unrecognized  by  the  works  on  Hindu  law  of  highest 
authority  in  this  Presidency,  wo  think  it  would  be  far  from 
desirable  to  extend  the  law  of  adoption  in  that  direction. 
Such  an  extension  would  leave  it  in  the  power  of  an  elder 
brother  to  thin  the  ranks  of  his  fellow  parceners  by  bestowing 
his  younger  brethren  in  adoption  in  a  manner  highly  detri- 
mental to  the  interests  of  the  latter. 

As  to  the  second  branch  of  the  argument  for  the  plaintiff, 
the  first  remark  to  be  made  is  that  there  is  no  direct  evi- 
dence to  the  effect  that  he  did  give  himself  in  adoption  to 
Shivlingava.  Vijnyaneshvara,  at  Ch.  1,  Sec.  xi,  pi.  18  of  the 
Mitakshara,  describes  the  self-given  son  thus  :  "Tho  son 
self-given  is  one,  who  being  bereft  of  father  and  mother,  or 
abandoned  by  them,  presents  himself  saying  '  let  me  become 
thy  son  '' — and  Mr.  Colebrooke,  in  his  note  upon  that  text 
cites  this  text  from  Apararka : — "  He  who,  unsolicited,  gives 
himself  saying  '  let  me  become  thy  son/  is  called  a  son  self- 
given  (svayandatta),^*  and  this  further  text  from  Manu  : 
"  He  who  has  lost  his  parents,  or  been  abandoned  by  them 
without  cause,  and  offers  himself  to  a  man  as  his  son,  is 
called  a  son  self -given  "  (g).  There  is  no  fevidence  that  the 
plaintiff  was  unsolicited  by  Sivlingavi,  or  that  he  offered 
himself  to  her  or  said  to  her  "  let  mo  become  thy  son.'' 
The  evidence  is  in  fact  of  a  different  complexion.  Assuming, 
however,  that  a  strict  conformity  with  these  details  was  not 
necessary,  and  that  the  plaintiff,  being  an  adult  at  the  time 

(jff)  Manu,  Ch.  IX.,  pi.  178. 
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of  the  adoption,  must,  in  the  absence  of  any  evidence  that  he        1873. 
objected  to  the  gift  of  himself  by  his  brother,  be  regarded  as  Bashktia'ppa' 
havings  in  effect,  given  himself    in  adoption  to  Shivlingavi  Basli^-ga'ppa' 

we  proceed  to  consider  whether  at  the  present  time  such  a   „      ^• 

.  .       ,         .  Shivlinga'- 

gift  in  adoption  is  valid.  ppa'  bin 

BALLA'PPii'. 

The  twelve  kinds  of  sons,  enumerated  by  Manu  (h)  and  in 
the  Mitakshari  (i),  were  formerly  capable  of  succession  for 
the  double  purpose  of  obsequies  and  of  inheritance  (j). 
Among  these  the  first  is  the  issue  male  of  the  body  ^^^.«  V-' 
lawfully  begotten,  the  seventh  is  the  son  given  (dattaka),  the 
eighth  is  the  son  bought  (krita),  the  ninth  is  the  son  made 
(kritrima),  and  the  tcntli  is  the  son  self-given.  It  is  unne- 
cessary here  to  specify  the  others  (i-). 

Nilakantha,  after  enumerating  the  twelve  sons  (Q,  describ- 
ing the  first,  the  legitimate  son  (aurasa),  procreated  on  the 
lawful  wedded  wife,  as  the  principal  (ni),  and  the  others  as 
secondary,  and  after  referring  specially  to  some  of  the  latter, 
says  (>i)  :  "  Here  we  must  mark,  that  with  the  exception  of 
the  given  son,  [all  the  other  ten]  secondary  sons  are  sot 
aside  in  the  Kali  or  present  age,  for  we  read,  in  the  prohibi- 
tions of  it :  *  the  acceptance  likewise  of  affiliations,  other  than 
those  of  a  legitimate  and  adopted  son/  '^ 

The  same  doctrine  is  laid  down  in  the  general  note  to  the 
tmnslation  of  Manu,  pp.  428  to  431,  and  especially  pi.  8  and 
9  in  the  last  mentioned  page,  where  the  passage  from  the 
Aditya  Puriina,  to  which  we  shall  presently  again  refer,  is 
thus  rendered  :  "  8.  The  filiation  of  any  but  a  son  legally 
begotten  or  given  in  adoption  by  his  parents  ;  the  desertion 

{h)  Ch.  IX.,  pi.  158,  et  seq. 
(%)  Ch.  I,  Sec.  XL,  pi.  1  et  seq. 
(j)  Mitak :  Ch.  I,  Sec.  xi.,  pi.  31,  33  ;  Ch.  II.  Sec.  i„  pi.  1. 
(i)  Vide  Dattaka  Mlmansa,  Sec.  1,  pi.  33,  et  seq  ;  and  2  Stra.  H.  L. 

194  et  seq. 
(I)  Vyavahira  Mayukha,  Ch.  IV.,  Sec.  iv.,  pi.  41. 

(wi)  Ibid  pi.  42. 
(n)  Ibid  pi.  46.  As  to  the  son  given,  see  2  Stra.  H.  L.  213,  Ed.  of  1830. 
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1873.        of  a  lawful  wife  for  any  offence  less  than  actual  adultery. 
Bashetia'i'^a'  9.     These  parts  of  aruyient  law  were  abrogated  by  wise  legis- 
^'\'ppa'  Ifl-^rs,  ^3  *^®  cases  arose  at  the  beginning  of  the   Kali  ago 
V.  with  an  intent  of  securing  mankind  from  eril/'     And  in 

p^BiN  Jaganathas  Digest,  Vol.  III.,  Bk.  V,  Sec,  8,  pi.  ccLxxx. 
Balla'ppa'  ^q  again  find  the  same  text  thus :  "  Aditya  Purana,  The 
filiation  of  any  but  a  son  legally  begotten,  or  given  in  adop- 
tion hy  his  parents,  is  a  part  of  ancient  law  abrogated  in  the 
Kali  age.''  And  see  to  the  like  effect  Ibid  Sec.  15,  pi.  ccc. 
Vol.  3,  p.  288,  and  Steele,  1st  Ed :  pp  49, 183. 

And  Nanda   Pandita,  after  quoting  as  follows  from  Vri- 

• 

haapati  :  "  Sons  of  many  descriptions  who  were  made  by 
ancient  saints  cannot  now  be  adopted  by  men :  by  reason  of 
their  deficiency  of  power,  &c.,''  continues  thus  (pj  :  ^'  On 
account  of  this  text  of  Vrihaspati,  and  because  in  this  passage 
'  There  is  no  adoption,  as  sons,  of  those  other  than  the  son 
given  and  the  legitimate  son.*  Other  sons  are  forbidden  by 
Caunaka;  in  the  Kali  or  present  age,  amongst  the  sons 
however  (who  have  been  mentioned)  the  son  given  and  the 
legitimate  son  only  are  admitted.^^  65.  '*  The  term  '  given' 
is  inclusive  also  of  the  son  made  (Kritrima)  on  accoimt  of  a 
text  of  ParSgai*a,  on  the  occasion  of  treating  on  the  law  of  the 
Kali  age,  which  expresses,  '  the  son  of  the  body^  (Aurasa), 
the  son  of  the  wife,  also,  the  son  given,  the  son  made  Ac.  '^ 
66.  '*  Nor  is  it  to  be  argued  from  this  that,  in  the  Kah  age, 
there  may  be  the  son  of  the  wife  (technically  so  called) :  for, 
such  is  forbidden,  by  the  mere  prohibition  against  the 
appointment  in  that  age  [of  a  wife  to  raise  issue  to  her 
husband  by  another]  .'*  67.  "  Should  it  be  contended  that 
then  an  option  would  proceed  from  the  wife's  son  being 
ordained  :  and  forbidden  (by  different  authorities)  :  it  is 
wrong :  for  many  objections  would  be  the  consequence."  68. 
''  Again  if  it  be  asked,  in  what  light  then  the  mention  of  the 
son  of  the  wife  in  this  passage  (must  be  regarded)  ?  Wo 
reply,  as  an  epithet  of  Aurasa  (the  son  of  the  body).     Ac- 

(p)  Dattaka  Mimiinsa,  Sec.  I,  pL  64. 
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cordingly  Mann  says :    '  Him  whom  a  man  has  begotten  on       1873. 


his  own  wedded  wife,  let  him  know  to  be  the  first  in  rank,  Bashktia'ppa' 


BIN 


as  the  son  of  his  body  (Anrasa)/''  Baslinoa'ppa' 

Devanda  Bhatta,  after  referring  to  the  principal  and  SmvLiNoA'p- 
secondary  sons,  the  latter  of  whom  he  describes  as  substi-  bIuj?kpa' 
tutes,  says  (q)  :  "  Of  these  however,  in  the  present  age,  all 
are  not  recognized.  For  a  text  recites ; — '  sons  of  many  des- 
criptions who  were  made  by  ancient  saints  cannot  now  be 
adopted  by  men, — by  reason  of  their  deficiency  of  power' ; 
and  against  those  other  than  the  son  given,  being  substi- 
tutes, there  is  a  prohibition  in  a  passage  of  law  wherein  after 
having  been  premised, — 'the  adoption,  as  sons  of  those 
other  than  the  legitimate  son  and  son  given,*  it  is  subjoined 
— '  These  rules  sages  pronounce  to  be  avoided  in  the  Kali 
age.'  "  The  first  text  there  quoted  by  Devanda  Bhatta  is 
that  of  Vrihtispati  already  mentioned  as  cited  by  Nanda  Pan- 
dita.  The  second  text  (^passage  of  law,')  relied  on  by  Devan- 
da Bhatta,  and  apparently  also  by  Nanda  Pandita,  is  attri- 
buted to  the  Aditya  Purina,  and  Mr.  Sutherland  says  is,  in  its 
complete  state,  thus :  ^^  The  adoption,  as  sons  of  those  other 
than  the  legitimate  son,  and  son  given ;  the  procreation  of 
issue  by  a  brother-in-law ;  the  assuming  the  state  of  an 
anchoret ;  these  rules  sages  pronounce  to  be  avoided  in  the 
Kali  age."  Devanda  Bhatta,  in  his  other  work,  the  Smriti 
Chandrika  (Chap,  x.,  pi.  5  to  pi.  12,  Kristnaswamy  Iyer's 
translation,  pp.  142, 144)  speaks  to  the  same  effect  as  in  the 
Dattaka  Chandrikd.  In  the  Dharmasindhu  (pp  122,  123^ 
first  half,  third  division)  it  is  said  :  '*  In  the  Kali  age,  the 
son  lawfully  begotten  and  the  son  given  are  the  two  sons 
known.  The  other  ten  kinds  of  sons,  the  bought  and  the  rest, 
are  to  be  avoided  in  the  Kali  age.  In  the  Kaustubha,  how- 
ever, it  is  said:  a  third  also,  the  self  given  (son)  is  permitted, 
and  only  nine  are  prohibited  in  the  Kali  age."  In  the  Nir- 
nayasindhu  (pp.  62,  63,  first  half,  third  division)  it  is,  inter 
alia,  stated  that :  ''  Recognition,  as  sons,  of  others  than  those 

given  or  lawfully  begotten  (is  forbidden) .'' 

{q)  Dattaka  Chaiidrika  Sec.  1,  pi.  9. 
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1873.  Mr.  Sutherland,  at  the  commencement  of  his  Synopsis^ 


Ba^hetia'ppa'  observes :  "  It  should  be  premised,  that  in  the  present  age, 

Baslinoa'ppa'  a'^ongst  the  various  subsidiary  sons  recognized  in  codes  of 

^-     ,     law,  accordin£^  to  the  authority  of  writers,  confirmed  by 

pa'  bin      practice,  only  those  technically  denominated  the  son  given 

(Dattaka  or  Dattrima)   and  son  made   are  capable  of  being 

affiliated.     The   author  of  the  Dattaka   Chandrika  indeed 

admits  the  son  given  alone. — In  effect  however,  without  any 

great  latitude,  a  son  self-given,  and  a  son  rejected,  might 

perliajps  bo  included  under  tho  general  denomination  of  the 

^  son  made,^  tho  Kritrima  or  Krita   putra   (vulgarly   callod 

'  Karta'  puter )  :  and  it  should  not  be  omitted  that  in  treatises 

of  law,  the  term  Dattaka  or  son  given  is  sometimes  used  to 

denote  an  adopted  son  generally." 

This  conjecture  of  Mr.  Sutherland  has  not  been  adopted, 
so  far  as  we  can  discover,  by  the  Sadr  Adalut,  Supreme 
or  High  Court  in  this  Presidency.  For  this  there  seems  to 
be  good  reason.  The  author  of  the  Vyavahara  Mayukha 
clearly  excludes  from  adoption  in  the  present  age  all  of  tho 
secondary  sons  except  the  son  given,  i.e.,  the  seventh  of  the 
twelve  sons  whom  he  enumerates.  lie  distinguishes  him  in 
the  plainest  way  from  the  eighth  (the  son  bought),  the  ninth 
(the  son  made),  and  the  tenth  (the  son  self -given),  and  the 
other  secondary  or  subsidiary  sons  (?'),  and  it  would  seem  to 
be  a  direct  contravention  of  his  doctrine  and  of  his  gram- 
mar to  maintain  that  he,  whose  authority  is  so  great  in  this 
Presidency,  sanctions  the  adoption  either  of  the  son  bought, 
the  son  made,  or  the  son  self-given.  He  has  evidently,  in 
making  *'  the  exception  of  the  given  son,^'  used  the  term 
given  son  (dattaka  or  dattrima)  in  its  most  strict  technical 
signification  («). 

Nanda  Pandita  also,  as  we  have  seen,  excepts  the  son 
given,  but  he  goes  beyond  Nilakantha  in  including  within 
that  term  the  son  made  (Kritrima).     By  expressly  so  includ- 

(r)  Vyav.  Mayukha,  Ch.  IV.,  S.  IV.,  pL  41,  46. 

(«)  Ibid,  pi.  4(j. 
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ing  the  son  made,   he  must  be  regarded  as  excluding  tlie        ^873. 


son  bought  and  the  son  self -given,  for  Cd-pressuin  facit  cessarc  bashetia'ppa' 
idcitum,  or  expressio  unius,  &c.     It  is  unnecessary  for  us  ^    uJoi^'ppA' 

now  to  say  whether  we  should  be  disposed  to  follow  Nanda  v. 

i^TP  -i-i-i-i  T     Shivlikga'p- 

randita  so  far  as  to  recognize  the  adoption  or  the  son  made,      pa'  bin 

notwithstanding  the  opposite  doctrine  of  Nilakantha.     It  is   ^^^^  ^"^^ ' 

enough  to  say  that  we  do  not  know  of  any  instance  in  this 

Presidency,  in  which  an  adoption  of  the  son  made  (Kritrima) 

has  been  declared  by  the  Courts  to  be  valid.     In  some  other 

parts  of  India,  such  an  adoption  has,  even  in  this  age,  been 

sanctioned  (Vide  2  Stra.  H.  L.  203,  204,  208, 209  ;  Mussamut 

Shibo  Koeree  v.  Joogun  Sing  (tj  ;  The  Collector  of  Tirhoot 

V.  HuropersJiad  (u)  ;  and  Liichmun  Lall  v.  Mohun  Lull  (c). 

We  regard  Devanda  Bhatta  as  holding  the  same  views  as 
those  of  Nilakantha,  who  excludes  all  of  the  secondary  sons 
except  the  son  given,  in  the  strict  technical  meaning  of  that 
phrase,  viz  .,  the  son  whom  his  father  or  mother  gives,  or 
both  of  them  give  in  adoption,  and  not  implying  the  inclu- 
sion of  the  son  bought,  the  son  made  or  the  son  self -given — 
all  of  whom  Devanda  Bhatta,  as  well  as  Nilakantha,  has 
specified  amongst  the  secondary  sons,  and  distinguished 
from  the  son  given. 

Sir  Thomas  Strange  (1  H.  L.  75),  having  mentioned  the 
twelve  sorts  of  sons,  proceeds  thus :  "  And  now  these  two, 
the  son  by  birth,  emphatically  so  called  (Aurasa),  and 
(Dattaka)  the  son  by  adoption,  meaning  always  the  son 
given  J  are,  generally  speaking,  the  only  subsisting  ones, 
allowed  to  be  capable  of  answering  the  purpose  of  sons ;  the 
rest,  and  all  concerning  them,  being  parts  of  ancient  law, 
understood  to  have  been  abrogated,  as  the  cases  arose  at 
the  beginning  of  the  present,  the  Kali  age.  It  is  so  stated 
in  the  '  General  Note'  at  the  end  of  the  translation  of  Manu, 
and  elsewhere  repeated  ;  though  it  has  been  disputed ;  and 
it  is  true  that,  in  some  of  the  Northern   provinces,  forms  of 

it)  8  Calc.  W.  Rep.  Civ.  Rul.  155- 
(ii)  7  Ibid.  500.  (V)  16  Ibid.  179. 
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1873.        adoption,  other  than  that  of  the  Dattaka,  at  this  day  prevail/' 


Bashetia'ppa'  And  Sir  T.  Strange,  in  his  2nd  Vol.  p  188,  gives  the  opinion 

Ba8lm?oa'fpa'  ^^  *^®  thirteen  Pandits  at  the  Court  of  the  Rajah  of  Tanjor© 

v«     ^    that  the  prohibition  in  the  Kali  Yuga  of  any  sonS/ except 

pa'  biw      the  son  of  the  body  and  the  given  son,  is  not  limited  to  the 

Ballappa.   ^^^g  ^jQpjj  classes,  but  is  also  applicable  to  Sudras. 

Messrs.  West  and  Biihler  {w)  remark  ''that,  with  the  ex- 
ception of  the  son  given,  (all  other)  secondary  sons  arc  set 
aside  in  the  Kali  (or  present  age)/' 

It  has,  moreover,  been  held  in  this  Court  that  an  orphan 
cannot  be  adopted  according  to  the  Hindu  Law  administered 
in  this  Presidency :  BaZvantrdv  Bhdskar  v.  Baydbdi  (xj. 
There  has  been  a  similar  decision  in  Madras  :  SuhbdlvamToil 
V.  Ammahitti  Arn/mdl  (y).  Both  of  these  cases  have  already 
been  mentioned  with  reference  to  the  first  branch  of  the  argu- 
ment on  behalf  of  the  plaintiflt. 

For  these  reasons,  we  think  that  the  plaintiff  has  failed 
in  the  second  branch  of  the  argument  on  his  behalf,  and  that, 
even  though  he  be  regarded  as  a  son  self -given,  his  adoption 
by  ShivlingavA  cannot  be  sustained. 

The  plaintifE  not  having  succeeded  on  either  branch  of 
the  argument,  we  must  declare  the  alleged  adoption  of  him 
by  Shivlingavd  as  son  to  her  deceased  husband,  Vyjapa 
Ganger,  to  have  been  invalid,  and  unwarranted  by  Hindu 
Ls^w. 

We,  accordingly,  reverse  the  decrees  of  the  Subordinate 
Judge  and  of  the  District  Judge  respectively,  and  we  dismiss 
the  plaintifE's  suit,  but,  under  the  circumstances  of  the  case, 
without  costs. 

Decree  reversed  and  suit  dismissed, 
(w)  Vol.  1,  p.  45.  (x)  6  Bom.  H.  C.  Rep.  83.  O.  C.  J. 

(y)  2  Mad.  H,  C.  Rep,  129. 

Note  :— This  judgment  was  perused  and,  concurred  in  by  Mr.  Justice 
Nanabhai  Haridas  before  he  left  the  Bencb,  but  it  was  not  delivered 
until  afterwards,  the  pleaders  on  both  sides  agreeing  to  accept  it  as 
the  judgment  of  the  Court,  —Ed, 


r 
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"''^       ^"'  ''^*V  flN  THK  Pkivy  Council.]  r^^l^*  ^ 

..A.^c  "  <<:^-,,, , /yi  4    -  -*  December  4. 

Maha'ba'na'  Fatesang ji  <^^  /;<S-^-  v^  ->/;-'- , 


'ma'   17* a »t»x;«c  a xrn  tt 

Jai^i/^ants AKG JI Plahitiff  and  Ap^layi.    ^ . 

Desa'i  Kallia'nra'yaji  J Zy  j.  . 

Hukamatea'iji  .Defendant  and  Respondent. 

7  odd  Oirds — LitnitcUion — *'  Interest  in  Immoveable  Property  " — Act 
XIV.  d/1859,  &c,  1,  d,  12  and  16.  1         ' 

In  a  suit  brought  by  the  plaintiff  to  establish  his  right  to  a  Tod&  ^, 
QirdJi  hak,  and  for  arrears  of  it,  U  toas  held,  (reversing  the  decision  of  thtf  ' 
High  Court,}  that  Todd  Qirds  is  an  interest  in  immoveable  property, 
and,  as  such,  falls  within  clause  12,  and  not  within  clause  16,  of  the  iirst 
section  of  Act  XIV.  of  1859, 


The  term  ''  immoveable  property,*'  as  used  in  that  Ac(,  is  not  limited' 
to  lands  and  houses  only.  It  comprehends  certainly  all  that  would  be 
real  property  according  to  English  law,  and  possibly  more. 

The  principle,  which  prevailed  in  Krishnabhat  v,  KapdJbhat  (6  Bom. 
H.  C.  Rep-,  137  A.  C.  J.),  and  in  Balvantrdv  v.  Pwrshotam  Sidheshvar 
(9  Bom.  H»  C.  Rep.  99.)  viz.  : —  '  that  as  the  term  "  immoveable  proper- 
ty "  is  not  defined  in  the  Acty*it  must,  when  the  question  concerns  the 
rights  of  Hindus,  be  taken  to  include  whatever  the  Hindu  law  classes 
as  **  immoveable,**  although  not  so  in  the  ordinary  acceptation  of  that 
word/ — approved. 

THE  facta  of  this  case  will  be  found  in  Vol.  IV.,  Bom,  H. 
C.  Eep.  189,  A.  C.  J.  Against  the  decision  in  Special  Ap- 
peal of  Warden  and  Gibbs,  JJ.,  there  reported,  the  plaintiff 
appealed  to  Her  Majesty  in  Council.  The  appeal  was  argued, 
in  November  1673,  by  Mr.  Forsyth,  Q.C.,  and  Mr.  J.  S.  White 
for  the  appellant,  and  by  Mr.  Doyne  for  the  respondent, 
before  the  Judicial  Committee,  the  following  members  being 
present  : — Sib  Jamks  W.  Colvile,  Sir  Barnes  Peacock,  Sir 
MoNTAGiTB  Smith,  Sir  Robert  P.  Collier,  and  Sir  Lawrence 
Peel  (Assessor). 

On    the  4th   December  1873  their  Lordships  gave  this 
judgment  :— 
36  H  c 


r 
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1873.  The  suit,  which  has  given  rise  to  this  appeal,  was  bronght 

Maha'ra'na'  by  the  appellant  in  January  1865,  against  the  respondent, 

Fatesangji   ^^  establish  the  right  of  the  former  to  a  Todd  Girds  hak 

DfsA'i  Kal-  upon  the  Indm  village  of  the  latter,  and  to  recover  the  arrears 

due  in  respect  of  that  ?iak,  for  the  seven  years  preceding  the 

commencement  of  the  suit.     The  annual  amount  alleged  to 

be  payable  by  the  respondent  to  the  appellant  is  Bs.  501  ; 

though  it  may  be  questionable  on  the  evidence  whether  this 

sum  is  the  gross  amount  of  the  hak^  or  the  net  balance  after 

deducting  certain  small  payments  and  allowances  to  other 

persons  which  are  entered  in  the  accounts. 

The  respondent  admitted,  as  his  father  in  other  proceed- 
ings had  admitted,  the  existence  of  the  hai,  and  that  it  had 
been  paid  by  the  indinddrs  of  the  village  up  to  the  Samvat 
year  1914  (corresponding  with  1857-58) ;  but  contended  that 
his  father  had  then  properly  exorcised  a  right  to  put  an  end 
to  it ;  and,  further,  that  the  present  suit  was  barred  by  the 
law  of  limitation. 

The  issues  settled  are  at  page  20  of  the  record  ;  but  the 
only  one  which  is  to  be  considered  on  this  appeal  is,  whether 
the  claim  is  within  the  appropriate  period  of  limitation  or  not. 
Of  the  remaining  issues,  one,  which  is  no  longer  treated 
as  material,  was  disposed  of  in  the  appellant's  favour,  and 
the  others  have  not  been  tried. 

The  substantial  question  considered  in  the  Court  below 
was,  whether  the  suit,  being  one  for  the  recovery  of  an 
'*  interest  in  immoveable  property"  fell  within  the  12th,  or. 
was  to  be  governed  by  the  16th,  clause  of  the  1st  section  of 
Act  XIV.  of  1859.  In  the  former  case,  the  period  of  limita- 
tion would  be  twelve  years,  and  the  suit  would  be  brought 
in  time  ;  in  the  latter  ciise,  the  period  of  limitation  would  be 
only  six  years,  and  the  suit  would  be  barred. 

The  determination  of  this  question  involves  the  considera- 
tion of  the  nature  of  a  Todd  Girds  hah  A  good  deal  of 
learning  on  this  subject  is  to  be  found  in  the  case  of  the 
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Collector  of  Sural  v.  Pestanjec  Rutonjee  (a)  and  in  the  case  _ 
of  SiimbkoolaU  Girdkiirlall  v.  the  Colledor  of  Snrat  (b),  to  Maha'ra'na' 
which  their  Lordships  have  been  referred.  They  do  not  think  ^ 
it  necessary  to  go  at  any  length  into  this-  It  is  sufficient  to  ^J^,^^^ 
state  that  these  annual  payments,  although  originally  exacted 
by  the  Qrasias  from  the  village  communities  in  certain  terri- 
tories in  the  west  of  India  by  violence  and  wrong,  and  in 
the  nature  of  blackmail,  had^  when  those  territories  fell  under 
British  rale,  acquired  by  long  usage  a  quasi-legal  character 
as  customary  annual  payments  ;  that  as  such  they  were  re- 
cognized by  the  British  Government,  which  took  upon  itself 
the  payment  of  such  of  them  as  were  jweviously  payable  by 
villages  paying  revenue^  and  left  the  liability  to  pay  such  of 
them  as  were  payable  by  Inatn  villages  to  fall  on  the  InaTa-- 
ddr.  And  since  the  decision  of  the  before-mentioned  case 
in  the  8th  vol.  of  Moore,  it  cannot  be  questioned  that  the 
Todd  Girds  kales  of  the  former  class  constitute  a  recognized 
species  of  property  capable  of  alienation  and  of  sciaure  and 
sale  under  an  execution.  How  far  that  decision  may  govern 
the  rights  of  an  Indmddr^  and  son^  of  the  questions  raised 
by  the  untried  issues  in  this  suit,  their  Lordships  abstain 
from  considering.  For  the  purpose  of  determining  the 
question  of  limitation,  it  must  be  assumed  that  the  claini 
of  the  appellant^  if  not  barred^  has  a  legal  foundation. 

The  question,  to  which  period  of  limitation  these  claims 
are  subject,  has  been  the  subject  of  several  decisions  in  the 
Bombay  Courts. 

The  earliest  of  these,  being  the  case  of  TJie  C'oTtecfor  of 
Surat  V.  Tejoobawa  Bhugvxtnsangji,  which  is  set  out  at  p.. 
67  of  the  record,  does  not  materially  affect  the  present 
question.  When  that  suit  was  commenced.  Act  XIV.  of  18o£> 
had  not  come  into  operation  ;  and  under  the  law  then  in  force 
(the  Bombay  Regulation  V.  of  1827)  the  claim  was  subject 
only  to  the  twelve  years'  rule  of  limitation,  whether  a  Todd 
Oirds  hak  was  in  the  nature  of  moveable,  or  of  immoveable 

(a)  2  Mor.  Ca.  S.  D.  A.  291.  (h)  8  Moo.  Ind.  App.  1. 
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1873.        property.     It  is  true  that  the  High  Courts  in  delivering  its 
Maha'ra'na  j'ldgment,  intimated  an  opinion  that^  whatever  mig^t  have 
Fatssanoji  been  the  original  nature  ol  that   Todd  Oirds  payment,  ita 
DesaVkal-  converskm   into  an  annual  payment  out  of  the  Government 
IJA5BATAJI.  Treasury,  not  secured  or  chargeable  on  any  particnlar  lands^ 
had  deprived  it  of  the  character  of  immoveable  property^  if  it 
ever  possessed  that  character.    But  it  is  obvious  that  t  his 
dictum  has  no  application  to  a  Todd  Oirds  luik  payable  by 
an  Indmddr,  in  respect  of  which  there  has  been  no  such  con- 
version.   The  case  of  P^nrtuhram  Nwrbhercmi  v.  Syud  Hoih' 
sein  which  is  set  out  at  pp.  69  and  72  of  the  record^  is, 
however,  in  point.     There  the  question  arose  between  the 
purchaser  of  the  Oraaia's  interest  in  a  Todd  Girds  Iwk  at  an 
execution  sale,  and  an  Indviddr  ;  and  the  law  of  limitation  to 
be  appliq^  was  Act  XIY.  of  1859.     The  Judge  of  Broach 
there  held  (and  his  decision  was  affirmed  on  appeal  by  the 
High  Court)  that  the  claim  was  clearly  for  a  money  payment, 
and  that  the  case  must  be  decided  by  the  16th  clause  of  the 
Ist  section  of  the  Statute* 

The  authority  of  this  last  case  has  been  recognized,  and  its 
ruling  adopted  by  each  of  the  three  judgments  now  under 
appeal. 

The  other  decisions  of  the  High  Court  of-  Bombay,  which 
have  been  citcd^  are  all  distinguishable  from  the  present* 

That  of  the  Collector  of  Sural  v.  the  Heiresses  of  Kuvarhdi 
(c)  seems  to  their  Lordships  to  have  no  bearing  upon  the 
question  before  them.  The  only  questions  raised  in  it  were 
whether  a  Todd  Girds  luik  was  alienable,  and  whether,  by 
reason  of  its  falling  within  the  definition  of  "  land  "  contain^ 
ed  in  a  particular  statute  (which  it  did  not),  the  Court  was 
deprived  of  jurisdiction.  In  the  case  of  Bhdratsangji  v» 
Navanidhardya(d),  as  in  that  set  forth  at  p.  67  of  the  record, 
the  law  of  limitation  to  be  applied  was  the  Bombay  Regula- 
tion V.  of  1827  ;   and  what  the  Court  actually  decided  was, 

2  Bom.  H.  C,  Rep.  239.        (d)  1  Bom.  U .  C.  Rop.  ISd, 
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that  the  right  to  the  deaaigiri  aUowance  claimed  would  be        1^73 


barred^  tmless  the  plaintiff  could  establish  the  receipt  of  a  maha'ra'na' 
payment  on  account  of  it  within  twelve  years.     The   Courts  Fatbsangji 
no  doubt,  described  the  allowance  claimed  as  *'  in  the  nature  Desa'i  Kal- 
of  one  charged  upon^  or  payable  out  of  land/'     Biit  whether 
it  were  so  or  not,  was  not  a  point  in  issue.     Again,  in  Rdiji 
Manor  v.  Desii  KaUidnrdi  (e)  the  Court,  in  ruling  that  the 
claim  was  barred  by  the  six  years'  limitation,  distinguished 
it  from  the  last-mentioned  case  on  the  gpround  that  it  was  a 
claim  for  a  pagdi  allowance,  which  was  a  mere  money  pay- 
ment out  of  a  desdigiri  allowance,  and  not  like  the  latter  in 
any  sense  an  interest  in  land.      The  same  distinction  may 
exist  between  a  pagcU  allowance  and  a  Todd  Oirds  haJc. 

The  case  of  Krishnabhat  v.  Kapdbhat  (f),  and  that  of  BaU 
vanirdv  v.  Purahoiam  Sidheshvar  (gr),both  relate  to  hereditary 
offices  and  not  to  haJcs,  and  cannot,  therefore,  be  regarded  as 
directly  in  point,  although  the  principles  which  they  lay  down 
for  the  construction  of  Act  XIV.  of  1859  are  important,  and 
will  have  to  be  considered  hereafter.  It  is,  however,  to  be 
remarked  that,  in  the  latter  case.  Chief  Justice  Westropp,  at 
the  close  of  his  able  and  elaborate  judgment,  expressed  a 
strong  doubt  of  the  soundness  of  the  decisions  which  had 
ruled  that  claims  for  Todd  Girds  haks  were  subject  to  the  six 
years'  rule  of  limitation.  This  beingthe  state  of  the  authori- 
ties at  Bombay,  their  Lordships  cannot  think  that  there  has 
been  that  long  and  consistent  course  of  decisions  which 
affords  grounds  for  treating  the  question  under  consideration 
as  concluded  by  authority,  even  in  the  Courts  of  India. 

It  has,  however,  been  strongly  urged  on  the  part  of  the 
respondent  that  this  appeal  is  to  be  determined  by  the 
authority  of  their  Lordships'  recent  decision  in  the  case  of 
The  Chvernment  of  Bombay  y.Deaai  KuHianraiHakoomutrai 
(the  present  respondent)  (h).  Their  Lordships  cannot  accede 
to  this  argument. 

(e)  6  Bom.  H.  C.  Rep.  A.  C.  J.  66. 
(/)  6  Bom.  11.  C.  Rep.  A.  C.  J.  137.       (jr)  9  Bom.  H.  C.  Bop.  99. 

(A)  14  Moo.  lud.  App.  551. 
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1873.  In  the  case  so  relied  upon  the  qaestion  of  limitation  did 


Maha'ra'na'  not  arise.     It  is,  however,  true  that,  in  deciding  it,  the  High 

ATESAHQji  Qq^pIj  Qf  Bombay  had  held  that  the  respondent  had  acquired 

Desa'i  Kal-  a  title,  by  positive  prescription,  to  the  hak  which  he  claimed 

LI  A  NRA  TAaJI* 

by  force  of  the  1st  section  of  the  Bombay  Regulation  V.  of 
1827  ;  and  that  their  Lordships,  though  they  upheld  the  de- 
cree in  favour  of  the  respondent  on  other  grounds,  intimat- 
ed that  they  were  not  satisfied  either  that  the  particular  hak 
could  properly  be  said  to  be  '*  immoveable  property  '*  within 
the  meaning  of  the  Begulation,  or  that  there  had  been  such 
an  enjoyment  of  it  for  thirty  years  without  interruption, 
as  would  bring  the  right,  if  in  the  nature  of  immoveable  pro- 
perty, within  the  operation  of  the  Regulation  This  was  the 
expression  of  a  doubt  rather  than  a  positive  decision.  More- 
over, the  hak  then  claimed  differed  widely  from  that  which 
is  the  subject  of  the  present  suit.  It  was  a  money  allowance 
for  the  sustentation  of  a  palanquin,  which  had  been  granted 
by  the  then  native  power  to  an  ancestor  of  the  respondent, 
not  as  a  necessary  incident  to  the  office  of  Desdiy  but  as  a 
reward  for  meritorious  service,  and  was  made  payable  by  the 
native  collector  out  of  the  general  revenues  of  the  pergunnah 
of  Broach  received  by  hinL  As  such  it  resembled  the  annuity 
granted  by  Eang  Charles  the  Second  out  of  the  Barbadoes 
duties,  which,  in  the  case  of  the  Earl  of  Stafford  v.  Bucldey 
(i).  Lord  Hardwicke  held  to  be  ''a  mere  personal  annuity, 
having  no  relation  to  lands  and  tenements,  or  partaking  of 
the  nature  of  a  rent  by  any  means.''  But,  however,  that  may 
be,  their  Lordships  cannot  treat  the  decision  in  the  pdlkhi 
case  as  an  authority  on  the  present  question,  which  they  will 
now  proceed  to  consider  upon  its  merits.  , 

The  learned  counsel  for  the  appellant  have  argued,  on 
the  authority  of  the  above-mentioned  cases  of  Krishnabhat 
V.  Kapdbhatj  and  Balvantrdv  v.  Purshotam  Sidheshvar, 
and  particularly  of  the  latter,  that  the  construction  of  the 
Statute  of  Limitation  must,  in  this  particular  case,  be  deter- 
mined by  the  light  of  the  Hindu  law. 

(0  2VeB.Senr.  170. 
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According  to  tie  report  of  the  latter  case  in  9  Bom.  H.        1873. 


C.  Rep.  99,  the  respondents  had  sned  to  recover  from  the  maha'ra'na' 
appellants  the  amount  of  fees  due  to  the  holder  of  the  here-  J^^tesangji 
ditary  office  of  village  Joshi  (or  astrologer)   for  five  years.  Dbsa'iKai.- 

rm  •  I'Tii*  ■  11  LIA  NRA  YAJI* 

This  statement  their  Lordships  conceive  must  be  taken  to 
import  that  the  right  to  hold  the  office  was  matter  of  con- 
test between  the  parties  ;  since  it  can  hardly  have  been  held 
that,  because  the  hereditary  office  was,  in  contemplation  of 
the  Hindu  law,  of  the  nature  of  immoveable  property,  fees 
recoverable  by  the  admitted  holder  of  the  office  from  persons 
whose  horoscope  he  might  have  cast,  fell  within  the  same  ca- 
tegory.* The  case  was  referred  to  a  Pull  Bench,  partly  in 
consequence  of  some  difference  of  opinion  between  the  two 
Judges  who  composed  the  Division  Bench,  and  partly  on  ac- 
count of  a  supposed  inconsistency  between  the  two  decisions 
already  cited  from  the  6th  Vol.  of  the  Bom.  H.  C,  Reports, 
which,   nevertheless,  seem  to   their   Lordships  capable  of 


*  An  examination  of  the  record  in  that  case  (Balvantrdv  v.  Fwrshotam 
Sidheshvar)  shows  that  the  title  to  the  office  was  in  contest  between  the 
parties.  The  plaintiffs,  claiming  as  mortgagees  of  an  eight-anna  share 
in  the  hereditary  office  of  village  Joshi  from  Hdmchandra  Krishna, 
sued  his  co-sharers  in  the  office  to  establish  the  plainti£f  s  right  as  such 
mortgagees  to  a  moiety  of  the  Joshi's  hoikSy  the  whole  of  which  they  al- 
leged the  defendants  to  have  received  for  some  years  previously  to  the 
suit.  The  defendants  denied  the  validity  of  the  alienation  (by  mort- 
gage) by  Rimchandra  to  the  plaintifis,  and  relied  on  Reg.  XYI.  of  1827 
Sec.  20  and  Act  XI.  of  1843,  Sec.  15,  as  showing  the  inalienability  of  the 
office,  which  point  the  Subordinate  and  Assistant  Judges  overruled, 
being  of  opinion  that  the  ofBce  of  village  Joshi  did  not  fall  within  these 
enactments.  The  defendants  also  {inler  aliii)  relied  on  the  Limitation 
Act  XIV.  of  1859.  This  defence  also  failed  in  both  Courts.  The^is- 
trict  Judge  held  that  as  Ramchandra  had  received  sums  on  account 
of  his  share  down  to  the  year  1860,  and  the  suit  was  instituted 
in  1869,  it  was  not  barred,  inasmuch  as  the  twelve  year  and  not  the  six 
year  limit  was  applicable  to  it.  The  defendants  specially  appealed  to 
the  High  Court,  The  special  appeal  was  argued  before  a  Division 
Court  consisting  of  West  and  Gibbs,  JJ.,  who  referred  the  question  of 
limitation  to  a  Full  Bench  as  reported  in  9  Bom.  H.  C.  R,  99,  and  on 
receiving  the  reply,  affirmed  the  decree  of  the  Subordinate  Judge. — Ed. 


/' 
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1873.       standing  together.     The  judgment  of  the  Full  Bench  was 


'  ly 


Maha'ra'na'.  giv-en  by  Chief  Justice  Westropp.  It  fully  upheld  the  de- 
Fatesangji  cision  in  Kriahnabhat  v.  Kapdbhatj  and  affirmed  the  correct- 
Dbsa'i  Ka'l-  ness  of  the  rule  there  laid  down  for  the  interpretation  of  Act 
XIV.  of  1859,  Sec.  1,  CI.  12.  The  rule  is  shortly  this,  viz., 
that  inasmuch  as  the  term  '^  immoveable  property ''  is  not 
defined  by  the  Act,  it  must,  when  the  question  concerns  the 
rights  of  Hindus,  be  taken  to  include  whatever  the  Hindu 
law  classes  as  immoveable,  although  not  such  in  the  ordinary 
acceptation  of  the  word.  To  the  application  of  this  rule 
within  proper  limits,  their  Lordships  see  no  objection.  The 
question  must,  in  every  case,  be  whether  the  subject  of  the  ^ 

suit  is  in  the  nature  of  immoveable  property,  or  of  an  interest 
in  immoveable  property ;  and  if  its  nature  and  quahty  can  be 
only  determined  by  Hindu  law  and  usage,  the  Hindu  law 
may  properly  be  invoked  for  that  purpose.  Thus,  in  the  two 
cases  on  which  the  appellant  relies,  Hindu  texts  were  legi- 
timately used  to  show  that,  in  the  contemplation  of  Hindu 
law,  hereditary  offices  in  a  Hindu  community,  incapable  of 
being  held  by  any  person  not  a  Hindu,  were  in  the  nature  of 
immoveables.  And  those  decisions  receive  additional  sup- 
port from  the  Ist  section  of  the  Bombay  Regulation  V.  of 
1827,  which  expressly  declares  hereditary  offices  to  be  im- 
moveables— an  enactment  which,  inasmuch  as  it  relates  only 
to  the  acquisition  of  a  title  by  positive  prescription,  seems 
to  be  unaffected  by  Act  XIY.  of  1859,  and  to  stand  unrepeal- 
ed in  the  Presidency  of  Bombay. 

The  learned  counsel  for  the  appellant  have,  however,  in- 
sisted on  the  authority  of  these  decisions  that  a  Todd  Girds 
hak  must  be  held  to  be  an  interest  in  immoveable  property, 
because,  according  to  Hindu  law,  it  would  be  "  NihaTidha.'* 
Their  Lordships,  in  dealing  with  this  argument,  prefer  to  use 
the  Sanscrit  word,  inasmuch  as  they  do  not  think  that ''  cor- 
rody  '^  is  a  very  happy  translation  of  it ;  "  corrody  '*  being  a 
word  of  medieval  origin,  properly  signifying  a  peculiar  right, 
viz.,  the  grant  by  the  royal  or  other  founder  of  an  abbey  of 
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c^ertain  allowances  out  of  the  revenues  of  the  abbey  in  favour       1873. 


of  a  dependant  or  servant.  (See  Ducange,  in  verbo*  :  Fitz-  Maha'ra'na* 
Herbert  "  De  naturd  Brevium,  ''  p.  229,  writ  "  de  corrodio  ^^'^^^^^^ 
habendo/')  I^^'i  ?al^ 

LIA  NRA  YAJIi 

Whether  a  Todd  Oirds  hak  be  "  Nibandha  *'  within  the 
strict  sense  of  that  term  is,  in  their  Lordships'  opinion,  a 
question  not  free  from  doubt.  The  original  text  of  Yajnya- 
walcya,  which  is  the  foundati  onof  all  the  other  authorities 
cited  by  Chief  Justice  Westropp,  implies  that  the  subject 
rendered  by  the  word  corrody  in  Colebrooke's  Digest,  Book 
II.,  Ch.  IV.,  Placitum  xxxiv.,  is  something  created  by  Boyal 
gfrant.  This,  too,  is  included  in  Professor  Wilson's  defin- 
ition of  "  Nihandha'^  That  the  word  in  the  subsequent 
glosses  on  Yajnyawalcya's  text  is  used  in  a  wid^r  sense> 
may  be  due  to  the  want  of  precision  for  which  Hindu 
Commentator's  ar6  remarkable.  It  is,  however,  unnecessary 
to  consider  this  point,  because  their  Lordships  are  of  opin- 
ion that  the  question,  whether  a  Todd  Girds  hak  is  an  in- 
terest in  immoveable  property  within  the  meaning  of  Act 
XIV.  of  1859>  is  one  which  ought  not  to  be  determined 
by  Hindu  law.  It  appears  from  the  authorities  cited  in  the 
case  (reported  in  the  second  vol.  of  Morris's  Reports),  that 
the  Ordsias  were  sometimes  Muhammadans,  and>  therefore> 
that  the  hak  may>  in  its  inception,  have  been  held  by  a 
Muhamadan;  It  is  Certain  that,  as  these  haka  now  exist, 
they  may  pass  to>  and  be  held  and  enjoyed  by,  Muhammad- 
ana,  Parsis,  or  Christians ;  and  their  Lordships  think  that 
tiie  applicability  of  particular  sections  of  this  general  Statute 
of  Limitation  must  be  determined  by  the  nature  of  the  thing 
sued  tor,  and  not  by  the  status,  race,  character,  or  religion  of 
tte  parties  to  the  suit.  The  period  of  limitation,  within 
which  the  claim  is  barred,  must  be  fixed  and  uniform  by 
Whomsoever  that  claini  is  preferred  or  resisted. 

*  Codredium  alias  corrodium  (Uicu  correda.    See  also  Wharton's  Law 
Lexicon. — Ed. 

37  HC 
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1873.  The  determination,  therefore,  of  the  present  question   de- 


Maha'ea'na'  pends,  in  their  Lordship's  opinion,  upon  the  general  construe- 
FATsaAKOJi  ^j^^  ^  ^  given  to  the  term  "  immoveable  property''  and  "in- 
Dksa'i  Kal-  terest  in  immoveable  property ''  as  used  by  the  Indian  Legis- 

LIANBA'YAJI.  tr       jt         ^ 

lature.  Their  Lordships  cannot  think  that  the  former  term 
is  identical  with  "  lands  or  houses/*  They  conceive  that 
the  word  ''  immoveable**  was  used  as  something  less  technical 
than  *' real/'  and  that  the  term  "immoveable  property*' 
comprehends  certainly  all  that  would  be  real  property 
according  to  English  law,  and  possibly  more.  In  some 
foreign  systems  of  law  in  which  the  technical  division  of 
property  is  into  moveables  and  immoveables,  as,  e.gf.,  the 
Civil  Code  of  France,  many .  things  which  the  law  of 
England  would  class  as  "incorporeal  hereditaments"  fall 
within  the  latter  category. 

Now,  what  is  disclosed  on  the  record  touching  the  nature 
of  this  hak  ? 

The  plaint  claims  it  as  "  leviable  upon  the  village  Mouzah 
Kalam/'  The  fair  inference  from  the  written  statements  of 
the  respondent  is,  that  the  hak  existed  and  was  regularly 
paid  by  his  father,  as  Indmddr,  up  to  the  year  1857-68, 
The  question  raised  by  these  statements,  as  to  the  right  of 
the  respondent  and  his  father  to  discontinue  the  payments, 
is  one  to  be  determined,  not  upon  the  issue  of  limitation, 
but  on  the  trial  of  the  other  issues  settled  in  the  cause. 
The  evidence  taken  in  the  suit  shows  that  the  answer  of 
Hukamatrdi  (the  respondent's  father)  to  a  question  address-^ 
ed  to  him  in  1866  by  a  native  official,  to  the  effect,  whether 
there  was  any  Todd  Girds  paid  for  the  Mahardnd  of  Amud 
on  account  of  the  village  of  Kalam,  was,  *^  there  are  payable 
501  Broach  rupees  for  the  TodS  of  the  said  Eana"  ;  that  the 
same  Hukamatrdi  described  the  money  paid  by  him  on  ac- 
count of  this  hah^  in  his  deposition  of  the  6th  of  November, 
1861,  as  "  the  money  on  account  of  Todd  Girds  leviable  upon 
my  Indm  village  of  Kalam,"  and,  in  his  deposition  of  the  4th 
of  April  1862,  as  '^  the  annual  amount  of  Todd  Girds  of  my 
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village  of  Mouzah  Kalam ;  ^'  and  further,  that  the  payments ^^73. 

made  were  made  out  of  the  revenues  of  the  village,  and  were  Maha'ra'na' 

so  entered  in  the  village  accounts.  v. 

Desa'i  Kal- 
Taking  this  as  the  fair  result  of  the  evidence,  and  consider-  lia'nra'yajk 

ing  what  has  been  ruled  touching  Todd   Girds  hake  in  the 
case  of  Sumbkoolall  v.  The  Collector  of  Surat  (i),  and  other 
decided  cases,  their  Lordships  are  of  opinion  that,  whatever 
may  have  been  the  origin  of  the  hak,  it  must  be  assumed  to  be 
now  a  right  to  receive  an  annual  payment  which  has  a  legal 
foundation,  and  of  which  the  enjoyment  is  hereditary  ;  and 
that  the  liability  to  make  the  payment  is  not  personal  to  the 
respondent,  but  one  which  attaches  to  the  Indmddr  into  who- 
soever hands  the  village  may  pass ;  or,  in  other  words,  that  the 
hah  is  payable  by  the  Indniddr  virtute  tenurce.     This  being  so, 
their  Lordships  have  come  to  the  conclusion  that  the  interest 
of  the  hahddr  does  possess  the  qualities  both  of  immobility, 
and  of   indefinite  duration  in  a  degree  which,  if  the  question 
depended  on  English  law,  would  entitle  it  to  the  character 
of  a  freehold  interest  in  or  issuing  out  of  real  property  {see  1 
Cruise's  Digest,  p.  47,  plac.  10) ;  that  upon  the  general  prin- 
ciples  of  construction  applicable  to  an  Indian  Statute,  it  must 
be  held  to  be  "an  interest  in  immovable  property"  within 
the  meaning  of  Act  XIV.  of   1859  ;  and,  accordingly,  that 
the  suit,  having  been  brought  within  twelve  years  after  the 
date  of  the  last  payment,  can  be  maintained. 

This  being  their  Lordships*  conclusion  on  the  first  and 
principal  question  argued,  it  is  unnecessary  for  them  to  con- 
sider the  second,  viz.  : — Whether,  upon  the  principles  enun- 
ciated and  enforced  in  such  cases  as  The  Dean  and  Chapter 
of  Ely  V.  Cash  (j),  Grant  v,  Ellis  (k),  and  Owen  v.  De 
Beauvoi/r  (i),  it  ought  to  be  held  that,  inasmuch  as  Act  XIV. 
of  1859  contains  no  express  words  to  bar  the  right  as  well 
as  the  remedy,  that  statute  can  have  any  effect  on  the  ap- 
pellant's claim,  except  that  of  preventing  him  from  recovering 

(i)  8  Moo.  Ind.  App.  1. 
(J)  15  M.  and  W.  617.  (k)  9  M.  and  W.  113, 

(/)  16  M  and  W.  547  ;  5  Exch.  166. 
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nlore   than  the  aircars  for  the  six  years  next  preceding  the 

Maha'ra'na'  iiistitution  of  the  suit.     Their  Lordships  abstain  from  the 
Fatjesanuji  .  ,  ,  *^     ,   , 

V.  consideration  of  this  qnestidn  the  more  willingly  because  it 

lia'nra'yaji.  ^^^'^^  never  raised  in  the  Courts  below  ;  because  the  pleadings 
in  the  suit,  which  is  brought  to  establish  the  right  as  well  as 
to  recover  the  arrears,  assumes  that  the  whole  claim  is  sub^ 
ject  to  the  law  of  limitation  j  because  there  seems  to  be  a 
considerable  body  of  Indian  authorities  which  support  that 
assumption ;  and  because  the  limitation^  applicable  to  claims 
to  establish  rights,  will,  at  no  distant  date,  have  to  be  deter- 
mined by  the  more  carefully-drawn  Statute  of  Limitation  of 
1871,  which  is  soon  to  supersede  that  of  1859. 

On  this  appeal  their  Lordships  mil  humbly  advise  Her  Ma^ 
jesty  to  reverse  the  decrees  under  appeal ;  to  declare  that  the 
appellant's  suit  is  not  barred  by  tke  Statute  of  Limitations, 
but  was  brought  within  time  ;  and  to  remand  the  cause  for 
trial  on  its  merits.  Their  Lordships  think  that  the  appellant 
ought  to  have  the  costs  of  this  appeal.  The  costs  incurred 
in  Lidia  by  reason  of  the  trial  of  the  second  issue,  should  be 
dealt  with  by  the  Bombay  High  Court  in  the  usual  way  on 
the  final  determination  of  the  cause ;  the  appellant  receiving 
back  the  costs  (if  any)  which  he  may  have  paid  under  any  of 
the  decrees  reversed. 
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[Appellate  Civil  Jurisdiction.] 

Special  Appeal  No,  451  of  1872. 

Maktum  Valad  Mohidin Appellant. 

Ima'm  Valad  Mohidin Respondent. 

Res  Judicata—Sec.  2  of  Act  VIIL  of  1859. 
If  the  plaintififs  present  cause  of  action  might  and  ought  properly  to 
have  been  made  a  ground  of  defence  in  a  former  suit,  brought  against 
him  by  the    defendant,  his  suit  is  barred  by  Section  2  of  Act  VIII.  of 
1859. 

The  father  of  A  and  B  having  died,  A,  alleging  that  his  father's  assets 
amounted  in  value  to  Es.  12,000,  and  admitting  that  he  (A)  had  received 
Rs.  1,000  part  thereof,  in  1866  sued  B,  whom  he  alleged  to  be  in  posses- 
sion of  the  rest  of  the  property,  for  Rs.  5,000  as  the  residue  of  A's  share, 
and  obtained  a  decree  for  a  half  share  in  immoveable  property  of  their 
father  of  the  value  of  about  Ks.  700  and  no  more.  In,  1871  B  sued  A 
for  a  moiety  of  the  Rs.  1,000,  which  A,  in  his  suit  in  18G6,  had  admitted 
to  be  in  his  possession. 

HeldihAt  such  a  suit  could  not  be  maintained,  as  the  claim  on  which 
it  was  founded  must  be  deemed  a  res  judicata  in  A'ssuit  in  1866. 

THIS  was  a  special  appeal  from  the  decision  of  M.  B. 
Baker^  Senior  Assistant  Judge,  P.  P.,  of  Belgdm,  at 
Kalddgi,  in  Appeal  No.  72  of  1872,  confirming  the  decree  of 
the  Subordinate  Judge  of  Bij&pur. 

The  facts  of  the  case  are  briefly  these  : — 
The  special  appellant,  Maktum,  and  special  respondent, 
Im£m,  are  Muhamadan  brothers.  In  1864  Maktum  sued 
Imdm  to  r/)Cover  a  share  of  the  family  property  or  damages 
agreed  to  be  given  in  a  deed  of  partition,  alleged  to  have  been 
dated  1854,  when  the  father  of  the  parties  was  living.  This 
suit  was  rejected,  the  partition  deed  set  up  not  having  been 
proved.  In  1866  Imdm  sued  Maktum  for  a  moiety  of  the 
family  property,  moveable  and  immoveable,  left  by  their  father, 
to  the  amount  of  about  Rs  12,000.  He  admitted  being  in  pos- 
session of  about  Rs.  1,000,  and  claimed  Rs.  5,000  the  remain- 
der of  the  moiety.  In  this  suit.  Imdm  obtained  a  decree  for 
half  a  share  in  a  house  and  two  shops,  worth  about  Rs.  700, 

the  rest  of  his  claim  was  rejected.    In  the  year  1871,  the 
38  Hu 
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_W3-       suit,  which  forms  the  subject  of  the  present  special  appeal^ 

Martom    was  filed  by  Maktum  against  Imam.     In  this   suit  Maktum 

Ima'm.      claimed  to  recover  a  moiety  of  the  property,  which  Imam  in 

his  suit  of  1864  admitted  he  had  been  in  possession  of,  and  a 

moiety  of  certain  other  property  which  Maktum  alleged 

Imdm  had  fraudulently  concealed. 

The  Court  of  first  instance  held  this  suit  barred.  The  Court 
of  appeal  held  that  the  cause  of  action  to  the  plaintiff,  in  hia 
suit  of  1864,  was  the  same  as  in  the  present  one,  although  the 
forms  of  the  suits  were  different ;  the  partition  deed  in  the 
previous  suit  was  not  the  cause  of  the  action  but  tho  evidence 
of  it.  On  this  ground  that  Court  also  held  the  plaintifE^s 
claim  barred. 

The  special  appeal  was  heard  by  West  and  Pinhey,  J  J. 

Shdntdrdm  Ndrdyan  for  the  appellant. 

Pdndurang  Balibhadra  for  the  respondent. 

West,  J.  : — We  are  of  opinion  that  although  the  decision, 
arrived  at  by  the  Assistant  Judge,  cannot  be  supported  on 
the  ground  upon  which  he  has  placed  it,  yet  the  suit  was 
barred  by  the  suit  of  1866,  in  which  the  present  defendant. 
Imam,  was  plaintiff  with  the  present  plaintiff,  Maktum,  as 
defendant.  That  suit  was  brought  after  the  death  of  their 
father^  which  occurred  in  1862.  Imam  admitted  the  pos- 
session of  a  portion  of  the  family  estate,  but  sought  still  more. 
If  what  he  sought  was  more  than  he  was  entitled  to,  Maktum 
might  have  urged  that  fact  as  a  ground  of  defence.  Either 
Maktum  did  not  urge  it  or  it  was  not  sustained,  for  the  judg- 
ment awarded  to  Imam  a  portion  of  the  property  that  he 
sought.  Maktum  now  comes  forward  to  claim  a  partition,  in 
his  favour,  of  a  portion  of  the  same  family  property,  on  the 
ground  that  Imdm  holds  more  than  his  share.  This  was 
a  matter  which  existed,  if  at  all,  at  the  time  when  the  former 
suit  was  brought  in  1866.  Maktum  had  an  opportunity  of 
bringing  it  before  the  Court,  and  having  lost  that  opportunity 
cannot  now  rest  a  new  suit  upon  it :  NewingUm  v.  Levy  (a). 

In  answer  to  Imim's  averment  *' You  Maktum  have  an  excess," 

(a)  L.  R.  6  C.  P.  193. 
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he  should  have  said  "  No ;  you  Im^m  have  an  excess."     The       1873. 
former  decision  implies  that  the  excess  was  in  the  hands  of    Maktuv 
Maktum^  and  he  cannot  now  come  forward  on  the  ground  that,      ima'm. 
instead  of  an  excess,  there  was  a  deficiency.     We,  therefore, 
confirm  the  decree  of  the  Court  below  with  costs. 

Decree  confirmed,  with  costs. 


[Appellate  Criminal  Jurisdiction.] 
Reg.  v.  Premji  Bhagva'n- 

Cotton  Frauds  Act— Bombay  Act  IX.  of  1863,  Sees.  2  and  8—Frmidu- ' 

Unt  intent  or  knowledge. 

To  constitate  the  offence  of  offering  adulterated  cotton  for  compression 
under  Sec.  8  of  Bombay  Act  IX.  of  1863,  it  is  not  necessary  to  prove 
that  the  accused  had  a  fraudulent  intention,  or  that  he  had  knowledge 
of  the  cotton  having  been  adulterated,  or  deteriorated,  or  mixed,  as  de- 
scribed in  Sec  2.  of  that  Act. 

rp  HIS  was  an  application  for  the  exercise  of  the  Court's 
■*■  extraordinary  criminal  jurisdiction.  The  accused  Prem- 
ji Bhagvan  was  tried  and  convicted  by  the  First  Class  Ma- 
gistrate of  Ahmadabad  for  the  offence  of  offering  adulterated 
cotton  for  compression,  and  sentenced  to  pay  a  fine  of  Rs.  25' 

Bombay  Act  IX.  of  1863,  Sec.  2. : — Whoever  adulterates  or  deterio- 
rates cotton^  by  mixing  therewith  any  seed,  dirt,  stones,  or  other  foreign 
matter,  or  who  fraudulently  or  dishonestly  mixes  cleaned  and  uncleaned 
cotton,  commonly  caUed  cuppas,  or  cotton  of  different  varieties  in  one  bale, 
or  who  fraudulently  or  dishonestly,  by  exposing  cotton  to  dew  or  by  any 
other  means,  deceptively  increases,  or  attempts  to  increase,  the  weight  of 
the  same,  shall  be  punishable,  on  conviction,  with  imprisonment  of  either 
description  for  a  term  not  exceeding  twelve  months,  and  shall  also  be 
liable  to  fine.  All  cotton  so  adulterated,  or  deteriorated,  or  fraudulently 
mixed,  or  deceptively  increased  in  weight,  and  which  has  formed  the 
subject  of  such  a  conviction,  shall  be  confiscated. 

Section  8 : — Any  person  offering  for  compression  cotton  adulterated,  or 
deteriorated,  or  mixed,  as  described  in  Section  2,  shall,  on  conviction,  be 
liable  to  a  fine  not  exceeding  rupees  one  thousand,  and  aU  such  cotton 
Hhall  be  codfiacated. 
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1873.      under  Sec.  8  of  Bombay  Act  IX.  of  1863 ;  and  eight  bales 


Reg.       of  cotton  of  the  value  of  about  Rs.  1,500  were  also  ordered 
Premji     ^  ^®  confiscated.     An  appeal  was  made  against  this  deoi- 
Bhaova'n.   giQii  ^  ^}j0  District  Magistrate  who  rejected  the  appeal. 

The  application  was  heard  by  Melvill  and  Na'na'bha'i 
Harida's,  JJ. 

SMntdiyim  Ndrdyan  in  support  of  the  application  : — 
Sec.  2  of  the  Cotton  Frauds  Act  should  be  so  read  as  to 
insert  the  words'  '^  fraudulently  or  dishonestly ''  between 
the  words  "  whoever '*  and  *' adulterates/'  for  fraud  or  dis- 
honesty must  be  the  very  essence  of  crime. 

[Melvill,  J. : — The  Legislature  has  apparently  been  careful 
in  this  Act  to  insert  those  words  where  they  considered  them 
to  be  necessary,  and  has  abstained  from  doing  so  where  they 
considered  otherwise.  There  are  other  enactments  in  which 
simple  possession  of  certain  articles,  without  any  dishonest 
intention  or  knowledge,  is  made  an  offence.  For  instance, 
the  possession  of  more  than  a  quarter  Surat  seer  of  opium, 
on  which  duty  has  not  been  paid,  is  made  punishable  under 
Regulation  XXI.  of  1827,  even  though  the  person  in  pos- 
session may  not  be  proved  to  have  been  aware  that  the 
opium  had  been  smuggled.*] 

[Na'na'bha'i,  J.  : — We  cannot  insert  in  Sec.  2  words, 
which   the   Legislature   has   thought   fit   to   omit  from  it.] 

There  is  not  even  an  attempt  to  prove  fraud  or  criminal 
knowledge  on  the    part  of  the  accused. 

Per  Curiam  : — The  Court  considei^  that  as  the  accused  of- 
fered the  cotton  for  compression,  and  as  it  was  adulterated 
as  described  in  Sec.  2  of  Bombay  Act  IX.  of  1863  the 
accused  was  liable  to  the  penalties  laid  down  in  Sec.  8  of 
the  Act;  and  that  it  was  not  necessary  for  the  prosecution  to 
prove  that  the  accused  had  a  fraudulent  intention,  or  that  he 
knew  that  the  cotton  was  either  adulterated  or  deteriorated. 

Petition  Rejected. 
*  JVb^e.— See,  as  to  evidence  of  fraud  required  for  a  conviction  under 
Sec.  2  of  Act  IX.   of  1863,  Be^.  v,  Jivan  Utmdn,  3  Bom.  II.  C.  Rep. 
Cr.  Ca.  12:— Ed, 


/ 

BOMBAY  HIGH  COURT  REPORTS.  297 

f 

[Appellate  Civil  Jurisdiction.]     /  •' 

Miscellaneous  Special  Appeal  No.  24  of  1872.  1373. 

July  7 

Naginda's  Dbvchand,  Assignee  of  a  decree 

obtained  by  Jayachand  and  'PARBRVDAfQ.Appellant. 

Na'tha'  Pita  mbar  and   another,  heirs  and 

representatives  of  Asha'ra'm  Responderds. 

Decree-'Execution—Sec.  1 1  of  Act  XXIIL  of  l^X—Eevenal  of  a 
Decree — Property  to  be  restored  how  valued. 

A  obtains  possession  of  property  under  a  decree,  the  decree  is  subse- 
quently reversed : — 

Held  1st,  that  A  must  restore  the  property  itself,  or  its  actual  value  as 
determined  by  evidence,  and  not  the  amount  for  which  it  may  have  been 
sold ',  and  2ndly,  under  Sec.  11  of  Act  XXI II.  of  1861,  that  a  claim  for  its 
restoration  need  not  be  the  subject  of  a  separate  suit,  but  may  be  enforced 
in  a  miscellaneous  proceeding.* 

rPHIS  was  a  miscellaneous  special  appeal  against  the  order 
-*•  of  F,  D.  Melvill,  Judge  of  the  District  of  Ahmadabad> 
reversing  the  order  of  the  Subordinate  Judge  of  Borsad. 

The  facts  of  the  case  are  as  follows  : — 

Ashdrdm  obtained,  on  the  25th  November  1867,  a  decree 
against  lUiyachand,  Jayachand,  and  Parbhud&s,  directing 
that  Ash&rdm  should  retain  possession  of  certain  bales  of 
cotton  yam  given  him  by  Jayachand  and  Parbhudds,  that  he 
should  get  from  these  two  persons  some  other  similar  bales, 
and  that,  in  the  event  of  the  latter  failing  to  deliver  them, 
Ashdrdm  should  satisfy  his  debt  by  a  sale  of  the  bales  already 
in  his  possession,  and  from  the  three  defendants  personally. 
On  appeal  this  decree  was  reversed,  so  far  as  it  regarded 
Parbhud&s  and  Jayachand,  on  the  24th  February  1871.  On 
the  23rd  November  following  the  High  Court  confirmed 
the  decree  of  the  Appellate  Court. 

*  Note, — The  representatives  of  the  original  parties  come  within  the 
meaning  of  "parties"  in  Sec.  11  of  Act  XXIII.  of  1861  (Buddu 
Rdmaiya  v.  Verikaivay  3  Madras  High  Court  Reports  263). — £d. 
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Naodtda's  vered  the  bales  which  they  were  directed  to  deliver  by  the  de- 
I,.      '  cree  of  the  Court  of  first  instance^  they  were  sold,  and  the  pro- 

Pn-A^fBAR  ^®^  P^i^  *o  Ashir&m ;  bat,  on  this  decree  being  reversed  by 
the  Appellate  Courtis  decree,  they  applied  for  the  restoration 
of  the  bales  or  their  value.  This  application  is  now  prose- 
cuted by  the  appellant  'Sagmd&R,  to  whom  the  two  defendants, 
Jayachand  and  Parbhud^,  have  assigned  the  decree  in  their 
favour. 

The  application  was  opposed  by  Ashdr&m^s  representatives 
on  the  ground,  inter  alia,  that  in  ejcecution  proceedings  the 
right  of  the  assignee^  Nagindds,  to  a  re-delivery  of  the  bales 
or  their  value  could  not  be  inquired  into,  but  must  form  the 
subject  of  a  regular  suit.  This  contention  was  overruled  by 
the  Subordinate  Judge  of  Borsad,  but  allowed  by  the  District 
Judge  of  Ahmadabad  in  appeal. 

A  special  appeal  having  been  preferred ;  it  was  heard  by 
Melvill  and  West,  JJ. 

Shdntdrdm  Nirdya/n  appeared  for  the  special  appellant. 

Nagimdds  Tulsidds  appeared  for  the  special  respondents. 

Pee  Curiam  : — The  Court  thinks  that  Ashdr&m^s  repre- 
sentatives are  bound  to  restore  the  property  taken  in  execu- 
tion or  to  pay  the  value  thereof :  and  by  the  value  must  be 
understood  the  actual  value  of  the  property,  at  the  date  of  the 
execution  sale,  as  the  same  may  be  established  by  evidence 
and  not  the  amount  for  which  the  property  may  have  been 
actually  sold.  It  is  objected  that  the  present  claim  can- 
not be  enforced  in  a  miscellaneous  proceeding,  but  must 
be  the  subject  of  a  separate  suit ;  but,  looking  to  the  pro- 
visions of  Sec.  11  of  ActXXin.  of  1861,  the  Court  thinks 
that  this  objection  cannot  be  maintained. 

The  Court  reverses  the  order  of  the  District  Judge  and 
restores  that  of  the  Court  of  first  instance. 

Costs  of  both  appeals  in  this  Court  and  the  District  Court 
on  Ash&rdm's  representatives. 

Order  OAXordingly- 
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[Appellate  Civil  Jurisdiction.] 

Miscellaneims  Special  Appeal  No.  6  of  1873.  1873. 

July  7. 

Hanmantra' V  Khandera'v Appellant 

Bhava'nra'v  Ba'jira'v Respondent. 

Deshmukhi  cUlowance» — Life  Interest — Liahility  to  attachments, 

Ab  the  holder  for  the  time  being  of  a  Deshmukhi  Watan  (an  hereditary 
o£Bce)  has  only  a  life  interest  in  the  allowances  pertaining  to  that  Waianf 
such  allowances,  accruing  due  subsequently  to  his  death,  cannot  be  at- 
tached as  part  of  his  estate 

rpHIS  was  a  miscellaneoofi  special  appeal  from  the  order  of 
-*•     B.  Cordeaux^  Senior  Assistant  Judge  of  the  District  of 
Poona^  at  ShoUpur^  confirming  an  order  of  the  Subordinate 
Judge  of  B&rsi. 

The  facts  of  the  case  are  these  : — 

The  plaintiff  sued  the  def ^ndant^  as  his  deceased  Other's 
representative,  to  recover  a  sum  of  money  due  to  him  upon  an 
agreement  entered  into  between  Bdjiriv  and  Khander&v^ 
the  fathers,  respectively,  of  the  plaintiff  and  the  defendant; 
and  obtained  a  decree  directing  that  the  defendant  should 
pay  the  amount  due  to  the  plaintiff,  but  that  if  the  defendant 
should  fail  to  do  so,  the  plaintiff^s  claim  should  be  satisfied 
from  the  estate  of  the  defendant's  deceased  father,  Khande- 
rdv.  In  execution  of  this  decree,  the  plaintiff  attached 
certain  Deshmukhi  allowances,  in  the  hands  of  the  Collec- 
tor, which  had  accrued  due  subsequeixtly  to  Ehanderdv's 
death.  The  defendant  contended  that  the  allowance  was  not 
liable  to  attachment  under  the  Pensions  Act  (XXTTI.  of  1871). 
This  contention  was  overruled  by  the  Courts  below  and 
the  attachment  was  allowed  to  continue. 

The  special  appeal  was  heard  by  Melvill  and  West,  J  J. 

Dhvrajldl  Maihurddds,  Government  Pleader,  for  the  ap- 
pellant. 

Shantardm  Ndrdyan  and  Pdndurang  Salibhadra  for  the 
respondent. 
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^^73.  P£B  Curiam  : — By  the  terms  of  the  decree,  the  plaintiff  is 

Hah  maktba'y  authorized,  in  the  event  of  non-payment   by  Hanmantrav, 

^^         to  take  out  execution  against  the  estate  of  the  deceased 

^"ba'ji^v^  Khanderiv.     Under  this  decree,   he  has  attached,  in  the 

hands  of  the  Collector,  allowances  accruing  due,  subsequently 

to  Ehanderdv^s  death,  to  Hanmantr&T,  the  present  holder 

of  the  tDOtan.    These  allowances  can,  in  no  case,  be  held  to  be 

the  property  of  the  deceased  Khanderdv  who  had  only  a  life 

interest  in  the  waia/a^.    It  may  be  that  the  decree  does  not 

give  to  the  plaintiff  all  to  which  he  is  entitled,  or  all  which 

it  was  intended  to  give;  but  the  Court  cannot,  in  execution, 

look  beyond  the  terms  of  the  decree,  and  these  terms  do  not 

authorize  the  attachment  of  the  wcUan. 

The  orders  of  both  Courts  below  are  reversed,  and  the  at- 
tachment ordered  to  be  raised.    Costs  on  Bhavdnriv. 

Order  accordingly. 

*  See,  Reg.  XVI.  of  1827,  Sec.  20,  els.  1  and  2 ;  Kunidldl  y.  WiswM- 
rav,  Morris  Part  III.  p.  4;  Krishnarav  v.  Bangrav  4  Bom.  H.  C.  Rep. 
12, 13,  A.  C.  J. ;  West  and  Buhler  Bk.  IL,  Cap.  III.,  Sec.  4,  Questioa 
3,  (p.  52).— Ed. 


[Appellate  Civil  Jurisdiction.] 

J       ^g  Special  Appeal  No.  379  of  1872. 

Nasir  bin  Abdul  Habib  Y kZKL.Plaintiff  and  Appellant. 

Da'ya'bh a'  I  Itcha'  chand  . . .  Defendant  and  Respondent. 

Banker  and  CusUmer-— Principal  and  Agent— LifMtcdion— Act  XIV.  of 

1869,  Sec,  1,  d.  9, 

A  deposited  certain  moneys  With  B,  a  banker,  and  drew  against  them, 
but  not  to  the  fuU  extent;  the. residue  was  employed  on  A's  account  by 
B,  according  to  an  agreement  between  them. 

Held  that,  besides  the  ordinary  relation  of  banker  and  customer,  there 
subsisted  also  between  them  that  of  principal  and  agent;  that,  there- 
fore, the  right  of  action  arose  at  the  time  of  demand.  Hdd  also  that  a 
three  years'  limitation  applied  under  Act  XIV,  of  1859,  Sec,  1,  cl.  9, 
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THIS  was  a  special  appeal   from  the  decision   of  W.  H.       1873. 
NewTiham,  Acting  Judge  of  the  District  of  Surat,  con-  Nastr      Bik 
firming,  in  appeal,  the  decree  of  the  First-Class  Subordinate       faxal 

Judffe  of  that  place.  ^  .  ^:     . 

°  ^  Da'ta'bha'i 

The   plaintiff   in  1869    sued    the   defendant    to   recover 

Rs.  3,246-15-6,  being  the  balance  of  various  sums  deposited, 

from  time  to  time,  with  the  latter  in  1864-65,  whereof  a  part 

had  been  since  withdrawn.     The  written  statement  disclosed 

the  fact  that,  in  pursuance  of  an  agreement  entered  into 

between  the  parties,  the  residue  not  drawn  against  had  been 

employed  by  the  defendant  on  account  of  the  plaintiff  in  the 

purchase  and  sale  of  hiuidiSy  and  that    the  profits  arising 

therefrom  had  been  credited  to  the  account  of  the  latter. 

It  was  contended  in  the  Court  of  first  instance,  on  behalf 
of  the  plaintiff,  that  each  item  was  a  deposit  within  the 
meaning  of  Sec.  1,  cL  15,  of  Act  XIV.  of  1859,  and,  con- 
sequently, recoverable  within  thirty  years.  On  the  other 
hand,  it  was  objected,  on  behalf  of  the  defendant,  that  the 
relation  between  the  parties  was  that  of  debtor  and  creditor 
merely ;  that,  therefore,  the  cause  of  action  arose  at  the  time 
of  deposit ;  and  that,  as  more  than  three  years  had  elapsed 
since  then,  the  suit  was  barred  under  Act  XIV.  of  1859, 
Sec.  1,  cl.  9.  The  defendant's  objection  was  allowed  by 
both  the  Lower  Courts,  and  the  claim  was,  therefore,  rejected. 
The  District  Judge,  however,  remarked,  on  regular  appeal, 
that,  notwithstanding  the  decision  of  the  Calcutta  High  Court 
in  Tarini  Prasad  Ghose  v.  Rdni  Krishna  Banerjee  (a),  he 
felt  bound  to  apply  the  common  law  doctrine  that  the  cause 
of  action  in  respect  of  money  lent  accrues  at  the  date  of 
the  loan,  because  th^t  ruling  had  not  been  adopted  by  the 
High  Court  at  Bombay  in  Miilchand  v.  Oirdhar  (6). 

.  The  special  appeal  was  heard  by  Melvill  and  West,  JJ. 

Leith  (with  him  Dhirajldl  Mathurddds,  Government  Plea- 
der) for  the  special  appellant : — The  only  point  is  with  re- 
gard to  limitation.     In  Foley  v.  Hill  (c)  Lord  Brougham  de- 

(a)     6  Beng.  L.  R  160.        (b)    8  Bom.  H.  0.  Rep.  A.C.  J.  6. 

(c)     2  H.  L.  Ca.  28. 
39  Hc 
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1873.        scribes  the  position  of  a  banker  to  be  that  of  a  debtor,  but 


Nabir  Bin  adds  that  he  may,  in  certain  cases,  make  himself  an  agent  or 
FiUAjf^  trustee.  Here  the  defendant,  in  his  written  statement, 
,  ^/  admits  that  he  employed  the  moneys  remaining  in  hife  hands 

Itcha'chand.  on  account  of  the  plaintiflF  by  dealing  in  htindis,  in  pur- 
suance of  an  agreement  entered  into  between  them,  and  that 
he  credited  the  plaintiff  with  the  profits  arising  therefrom. 
He  is,  therefore,  clearly  an  agent.  See  also,  with  regard  to 
the  fiduciary  character  of  the  banker,  the  decision  in  Lord 
HoUis's  case  (d),  and  the  doubts  expressed  by  Pollock, 
C.  B.,  in  Pott  V.  Glegg  (e). 

If  this  be  a  case  of  money  lent,  the  period  of  limitation 
would  run  from  the  date  of  the  demand,  which  was  made 
less  than  three  years  ago.     In  Parbati  Oharan  Mookerjee 
V.  Ramiiarayan  MatUal  (/),  Macpherson,  J.,  dissented  from 
the  English  rulings,  and   followed  them  only  (because  he 
considered  himself  bound  to  do  so.     In    Tarini  Prasad 
Ohoae  V.  Ram  Krishna  Ba/nerjee  (sv/pra)  the  Court  refused 
to  extend  to  the  Courts  of  the  Mof  ussil  the  English  doctrine 
that  the  cause  of  action  arises  at  the  date  of  the  loan.     Fur- 
thermore, in  Bra/mmayiDasi  v.  Abhai  Oharan  Choudhry  {g), 
Norman,  Acting  C.  J.,  held  that  a  demand  was  necessary  by 
Hindu  law. 

Macphsrson  (with  him  Shdntdrdm  Ndrdyan)  for  the 
special  respondent :— The  Lower  Courts  have  found  upon 
the  evidence  that  the  relation  between  the  parties  to  the 
suit  was  that  of  banker  and  customer.  This  is  not  a  case  of 
agency  at  all,  and  no  agency  was  set  up  till  now.  It  is 
clearly  a  case  to  which,  under  Sec.  1,  cl.  9,  of  Act  XIV.  of 
1859,  a  limitation  of  three  years  applies  from  the  cause  of 
action  which  arose,  not  from  the  date  of  demand,  but  from 
the  date  of  the  loan.  The  judgments  of  the  Lower  Courts 
must,  therefore,  be  upheld. 

(rf)    2    Ventr.  346.  (e)    16  M.  &  W. 

(f)    5  Beng.  L.  R.  396.       {g )  7  Ibid  489. 
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West,  J. : — The  suit  in  this  case  was  brought  for  the       1873 


recovery  of  a  balance  alleged  to  be  due  by  the  defendant  nabib     Bin 
to  the  plaintifE,  on  account  of  moneys  deposited  and  partly  ^^^^a^^^ 
drawn  against,  leaving  a  residue  still  owing  to  the  plaintiff.  ^  .  ^: 
The  plaintiff  claimed  as  a  depositor  in  trust.     The  defendant  licHA'cHANn. 
replied  that  he  must  be  treated  as  a  mere  borrower,  and 
that,  viewed  in  this  light,  his  liability  was  barred  by  ^limita- 
tion,  the  last  sum  placed  with  him  having,  according  to  the 
plaintiffs  own  statement,  been  paid  in  more  than  three  years 
before  the  institution  of  the  suit.    The  Courts  below  held 
this  plea  a  bar  to  the  prosecution  of  the  suit,  and  decreed 
against  the  claim. 

An  examination  of  the  statements  made  by  the  parties 
shows  that  the  plaintiff,  in  the  first  instance,  intended  to  rely 
on  his  character  as  a  depositor  to  bring  himself  within  the 
clause  of  the  Limitation  Act,  which  allows  30  years  for  the 
institution  of  a  suit  against  a  depositary,  counted  from  the 
time  of  the  deposit.  To  this  character,  we  do  not  think  he 
is  entitled.  The  relation  of  a  depositor  (in  the  popular  use 
of  that  word)  to  a  banker  is  conclusively  settled  by  the  case 
of  Foley  v.  Hill  (aupraj  to  be  that  of  a  lender  to  a  borrower. 
There  is,  in  ordinary  cases,  no  trust  to  prevent  the  banker's 
dealing  with  the  money  for  the  purposes  of  his  own  business. 
The  depositor  cannot  even  sue  for  an  account.  He  knows, 
as  well  as  the  banker,  what  has  been  paid  in  and  drawn 
out,  and  there  is  no  fiduciary  relation  imposing  a  special 
duty  on  the  latter. 

If  strictness  of  pleading,  therefore,  were  not  properly  to  be 
subordinated,  in  this  country,  to  the  ascertainment  of  the 
truth,  and  the  furtherance  of  substantial  justice,  a  question 
would  arise  of  whether  the  plaintiff  was  not,  upon  the  case, 
made  by  himself,  deprived  of  the  remedy  accorded  only  to 
those  lenders  of  money  who  take  proceedings  within  three 
years  of  the  loan  or  its  acknowledgment.  The  District 
Judge,  in  upholding  the  decision  arrived  at  by  the  Subor- 
dinate Judge,  has  considered  himself  bound  by  the  English 
cases,  and  by  that  of  Mulchand  v.  Girdhar  (fe),  in  this  Court, 

(A)    8  Bom.  H.  C.  Rep.  A.  0.  J.  6. 
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1873.        to  reckon    the  time  for  limitation   from   the   date  of  each 


Nasir       Bik  deposit ;  and,  in  determining  whether  this  view  were  correct, 
^"^Faza^'^  we  should  have  to  estimate  the  force  of  the  reasons  assigned 
r^  i  ^:      /    for  and  against  the  English  rule,  that  a  cause  of  action  arises 
Itcha'cuamd.  immediately  out  of  a  debt  without  a  demand  made  for  its 
payment,  in  the  discussions  of  the  question  contained  in  the 
cases  cited  before  us  from  the  Bengal  Law  Reports.     In  the 
view  we  take  of  the  present  case,  such  an  investigation  be- 
comes unneoessary ;  and  we  will  only  suggest  that  the  expla- 
nation of  the  apparent  injustice  of  allowing  an  action  for  a 
debt   that  had  never  been  claimed,  is  to  be  found  in  the 
peculiar  history  of  the  action  of  assumpsit,  which,  bemg  one 
of  a  class  first  devised  for  wrongs,  was  gradually  allowed  to 
supersede  the  old  common  law   action  of  debt  in  cases  of 
contract. 

Fortunately,  we  are  not  obliged  to  sacrifice  the  end  to  the 
means.  "  The  substance  and  merits  of  the  case,'^  as  ob- 
served by  L.  J.  Knight  Bruce  in  the  case  of  Hunooman- 
persaud Panday  v.  Mus»u nmt  Babooee  Mit nraj  Koonweree  (i) , 
"are  to  be  kept  constantly  in  view.  The  substance,  and  not 
the  mere  literal  wording  of  the  issues,  is  to  be  regarded/' 
And  when  we  read  the  defendant's  statements  along  with 
those  of  the  plaintiff  in  this  case,  we  cannot  doubt  that,  be- 
sides the  ordinary  relation  of  Jbanker  and  customer,  there 
subsisted  between  them  that  also  of  principal  and  agent. 
The  defendant  was  to  employ  the  money,  deposited  with 
him,  on  the  plaintiff's  account,  and,  of  course,  therefore,  at  his 
risk  by  dealing  in  hundis.  For  any  moneys  thus  rciilized, 
the  defendant  would  plainly  be  liable  to  the  plaintiff. 
What  amounts  had  been  gained  or  lost  on  the  transactions 
entered  into,  could  be  known  for  certain  only  to  the  defen- 
dant. Under  such  circumstances,  the  plaintiff  would  have  a 
right  to  claim  an  account,  and  this  right  would  not  be  affect- 
ed by  the  fact  that  some  of  the  items  in  such  account  would 
probably,  or  even  certainly  by  themselves,  be  of  the  class  of 
those  arising  in  the  usual  way  between  a  banker  and  his 

(0     6  Moo.  Ind.  App.  410 
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customer.     The  case  of  Topham  v.  Braddick  (j),  which  has        187S 


frequently  been  relied  on  in  more  recent  cases^  establishes  Nabir      Bin 
clep-rly  that  where  such  a  relation  and  such  a  right  subsist,    ^^f^^"'* 
*'  a  demand  must  be  either  proved  or  presumed  in  order  to       ^  ^-     , 
give  the  plaintiff  a  cause  of  action.*'     The  demand,  in  this  Itch a'ch and. 
case,  was  made,  as  the  District  Judge  says,  and  the  conse- 
quent  right  of  action  arose   within   three   years  before  the 
institution  of  the  suit.     The  claim  was  not  barred,  and  the 
decrees  of  the  Coui'ts  below,  on  that  point,  being  reversed, 
the  cause  must  be  remanded  for  retrial  on  its  merits. 

Costs  to  follow  the  final  decision. 


[Appellate  Civil  Jurisdiction.] 

Special  Appeal  No,  95  of  1873. 

Ra'mchandra  Bhika'ji Appellant.       juiy  21. 

The  Collector  of  Ratnagiri    Respondent. 

Jurisdiction  of  Small  Cause  Court  —Special  Appeal—Sec.  27  of  Act  /r^/f^^J^f^ 
XXIIL  of  \%Q\—Act  XIV.  of  1869,  Sec.  32.  ^ ' 

A  suit  to  recover  less  than  Rs.  500,  levied  as  assessment  by  Govern-    /oV^* 
ment  officials,  is  cognizable  by  a  Court  of  Small  Causes  ;  and,  therefore, 
under  Sec.  27  of  Act  XXIII.  of  1861,  no  special  appeal  lies. 

District  Judges  should,  ordinarily,  try  such  suits  when  brought  in  the 
District  Court,  and  should  not  delegate  the  trial  to  their  Assistants. 

THIS  was  a  special  appeal  from  the  decision  of  H.  Bird- 
wood,  Acting  Judge  of  Ratnagiri,  in  appeal,  aflBrming 
the  decree  of  H.  J.  Parsons,  Assistant  Judge  in  the  same 
place. 

This  action  being  against  the  Collector  of  Ratnagiri,  in  his 
official  capacity,  was  instituted  in  the  Court  of  the  District 
Judge,  under  Sue.  32  of  Act  XIV.  of  1869.  The  District 
Judge,  however,  refeiTcd  it  to  the  Assistant  Judge  for  trial. 
Both  the  Courts  having  thrown  out  the  plaintiff's  claim,  a 
special  appeal  was  preferred  to  the  High  Court  against  the 
decree  of  the  District  Court  in  appeal. 

(j)     1  Taunt.  572 
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1873.  The  appeal  was  heard  before  Wbstbopp,  C  J.,  and  Na'ka'- 


Ra'mchakdra  bha^i  Habida^s,  J. 
Bhika'ji 

Co  OTOB  OF  VishvaTidth  ^iriyan  Mandlik  for  the  appellant. 
Hatkaoiw.  Dhirajldl  Mathurddds,  Government  Pleader,  for  the  Collec- 
tor of  Ratnagiri,  took  a  preliminary  objection  that,  under 
Sec.  27,  Act  XXIIL  of  1861,  no  special  appeal  could  lie 
in  the  present  case.  He  cited  Special  Appeal  402  of  1872 
decided  by  SAEOBNTand  Pinhby,  J  J.,  on  the  19th  July  1873. 

WssTBOPP,  C.J. : — ^This  is  a  suit  to  recover  the  assessment 
Rupee  1-1-6  (with  interest),  wrongfully,  as  the  plaintifiE 
avers,  levied  by  the  defendant,  the  Collector  of  Ratnagiri, 
from  the  plaintiff's  land,  under  circumstances  which  it 
is  unnecessary  for  the  purposes  of  this  judgment  to  state. 
The  Government  Pleader  on  behalf  of  the  defendant  objects, 
under  Sec.  27  of  Act  XXITI.  of  1861,  that  a  special  appeal 
does  not  lie  in  such  a  case,  the  suit  being  "  of  the  nature 
cognizable  in  a  Court  of  Small  Causes ''  under  Act  XL  of 
1865  (substituted  by  its  2nd  and  50th  sections  for  Act  XLIL 
of  1860),  and  the  damage  or  demand  being  under  Rs.  500. 
Act  XL  of  1865  contains  no  provision  so  extensive  as  Sec. 
32  of  Act  XIV.  of  1869,  which  prohibits  Subordinate  Judges 
from  receiving  or  registering  suits  in  which  Government,  or 
any  officer  of  Oovernment  in  his  official  capcLcity,  is  a  defen- 
dant. The  9th  and  10th  sections  of  Act  XL  of  1865,  relate 
to  suits  against  local  Governments,  the  Government  of 
India,  or  the  Secretary  of  State  only,  and  not  to  officers  of 
Government  The  only  exception  to  the  jurisdiction  of 
Small  Cause  Courts,  relating  to  Revenue  Officers,  is  the  4th 
exception,  contained  in  Sec.  6.  It  is  as  follows  :  "  For 
any  claim  for  the  rent  of  land  or  other  claim  for  which  a  suit 
may  now  (see  Bombay  Act  II.  of  1866,  Sec.  2)  be  brought 
before  a  Revenue  Officer  unless,  as  regards  arrears  of  rent 
for  which  such  suit  may  be  brought,  the  Judge  of  the  Court 
of  Small  Causes  shall  have  been  expressly  invested  by  the 
local  Government  with  jurisdiction  over  claims  to  such 
arrears.^'    That  clearly  does  not  apply  to  such  a  case  as  the 
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present.     We  are  unable,  therefore,  to  say  that  this  action,        ^^^^- 


being  brought  to  recover  money  alleged  to  have  been  receiv-  Ra'mchakdra 
ed  by  the  defendant  to  the  use  of  the  plaintiff,  or  damages  v. 

in  respect  of  an  assessment  alleged  to  have  been  wrongful,  ^R^T^amL^ 
does  not  fall  within  the  description  given  in  the  commence- 
ment of  the  6th  Section  of  "  suits  which  shall  be  cognizable 
by  Courts  of  Small  Causes,  namely,  claims  for  money  due  on 
bond  or  other  contract,  &c.,  &c.,  or  for  damages  when  the 
debt,  damage,  or  demand,  does  not  exceed  in  amount  or 
value  the  sum  of  Bs.  500/' 

We  must,  therefore,  dismiss  this  special  appeal  with  costs, 
expressing,  however,  our  opinion  that  it  would  be  desirable 
that  there  should  be  a  provision  with  regard  to  Courts  of 
Small  Causes  similar  to  that  in  the  Bombay  Courts  Act 
XIV.  of  1869,  Sec.  32,  above  mentioned;  and,  further,  that 
we  think  that  it  would  be  a  suitable  exercise  of  the  discretion 
vested  in  District  Judges,  that  they  themselves  should, 
ordinarily,  try  such  suits  as  this,  when  brought  in  the 
District  Court,  and  not  delegate  them  to  their  Assistants. 
We  may  mention  here  that,  in  Special  Appeal  402  of  1872, 
which  was  an  action  by  the  present  plaintiff  against  the 
Collector  of  Ratnagiri,  in  respect  of  moneys  alleged  to  have 
been  wrongfully  levied  by  the  latter  from  the  former,  in 
respect  of  the  costs  of  boundary  marks,  the  amount  claimed 
being  under  Rs.  500,  Sir  C.  Sargent  and  Pinhby,  JJ.,  held 
that  a  special  appeal  would  not  lie. 


308         /  BOMBAY  Hian  court  reports. 


/^»-' 


'    .'       / 


[Appellate  Civil  Jurisdiction.] 

joiy  29.  lUfei^ed  Case. 


Dbsa'lji   Mana'ji Plaintiff. 

Hemada'lli  Ima'm  Haidarbaksha Defendant 

Jurisdiction  of  a  MofuuU  Small  Cause  Court  over  an  offioer  of  Oovem* 
mevU—^' Local  Government  ''—Act  XIV.  of  1869,  Sees.  1  and  9. 

A  suit,  witbin  the  pecuniary  and  other  limits  prescribed  for  Courts  of 
Small  Causes,  in  which  an  officer  of  Government  is  a  party,  in  his  official 
capacity,  may  be  entertained  by  a  Court  of  Small  Causes  in  the 
Mofussil. 

The  phrase  "  Local  Government "  used  in  Sec,  9,  and  defined  in 
Sec.  1,  of  Act  XI.  of  1865  does  not  apply  to  the  Collector  of  a  District, 
but  rather  to  the  Governors,  or  Lieutenant-Governors  of  Presidencies, 
or  Commissioners  of  Provinces. 

THIS  was  a  reference  by  the  Judge  of  the  Small  Cause 
Court  at  Ahmadabad^  submitting  for  the  decision  of  the 
High  Court  the  question — 

''Whether  or  not  a  suit  is  maintainable  in  a  Mofussil 
Small  Cause  Court  against  a  Government  officer  in  his 
official  capacity  ?  " — 

The  Judge  answered  the  question  in  the  affirmative  for 
the  following  reasons  : — 

"  The  defendant  died  after  the  suit  was  filed.  The  plaintiff 
has  applied  that  the  Collector,  who  has  been  appointed 
guardian  of  the  deceased's  son  Musi  Miyd^  a  minor^  should 
be  niade  a  defendant. 

"  I  have  up  to  this  time  rejected  suits  against  Government 
servants  in  their  official  capacity,  thinking  that  such  suits  are 
maintainable  in  the  District  Court  under  Sec.  32  of  Act 
XIV.  of  1869.  But  now  it  appears  to  me  that  such  suits  are 
under  the  cognizance  of  a  Mofussil  Small  Cause  Court  for 
the  following  reasons : — 

"  Sec.  9  of  Act  XI.  of  1865,  states  that  'suits  against  the 
local  Government,  or  against  the  Government  of  India,  shall 
be  brought  in  the  Court  having  jurisdiction  in  the  place 
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« 

which  is  tlie  seat  of  such  Government;'  according  to  the  inter-  __^^^^ 

pretation    given  in    Sec.   1    of  the  same    Act,  the    Court      Desa'lji 
means    a  Court  constituted  under  this  Act,  i.e.,  a  Mofussil  ^ 

Small  Cause  Court,  and  local  Government  denotes  '  the  ^^ij^^^^^'^^ 
person  authorized  to  administer  the  executive  Goverament  Haidar- 
in  such  part.'  The  Collector  may  come  under  the  above 
definition,  and  his  chief  seat,  Ahmadabad,  is  within  the  juris- 
diction of  tliis  Court.  If  by  the  word  '  seat,*  the  Presidency 
towns  only  are  meant,  then  this  section  will  have  no 
meaning,  as  no  Mofussil  Small  Cause  Court  has  jurisdiction 
over  the  Presidency  towns,  there  being  Presidency  Small 
Cause  Courts  constituted  under  another  Act. 

"  Sec.  32  of  Act  XIV.  of  18G9  can  be  reconciled  with  this 
view.  The  preamble  to  that  Act  states  that  it  is  for  '  the 
Distnct  and  Subordinate  Civil  Courts  in  the  presidency  of 
Bombay/  It  gives  the  organization  and  jurisdiction  of 
such  Courts,  but  is  silent  as  to  Small  Cause  Courts.  By 
Sec.  32  no  Subordinate  Judge,  appointed  under  the  Act, 
is  to  receive  or  register  a  suit  in  which  Government  or  any 
officer  of  Government,  in  his  official  capacity,  is  a  defendant. 
Such  suits  are  to  be  instituted  in  the  District  Judge's  Court 
alone.  No  mention  is  made  here  about  a  Small  Cause  Court, 
nor  is  the  provision  regarding  suits  against  local  Government 
contained  in  the  Small  Cause  Court  Act  repealed.  By 
Sec.  12  of  Act  XI.  of  18G5,  suits  cognizable  by  a  Small 
Cause  Court  are  not  to  bo  heard  by  any  other  court  having 
jurisdiction  within  the  local  limits.  The  Small  Cause  Courts 
have  jifrisdiction  in  particular  cases,  while  Sec.  32  of  Act 
XIV.  of  18(39  is  general,  and  so  it  is  applicable  to  those  cases 
which  do  not  come  under  the  cognizance  of  a  Small  Cause 
Court.''  *  *  * 

The  reference  was  considered  in  Court  by  Westropp,  C.  J., 
and  Na'na'bha'i  Harida's,  J.,  on  the  29th  July  1873. 

Westropp,  C.J. : — The  High  Court  is  far  from  certain  that 
the  question,  submitted  to  it  by  the  Judge  of  the  Court  of 
Small  Causes  at  Ahmadabad,  really  arises  in  this  case.    It  is 

40  HC 
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1873.  .     by  no  means  clear  that  the  Collector  is  sued  in  his  character 


BAKSHA. 


Desa'lji  of  officer  of  Government.  The  Judge  states  that  the  Collector 
has  been  made  a  pai-ty  to  the  suit,  as  guardian  of  a  minor, 
Hbmada'lu  under  Act  XX.  of  1864,  but  the  Judge  does  not  specify 
Haidar-  whether  the  Collector  has  been  so  appointed  under  Sees. 
3,  4,  and  5,  or  under  Sec.  11  of  the  Act.  Possibly,  if  he 
be  appointed  under  Sec.  11  there  may  be  a  question 
whether  he  should  not  be  regarded  as  being  sued  as  an  officer 
of  Government.  However  this  may  be,  this  Court  does  not^ 
on  the  present  occasion,  object  to  express  its  concurrence  in 
the  opinion  of  the  Judge,  that  a  suit,  (if  within  the  pecuniary 
and  the  other  limits  prescribed  for  Courts  of  Small  Causes,) 
in  v/hich  an  officer  of  Government  is  a  party,  may  be  enter- 
tained by  a  Court  of  Small  Causes  in  the  Mof ussil,  but  this 
Court  is  not  to  bo  understood  as  adopting  the  reasoning 
upon  which  the  Judge  has  arrived  at  that  opinion  The 
Registrar  has  been  requested  by  this  Court  to  forward  to  the 
Judge  a  copy  of  the  judgment  of  this  Court  delivered  in 
Rdmcbxindra  Bhikdji  v.  T/ie  Collector  of  Ratnagiri  fa),  in 
which  this  Court  has  briefly  stated  its  reasons  for  holding 
that  a  suit,  in  which  an  officer  of  Government  is  a  party, 
will  lie  in  the.Small  Cause  Court.  With  respect  to  Sec.  9  of 
Act  XI.  of  1865,  this  Court,  difEering  with  the  Judge,  thinks 
that  the  phrase  *'  Local  Government,'^  used  there,  and  defined 
in  Sec.  1  of  the  same  Act,  does  not  apply  to  the  Collector  of 
a  district,  but  rather  to  Governors,  or  Lieutenant-Governors 
of  Presidencies,  or  Commissioners  of  provinces. 

(a)  Ante  p.  305. 


BOMBifY  HIGH   COURT   REPORTS.  311 

[Appellate  Civil  Jurisdiction.] 
Special  Appeal  No.  171  of  1873.  Au^t*26 

Dharma'ji  Va'man  and  another  Appellants.  ' 

Gurra'v  Shriniva's  and  another Respondents. 

Guardian  and  Ward — Compromise— Judicial  Dicision—  Admission, 

« 

The  transactionij  into  which  guardians  enter  on  behalf  of  their 
wards,  must  secure  to  the  latter  some  demonstrable  advantage,  or  avert 
some  obvious  mischief,  in  order  to  obtain  recognition  in  the  Courts. 

When  parties  enter  into  a  compromise,  or  family  arrangement,  in 
order  to  avoid  litigating  the  question,  as  to  whether  one  of  the  par- 
ties is  entitled  to  cortain  property  or  not,  such  compromise  will  not  be 
set  aside,  although  it  should  eventually  tarn  out  that  the  party  taking 
something  under  the  compromise  was  in  reality  legally  entitled  to  no- 
thing. 

But  where  such  a  compromise  was  alleged  to  have  been  entered  into 
by  a  mother,  on  behalf  of  two  minor  sons  on  the  one  hand,  and  an 
adult  member  of  the  family  on  the  other,  agreeing  to  give  the  latter 
more  than  had  been  awarded  by  a  judicial  decision,  it  was  held  that 
the  compromise  was  not  binding  on  the  minors. 

Apparent  acquiescence  in  such  a  compromise  by  one  of  the  minors 
after  arriving  at  majority,  though  evidence  against  Iiim,  is  not  evidence 
of  a  conclusive  character,  when  not  continued  for  any  considerable 
time. 

fJlHIS  was  a  special  appeal  from  the  decision  of  M.  B. 
•*"  Baker,  Acting  Senior  Assistant  Judge  at  Kaladgi, 
in  the  Bolgam  District,  amending  tlie  decree  of  the  Sub- 
ordinate Judge  of  Bijdpur,  who  had  awarded  a  part  of  tho 
claim. 

The  facts  of  the  case,  in  so  far  as  they  are  material,  suffi- 
ciently appear  from  the  judgment  of  the  Court. 

The  appeal  was  heard  by  Melvill  and  West,  JJ. 

Dhirajldl  Mathurddds,  Government  Pleader,  for  tho 
appellants. 

Shdntdrdm  Ndrdyan  for  the  respondents. 

Cur,  adv.  vult 
West,  J. : — Tho  defendants,  in  tho  present  case,  sued  the 
plaintifEs  duiing  their  minority  for  a  portion  of  the   Waian 
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^^^^'        lands  held  by  the  latter.     As  to  a  part  of  their  claim  they 
Dhar9(a'ji   succeeded,  one  pdv  equal  to  30  bighds  having  been  awarded 
t».  to  them  ;  as  to  the  remainder  they  failed.     The  decree  to 

g^^^'V^/,  this  effect  was  made  in  April  1863,  and,  in  the  latter  part 
of  that  year,  an  application  for  execution  was  madi,  which, 
in  January  1864*,  was  rejected  on  tho  ground  (an  insuffi- 
cient one  as  is  admitted)  of  its  not  having  been  accompanied 
by  a  copy  of  tho  decree.  Some  negotiations  for  a  settle- 
ment of  the  family  dispute  appear  to  have  been  meanwhile 
going  on,  tho  chief  agent  in  which  was  Kallidnrdv,  tho 
father-in-law  of  tho  plaintiff,  Dharmaji,  and  tho  Assistant 
Judge  has  found  that  tho  land  now  in  dispute  was  made 
over  to  the  defendants  in  fulfilment  of  the  private  agree- 
ment thus  arrived  at.  When  precisely  this  agreement  was 
concluded,  or  when  it  was  carried  out  by  a  delivery  of  the 
two  pdvs  of  land,  the  Assistant  Judge  has  not  found.  If  the 
agreement  was  made  in  the  month  allowed  for  appeal  sub- 
sequent to  the  decree  obtained  in  April  1863,  the  presump- 
tion is  strong  that  Dharmaji,  the.  elder  of  tho  plaintiffs, 
against  whom  the  decree  had  been  obtained  as  a  minor,  was 
still  in  that  condition.  If  the  negotiation,  as  is  irresistibly 
suggested  by  the  application  for  execution,  rejected  in  Janu- 
ary 1864,  had  not  been  completed  at  that  date,  then  the 
right  of  appeal  had  been  lost  by  tho  present  defendants 
through  the  lapse  of  time.  As  to  tho  age  of  the  plaintiff, 
Dharmaji,  the  Assistant  Judge  says,    "  Plaintiff  admits  that 

he  is  now  (15th  November   1872)  24  years  of  ago  

it  follows,  therefore,  that  he  was  of  ago  in  1864."     Prom 

Dharmaji's*  statement  that  he  was  24  years  old  in  November 

1872,  it  cannot  be  inferred  that  ho  was  more  than  fifteen  in 

the  early  part  of  1864,  and  the  Assistant  Judgo  adopts  the 

view  that  Dharmdji  was  a  minor  at  tho  time  of  tho  agreement 

and  transfer,  by  placing  his  obligation  on  the  ground,  not  of 

the  transaction  having  been  originally  binding  on  him,  but  of 

his  ratification  or  adoption  of  it  af  tor  he  attained  his  majority 

by  the  receipts  which  ho  gave  to  the  defendant,  Gurrav,  in 

1866, 1867,  and  1868.    Clearly  then  the  land  was  not  made 
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over  to  the  defendants  as  alleged   by  tliem,  that  is,  after        1873. 


Dharmdji  had  come  of  age,  and  in  virtue  of  an  agreement    dharma'ji 
which  he  himself  carried  into  execution.  Va'man 

V, 

Gurra'v 
It  is  unnecessary  to  insist  on  the  special  protection  which   Shbiniva's. 

the  law  gives  to  an  infant.  He  cannot  enter  into  a  contract 
binding  on  himself  except  for  necessaries,  capnot  deprive 
himself  of  his  estate  so  as  to  prevent  his  annulling  the  trans- 
action when  he  comes  of  age.  He  who  enters  on  the  infant's 
estate  will  be  made  responsible  as  a  bailiff  or  guardian,  if 
not  as  a  trespasser:  WylUe  v.  Ellice  (a),  Blomfield  v.  Eyre  (6). 
Similarly,  the  Hindu  Law  invalidates  a  gift  made  by  an 
infant  donor  (Vyav.  May.  Ch.  9  pi.  6).  The  appointment,  and 
the  powers  and  duties  of  guardians,  are  variously  regulated 
by  different  systems  of  law.  Where  a  father  has  died  with- 
out making  a  provision  on  the  subject,  the  English  Courts 
ascribe  to  a  mother  a  guardianship  by  nature  until  the  in- 
fants attain  their  majority  :  Mendes  v.  Mendes  (c).  The 
Hindu  law  clothes  her  with  a  similar  duty  or  privilege  :  Rayn 
Dhun  Doss  V.  Rarr*  Ruttun  Diitt  (cQ,  and  she  may,  as  guardian, 
act  for  the  infant  in  settling  the  terms  of  a  partition  :  Nallapa 
Reddiv.  Balammal  (e),  Lakshmibdi  v.  Ganpat  Morohd  (/). 
But  just  as  under  the  English  law,  Lord  Hardwicke  in 
Plersoii  V.  Shore  (g)  said,  "  If  this  indeed  had  been  wantonly 
done  by  the  guardian,  without  any  real  benefit  to  the  infant, 
it  would  have  been  proper  to  come  into  a  Court  of  Equity 
to  be  relieved  against  it, "  and  limited  the  guardian's  power 
to  such  acts  as  the  infant,  if  of  mature  years,  might  reason- 
ably have  done ;  so  in  the  case  of  Temmakal  v.  Subbammdl  {h) 
and  in  many  others  under  the  Hindu  law,  the  transac- 
tions, into  which  guardians  enter  on  behalf  of  their  wards, 
must,  it  has  been  held,  secure  to  the  latter  some  demonstrable 
advantage,  or  avert  some  obvious  mischief  in  order  to  obtain 
recognition  in  the  Courts.     Instances  of  what  may  and  of 

(a)  6  Hare  605.  (5)  14  L.  J.  Oh.  260. 

(c)  3  Atk.  624.  ((Q  10  Calc.  W.  R  Civ.  R.  425. 

(e)  2  Mad.  II.  C.  Rep,  182.  (f)  4  Bom  H.  C.  Rop.  0.  C.  J.  159. 

(g)  I  Atk.  481.  (A)  2  Mad.  H.  C.  Rep.  47. 
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1873.        what  may  not  be  done  will  be  found  in  Bodh  Mvll  v.  Oou- 
Dharma'ji    *'^'  Sunkur  (i),  and  Baboo  Kumola  Perahad  Narain  Singh  v. 
Va'man      ^ohh  Lai  Sahoo  (j). 

S^RmivA^  "^^  question  arises  then :  whether  the  arrangement  en- 
tered into  by  the  mother,  Tdibdi,  of  the  plaintiffs  in  this  case, 
was  so  manifestly  beneficial  to  her  wards,  and  so  governed 
on  the  part  of  those  dealing  with  her  by  considerations  of 
what  was  fair  to  the  infants  under  her  care  as  to  be  binding 
on  the  latter.  The  compromise  of  doubtful  claims  is  a  basis 
for  binding  engagements  both  at  law  and  in  equity ;  and  for 
the  settlement  of  family  disputes  especially,  '^  it  is  clear  that 
when  parties  enter  into  a  compromise  or  family  arrange- 
ment in  order  to  avoid  litigating  the  question  as  to  whether 
one  of  the  parties  is  entitled  to  certain  property  or  not,  such 
compromise  will  not  be  set  aside,  although  it  should  oventual- 
^  ly  turn  out  that  the  party  taking  something  under  the  com- 

promise was,  in  reality,  legally  entitled  to  nothing :"  Thorn- 
hrough  v.  Baker  {k)  *,  and  that  the  Courts  will  make  many 
allowances  in  order  to  support  any  arrangement  of  this  kind 
is  shown  by  the  leading  case  and  several  of  the  cases  quoted 
in  the  notes  to  StapUton  v.  Stapilton  {I).  Apparent  inad- 
equacy of  consideration,  for  instance,  has  much* less  influence 
in  such  transactions  than  those  of  the  ordinary  kind :  Thorn- 
hrough  v.  Baker  [supra),  Howard  v.  Harris  (m).  The  inti- 
mate connexions  of  a  ELindu  family  might  warrant  the 
extension  of  these  principles  to  somewhat  remoter  relatives 
than  under  the  English  system ;  but  the  conditions,  under 
which  they  are  to  be  applied  at  all,  are  that  the  parties  bo 
on  equal  terms,  the  absence  of  imposition  or  undue  pressure^ 
and  the  existence  of  something  to  bo  compromised.  A  com- 
promise, in  good  faith,  of  a  claim  wholly  unfounded,  is  a  good 
consideration  for  a  promise  :  CalUslier  v.  Bisdhoffdieim  (n) ; 
but  where  this  good  faith  does  not  exist  "  forbearance  of  an 
unfounded  suit  is  no  forbearance,''  as  was  said  by  Lord  £1- 

(i)  6  Calc.  W.  Hop.  Civ.  R 16.  ( j)  Ibid.  30. 

(A)  2Whito  &  Tud,  3rd  Ed.  035.  (0  2  Tud.  L.  C.  3rd  Ed,  756. 

(m)  2  White  &  Tud.  3rd  Ed.  947.  (n)  L.  B.  5  Q.  B.  449. 
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lenborough  in  Jones  v.  Ashlnirnluim  (o).     If,  therefore,  the        1^73. 


respective  claims  of  the  branches  of  the  family  in  the  present    dharma'ji 

case,  represented  by  Dharmdji  and  Gurrdv,  had  been  unde-      '^^'"^ 

termined  by  judicial  decision,  it  would  have  been  an  arrange-     Gueha'v 

Shriniva'sl 
ment  that  the  Courts  should,  by  all  means,  support,  if  these 

two  persons  as  adults  had  agreed  to  a  division  of  the  pro- 
perty between  the  respective  branches.  But,  in  fact,  the 
dispute  between  them  no  longer  related  to  a  point  that  ad- 
mitted of  controversy.  Gurrdv  had  sued  and  obtained  an 
award  of  a  portion  of  what  he  had  demanded.  Thus  the 
relative  rights  of  the  parties  had  been  definitely  settled. 
Even  if  Dharmdji  himself,  when  affairs  had  been  placed  on 
this  footing,  had  agreed  to  a  compromise  by  which  Gurrdv 
was  to  obcain  double  of  what  the  Court  had  awarded  to  him 
what  consideration  would  there  have  been  to  support  this  re- 
signation of  an  ascertained  right  ?  Gurrdv  says  ho  intended 
to  appeal,  but  an  appeal  was  not  open  to  him.  The  Assistant 
Judge  has  said  that  ^'  further  litigation   might  have  taken 

place  in  the  execution  of  the  decree,^'  but  this  further  litiga- 

« 

tion,  if  any  occurred,  must  obviously  have  been  all  to  tho 
disadvantage  of  the  judgment-creditor,  Gun'dv,  himself,  and 
could  form  no  ground  for  his  receiving  60  bighds  instead  of 
30.     Whether,  if  Dharmdji  being  an  adult  had  delivered  the 
land  to  Gurrav,  he  could,  in  his  own  right,  recover  it  back, 
may  admit  of  question  (see  1  Camph  136,  2  Bv.  Potth.  406)  ; 
but  as  he  was  a  minor,  he  cannot  be  prejudiced  by  an  act  to 
which  he  could  not  validly  consent.     His  mother,  it  is  said, 
did  consent,  but  what  is  the  value  of  this  ?     She  was  a 
woman,  and  as  such  regarded  by  the  Hindu,  as  by  the  En- 
glish law,  as  especially  subject  to  imposition  (Vyav.  M.  Ch.  1 
S.  II.  pi.  10).     She  was  a  widow  with  her  elder  son  close 
on  his  majority,  and  with  a  second  son  but  throe  or  four 
years  younger.     She  had  resisted  the  claim  made  by  Gurrdv 
throughout  the  lawsuit  instituted  ^by  him.     She  could  not 
then  have  thought  his  demand  for  twice  as  much  as  had  been 
awarded  to  him  a  just  one.    It  is  inconceivable  but  that 

(o)  4  East  404, 
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1873.        some  undue  influence  must  have  been  brouglit  to  bear   in 

Dharma'ji    order  to  make  her  yield  to  it.     She  would  probably  have  a 

Va'man      claim  to  the  interference  of  a  Court  of  Equity,  had  she  been 

Gurba'v     dealing  with  her  own  property.     How  much  stronger  a  claim 

have  her  sons  whose  property  she  aflFected  to  deal  with  ?    All 

the  circumstances  are  wanting  which  could  give  efficacy  as 

against  them  to  so  one-sided  a  transaction. 

The  Assistant  Judge  has  considered,  however,  that  the 
plaintiff  Dharmaji  has,  by  his  conduct,  since  he  came  of  age, 
adopted  the  compromise  made  on  his  behalf.  It  is  no  doubt 
the  law,  as  shown  by  the  cases  already  referred  to,  that  the 
Courts  will  not  interfere  with  a  family  settlement  long  ac- 
quiesced in.  They  will  not,  on  a  change  of  circumstances, 
upset  an  arrangement  even  between  strangers,  the  benelit 
of  which  has  been  taken  for  many  years  by  the  party  who 
seeks  to  overthrow  the  compromise.  In  the  case  of  Smith  v. 
Lmv  (p),  the  defendant  had,  as  an  infant,  joined  his  mother  in  a 
lease  of  property  belonging  to  him  and  his  five  brothers.  Rent 
had  been  received  from  the  lessee  until  ten  years  after  the 
youngest  of  the  family  had  come  of  age,  that  is,  probably,  for 
seventeen  or  eighteen  years,  at  least,  after  the  eldest  brother 
had  attained  his  majority.  An  action  was  then  brought  to  eject 
the  lessee,  but  Lord  Hardwicke  on  a  bill  brought  in  equity 
established  the  lease.  So  in  Cole  v.  Gihboii8{q),  a  subsequent 
confirmation,  without  fraud  or  surprise,  of  a  bargain  that 
could  not  itself  be  enforced,  was  held  by  Lord  Talbot  to  give 
it  validity.  But  then,  as  observed  in  a  note  to  this  case,  the 
party  confirming  must  be  fully  apprized  of  his  right  to  be 
relieved  against  the  original  transaction.  The  same  principle 
seems  to  be  involved  in  Walker  v.  Symonds  (r).  Where  a 
plaintiff  had  not  been  aware  of  his  right  to  eject,  he  was 
allowed  to  proceed  though  he  had  received  rent  for  twenty 
years  after  coming  of  age  under  an  invalid  lease  made  during 
his  nonage  by  his  guardian :  Hicks  v.  Morant  (s).  What 
effect,  then,  are  we,  guided  by  those  principles,  to  ascribe  to 

(p)  1  Atk.  489.         (q)  3  P.  Wma  289.        (r)  3  Swanst.  G9. 

(6)  2  Dow  &  CI.  414. 
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the  receipts  which  the  Assistant  Judge  has  construed  as  a        1873. 

*  ratification  of  the  conveyance  "  to  Gurrav  ?     ITie  receipts   Dkarma'ji 

are  for  contributions  by  Gurrdv  of  a  portion  of  the  Judi  or        ^^^^ 

reduced  assessment  of  the  Watan  proportional  to  the  par*-     GueraV 

Shbiniva's* 
made  over  to  him.     They  do  not,  as  in  the  English  cases,  in 

which  the  payment  and  receipts  of  rent  have  been  hold  a 
binding  acknowledgment  of  tenancy,  imply  any  relation  of 
landlord  and  tenant  as  subsisting  between  the  parties.  Gur- 
rdv  has  insisted  on  his  proprietary  right,  and  in  that  right 
has  obtained  possession  of  the  land.  His  payments  to 
Dharm&ji  were  made,  because,  as  the  whole  Watan  was 
entered  in  the  name  of  the  latter  as  representing  the  princi- 
pal branch,  he  alone  couli  settle  directly  with  Government 
for  its  demand,  though,  on  his  failure,  the  amount  due  might 
be  realized  from  Gurrdv  or  any  other  actual  holder  of  the 
land  (Reg.  XVII.  of  1827''  Sec.  5,  cl.  2  ).  Dharmaji  received 
no  improved  rent  from  Gurrdv ;  so  that  there  was  here  no 
taking  of  a  benefit  under  a  contract  which  the  taker  after- 
wards seeks  to  repudiate  when  it  has  become  burdensome- 
He  was  substantially  a  mere  agent  in  passing  on  from  Gurrav 
to  the  Government  a  payment  inseparably  attached  to  the 
enjoyment  of  the  land. 

Still,  however,  these  documents,  or  at  least  two  of  them, 
do  contain  admissions,  that  the  WaUm  land  occupied  by 
Gurrdv  hcid  been  given  to  him  as  having  fallen  to  his  share. 
If,  then,  the  admissions  had  been  so  often  repeated  and  over 
BO  long  a  period  as  in  the  case  of  Smith  v.  Low  {supra), 
or  for  any  considerable  time  after  Dharmdji  had  attained 
complete  maturity  of  understanding,  we  should  have  felt 
bound  not'  to  disturb  an  arrangement  which,  however  inde- 
fensible at  its  inception,  had  been  so  recognized  and  adopted 
by  the  party  who  might  have  called  it  in  question.  But 
the  receipts  were  really  given  by  a  boy  of  from  sixteen  to 
nineteen  years  of  age.  The  very  form  of  them,  carefully 
moulded  into  an  assurance  of  Gurrdv^s  right,  suggests  the 
operation  of  Bis  mind  rather  than  of  Dharmdji's  only  in 
drawing  them  up.     Dharmdji  cannot,  indeed,  be  relieved  from 

41  HG 
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1873.       their  operating  as  evidence  against  him,  but  they  do  not  act 


Dharma'ji   fts  estoppels  or  with  the  conclusive  effect  which  the  Assistant 
Va'mah      Jxxige  hss  ascribed  to  them.     The  land  had  been  made  over 


V. 


Gubra'v     to  Gurr&v ;  in  a  sense,  it  had  fallen  to  his  share.    A  boy  of 
Shkiniva's.     .  . 

sixteen  might  probably  suppose  that  the  arrangement  had 

been  justly  and  properly  made,  but  there  is  nothing  to  indi- 
cate that,  after  being  fully  aware  of  his  legal  position  in 
relation  to  Gurrdv,  he  deliberately  accepted  that  arrange- 
ment. There  is  nothing  to  show  that  he  knew  he  was 
entitled  to  relief  in  equity  against  the  agreement  entered 
into  by  his  mother  during  his  minority.  Thus  viewed,  his 
admissions,  though  undoubtedly  evidence  against  him^  are 
not  evidence  of  a  conclusive  character.  They  do  not,  under 
the  circumstances,  make  that  a  binding  compromise  which 
was  ineffectual  before.  Equity  extends  its  aid  after  the 
attainment  of  their  majority  to  those  who,  as  infants,  had 
become  involved  in  transactions  that  would  injure  them,  (a) 
and  this  appears  to  be  a  proper  case  for  the  exercise  of  such  a 
jurisdiction. 

So  far,  therefore,  as  the  agreement,  under  which  Gurr&v 
holds  the  sixty  biglids  of  land,  extends  beyond  the  Court's 
award  to  him  in  1863  of  thirty  bighda,  we  think  it  cannot  be 
sustained.  This  appears  to  have  been  the  view  of  the  Subor- 
dinate Judge,  who  tried  the  present  case  in  the  Court  of  first 
instance,  and  his  decree  must  be  restored.  The  agreement 
will  thus  be  made  to  give  effect  to  the  rights  of  the  parties 
as  clearly  ascertained.  For  more  than  this,  Gurriv  could  not 
effectively  stipulate,  and  T&ib&i,  as  a  guardian,  could  concede 
no  more. 

The  view  we  have  taken  of  this  case,  as  between  Dharm&ji 
and  Gurr&v,  makes  it  unnecessary  to  enter  on  a  discussion  of 
Devr&v's  liability  or  non-liability  for  the  acts  of  his  brother. 
We  will  say  no  more  than  that,  even  while  he  may  bind  him- 
self, the  managing  member  of  a  Hindu  family  cannot,  by 
plainly  improvident  and  groundless  admissions,  transfer  the 
patrimony  of  his  brothers  gratuitously  to  a  stranger ;  nor 
will  the  Court  lend  its  aid  to  such  transactions,  essentially 
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opposed,  as  they  are,  to  the  first  principles  of  equity,  what*        1873. 


ever  technical  fonn  they  may  assume.  '  DHiiRMA'ji 

The  decree  of  the  Assistant  Judge  is  reversed  and  that         v, 
of  the  Subordinate  Judge  restored.     Costs  on.  respondents.    Sm^Nm/a 


[Appellate  Civil  Jurisdiction. J 

Special  Appeal  No.  3*  of  1873.  A"ugust  W: 

Prbma'bha'i  HEMi'BEA'i  and  o\Aievs  ..^..Appellants. 
T.  H.  Brown •« Respondent 

P^ine^ptU  and  AgwU'-Ext9nt  of  Authority --Knoum  limit — 

DivinhiHty  of  Claim. 

A  firm  of  carriers  authorize  one  of  their  partners  to  draw  Mils  oir<  the 
firm  to  the  extent  of  Es.  200  each.  The  partner,  acting  in  excess  of  his 
authority^  and  without  the  knowledge  of  the  firrn^  made  two  promissory 
notes,  in  the  name  of  the  firm,  for  R&  1,000  each.  The  plaintiff  knew 
the  partner  was  limited  to  a  paiticular  sum,  but  also  knew  that  two  of  his 
bills  for  Rs.  300  each  had  been  previously  aoceptediby  the  firm.  In  an 
action  on  the  notes  :*- 

Held,  Ist^that  the  firm  was  not  liable  for  the  whole  'amount  drawn -; 
and  2ndly,  that  the  contract,  whereon  the  action  was  founded,  was  not 
capable  of  division,  and^  therefore,  the  firm  was  not  liable  to  the  extent 
of  Rs.  200. 

fPHIS  was  a  special  appeal  from  the  decifiion  of  F.  D., 
-^  Melvill,  District  Judge  of  Ahmadabad^  affirming  the 
decree  of  the  Second-Glass  Subordinate  Judge  of  the  same* 
place. 

The  action  was  brought  by  T.  BL  Brown,  as  indorsee  of. 
two  promissory  notes,  drawn  by  T.  D.  Hewett,  in  the  name 
of  Hewett  and  Co.  of  Ahmadabad,  for  Bs.  1 ,000  each.  The^ 
plaintiff  sought  to  recover  the  amount  from  the  members  oi 
the  firm  of  Hewett  and  Co. 

The  defendants  pleaded  that  Hewett  had  no  authority  to 
draw  the  notes,  or  incur  any  debts  on  account  of  the  firm 
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1873.       and  denied  there  liabUity  to  pay  the  plaintiflTs  claim.     Both 

Prbma'bha'i  the  Lower  Courts  held  the  notes  binding  on  the  firm,  and 

Hema'bha'i  awarded  the  plaintifE's  claim.     The  following  extract  from 

T.  H.  Bbown.  the  District  Judge's  judgment  will  show  his  reasons  for  the 

decision : — 

"  Mr.  Hewett  was  a  partner  in  the  firm  of  Hewett  and 
Co.  The  firm  was  formed  for  the  purpose  of  carrying 
on  a  kind  of  carting  agency  at  the  Ahmadabad  Railway 
Station.  DifEerences,  however,  arose  between  the  firm 
and  the  Railway  Company,  and  Mr.  Hewett  was  sent  to 
England  in  order  to  obtain  a  removal  of  the  diflSculties  and 
obstructions  encountered  by  the  firm.  While  in  Eng- 
land, he,  undoubtedly,  transacted  business  on  account  of 
the  firm,  and  he  drew  bills  on  the  firm  which  were  hon- 
noured  in  this  country.  Finally,  ho  made  the  promissory 
notes  now  sued  on,  signing  them  as  *  Hewett  and  Co.'  But 
one  conclusion  seems  possible  from  these  facts,  namely,  that 
the  firm  is  liable.  Mr.  Hewett  was  really  and  ostensi- 
bly a  member  of  the  firm,  and  transacting  business  in 
England  for  the  firm.  There  was  nothing  unusual  in 
the  fact  of  his  requiring  money  for  necessary  expenses,  and, 
ajs  a  matter  of  fact,  other  bills,  which  he  had  drawn,  had  been 
honoured.  In  the  absence,  then,  of  any  notice  to  the  public, 
that  any  restriction  had  been  placed  on  Mr.  Hewett's  autho- 
rity, persons  with  whom  he  had  dealings  wore  entitled  to  look 
upon  him  as  representing  the  firm,  and  as  having  full  autho- 
rity to  bind  all  the  partners.  There^^aa  nothing  in  the  amounts 
drawn  on  the  promissory  notes  now  sued  on,  which  would 
show  that  ho  must  be  necessaiily  exceeding  his  authority." 

In  special  appeal  one  of  the  grounds  urged  was  that 
Mr.  Hewett  having  boon  deputed  to  England  as  an  agent 
of  the  fii'm,  to  do  a  particular  thing,  strictly  defined  in  an 
agreement  made  with  him  by  the  firm,  and  no  power  to  bor- 
row money  or  make  promissory  notes  having  been  expressly 
given  therein,  or  being  necessary  or  incidental  to  the  doing 
of  that  thing,  the  Lower  Court  was  wrong  in  holding  his 
principals  in  Ahmadabad  bound  by  such  notes  made  by  him 
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in  England^  not  only  without  any  authority,  but  in  opposi-       1873. 

tion  to  their  express  instructions.  Pbema'bha'i 

Hema'bha'i 

The  special  appeal  was  argued  before  Mblvill  and  Pinhby,  ». 

T.  H.  Browv. 

Dhirajldl  Mathurddda  for  the  appellants : — The  Managing 
Agent  of  a  non-trading  partnership,  such  as  a  carting  agen- 
cy, has  no  implied  authority  to  bind  his  partners  by  bills  or 
promissory  notes.  Express  authority  must  be  carried  out 
literally. 

Vdsudev  Jagandth  and  Pdndarang  Balibhadra  for  the 
respondent. 

Ireland  v.  Livingston  (a)  and  Arldpd  Ndyak  v.  Narai 
Keshaoji  &  Co,,  (6)  wore  referred  to. 

Melvill,  J. : — The  plaintiff  in  this  case  sues  as  the  indorsee 
of  two  promissory  notes,  each  for  £100,  dated,  respectively, 
the  10th  and  15th  September  1869,  and  made  by  T.  D. 
Hewett,  in  the  name  of  Hewett  and  Co.  of  Ahmadabad. 

At  the  time  when  he  made  these  notes,  Hewett  was  in 
England,  engaged  in  certain  negotiations  in  the  interest  of 
the  Ahmadabad  firm ;  and  in  the  agreement  executed  to  him 
by  the  firm,  he  is  described  as  '^  the  managing  member  of 
Messrs.  Hewett  &  Co.,"  and  as  having  "  agreed  to  proceed 
to  England  for  the  business  of  Messrs.  Hewett  &  Co.'' 

Under  these  circumstances,  we  should  probably  have  no 
difficulty  in  holding  that  Hewett  had  an  implied  authority 
to  bind  his  firm  by  raising  a  loan  :  Rothwell  v.  Humphreys  (c) 
Thickneaae  v.  BromUow  (c/).  Brown  v.  Kidger  (e).  But  the 
question  whether  he  had  authority  to  draw  a  bill  on  the  firm, 
or  to  make  a  promissory  note  in  the  name  of  the  firm, 
depends  upon  special  considerations  arising  out  of  the 
peculiar  incidents  of  such  negotiable  securities. 

It  is  clear  that  one  partner  of  a  partnership  in  trade,  has 
an  implied  authority  to  bind  the  firm  by  drawing  a  bill,  or 

(a)    L.R.  5Q.B.516.  (6)    8  Bom.  H.  C.  Rep.  A  C.  J.  22. 

(c)    1  Esp.  405.  (d)    2  0.  &  J.  431. 

(c)    Uurl.  &  N.  853. 
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^^73^       giving  a  promissory  note  in  the  name  of  the  firm  ;  but  in  th« 


Prbma'bha'i  case  of  partnerships  which  are  not  of  a  mercantile  character, 
y  there  is  no  such  implied  authority.     Thus,  in  the  case  of  a 

T.  H.  Brown,  mining  company,  Dickinson  v.  Valpy  {/),  or  a  farming 
company,  Oreenalade  v.  Dower  {g),  or  a  firm  of  attorneys, 
Hedley  v.  Bainbridge,  (h),  a,  partner  cannot  bind  the  firm  by 
a  bill  of  exchange  or  a  promissory  note,  unless  he  has  express 
authority  to  draw  or  make  it.  In  the  present  case,  the  firm 
of  Hewett  &  Co.  was  certainly  not  an  ordinary  trading  part- 
nership. It  was  merely  a  carrying  company,  formed  for  the 
purpose  of  carting  goods  from  the  railway  to  the  town  of 
Ahmadabad,  and  the  drawing  and  accepting  of  bills,  or 
making  of  promissory  notes,  was  in  no  way  necessary  for  the 
purpose  of  carrying  on  the  business  of  such  a  partnership^ 
We  must  hold,  therefore,  that  Hewett  had  no  implied  autho- 
rity to  make  the  notes  on  which  the  plaintiff  sues. 

Then  had  he  an  exi»*ess  authority  f  The  only  authority 
shown  in  the  case  is  a  telegram,  dated  the  19th  June  1869> 
which  is  in  these  terms — ''  Draw  on  Maydbh&i  *^  (one  of  the 
partners  in  the  firm)  *'  Rs.  200  each  time.^*  This  is  very 
vague,  for  the  words  do  not  in  any  way  Umit  the  number  of 
bills  for  Bs,  200,  which  Hewett  might  have  drawn.  But 
they  are  sufficiently  clear  as  to  one  point,  viz.,  that  the  firm 
did  not  authorize  Hewett  to  draw  any  single  bill  for  a  larger 
sum  than  Bs.  200»  As  Hewett  had  no  general  authority,, 
arising  from  the  nature  of  the  partnership,  to  draw  bills,  it 
was  incumbent  upon  any  person  taking  his  bills  or  notes  to- 
satisfy  himself  of  the  extent  of  his  special  authority  f  and 
the  plaintiff,  in  his  evidence,  says  that  the  telegram  authoriz- 
ing Hewett  to  draw  was  shown  to  him.  We  feel  constrain- 
ed to  hold  that  the  special  authority  contained  in  the  tele- 
gram limited  Hewett  to  the  drawing  of  single  bills  for 
Bs.  200,  and  vague  though  the  telegram  is,  it  is  sufficiently 
explicit  on  this  point  to  prevent  the  plaintiff  from  urging 
that  he  was  misled  into  the  belief  that  it  authorized  Hewett 
to  draw  for  £100  at  a  time. 

(/)  10  B.  &  0.  128.  (g)    7  B.  &  C.  636. 

(h)    3  Q.  B.  316. 
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It  remains  to  consider  the  finding  of  the  District  Judge,  __}^^' 

that,  notwithstanding  any  want  of  authority  on  the  part  of  Pbema'bha'i 
Hewett,  the  plaintiff  is  entitled  to  succeed  to  the  full   extent  v. 

of  his  demand,  because  other  bills,  which  Hewett  had  drawn»  '^'  ^*  ^^^^' 
had  been  honoured  by  the  firm.  We  think  that  this  proposi- 
tion is  stated  much  too  broadly.  The  principle,  on  which  a 
principal  may,  in  certain  cases,  be  held  bound  by  acts  of  his 
agent,  in  excess  of  the  agent's  authority,  is  that  the  principal 
has,  by  his  words  or  conduct,  induced  a  third  person  to  believe 
that  the  agent's  acts  were  within  the  scope  of  his  authority 
The  plaintiff,  in  his  evidence,  says  that  he  was  aware  that  the 
firm  had  previously  accepted  two  bills  drawn  upon  them  by 
Hewett  for  about  Rs.  300  each.  Was  this  circumstance 
sufficient  to  induce  in  him  a  belief  that  the  firm  had  autho- 
rized Hewett  to  make  notes  for  £100,  in  the  face  of  the 
telegram,  which  he  had  seen,  limiting  Hewett  to  the  draw- 
ing of  bills  of  Rs.  200  only  ?  It  seems  to  us  impossible 
to  hold  that  it  was  sufficient.  In  Morris  v.  Bethell  {i),  the 
defendant  had  honoured  three  bills,  which  had  been  accepted 
in  his  name  without  his  authority,  and  one  of  these  bills  had 
been  held  by  the  plaintiff  himself ;  but  it  was  held  that  he 
was  not  thereby  estopped  from  dishonouring  a  fourth  bill 
similarly  drawn.  It  would  be  a  very  dangerous  doctrine 
that  a  person,  who  honours  two  or  three  bills  drawn  upon  him 
for  an  amount  slightly  in  excess  of  that  for  which  he  has 
specially  authorized  his  agent  to  draw,  thereby  holds  out  to 
the  world  that  he  will  pay  any  promissory  note  which  his 
agent  may  make. 

On  these  grounds,  we  have  arrived  at  the  conclusion  that 

the  plaintiff's  claim  must  be  disallowed.     We  were  at  first 

inclined  to  think  that  he  might  recover  to  the  extent  specified 

in  the  telegram,  viz.,  Rs.  200  on  each  note.     But,  on  further 

consideration,  and  after    referring  to  the  decision   of  the 

Court  of  Exchequer  in  Baines  v.  Ewing  (y),  which  is  a  case 

very   strongly  in  point,  we  think  that  we  must  treat  the 

contract  as  not  capable  of  division,  and  reject  the  plaintiff's 

claim  in  toto. 

(0    L.  R.  5  C.  P.  47.        01     L,  R.  1  Exch,  320. 
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Pbexa'biia'i 


We  reverse  the  decrees  of  the  Courts  below,  so  far  as  they 
HmlVbhI/i'  ^ffw**  ^^^  special  appellants,  and  reject  the  claim  against 

_  „^-  them. 

T.  H.  Browx. 

Costs  of  special  appellants  in  Court  of  first  instance  on 
plaintiff.  Under  the  circumstances  of  the  case,  we  order 
that  each  party  pay"  his  own  costs  in  appeal  and  special 
appeal. 

Decree  reversed. 


[Appellate  Civil  Jurisdiction.] 

August  28.  Special  Appeal  No.  242  of  1873. 

Na'ba'yan  Visa'ji Appellant. 

Lakshu'man  Ba'puji  and  others   Respondents. 

Landlord  and  Tenant — Yearly  Tenancy — Mirdtddr — Indmddr — Khot 
— Custom  of  the  Country — Perpetual  and  hereditary  occupancy 
— Ejecttnent, 

The  defendants  entered  on  land  as  tenants  of  a  Mirdsddr  on  tenns 
which  they  could  not  prove,  but  held  it  at  a  uniform  rent  for  three 
generations  and  for  more  than  fifty  years. 

Held,  that  the  defendants,  in  the  absence  of  any  special  agreement  to 
the  contrary,  had  not  acquired  by  prescription  a  right  of  permanent  tenan- 
cy. 

Whatever  right  of  permanent  tenancy  a  tenant  may,  by  prescription, 
acquire  as  against  an  Indtnddr,  or  a  Khot,  it  would  be  contrary  to  the 
custom  of  the  country  and  to  the  nature  of  mirds  tenure,  to  hold  that 
he  could  acquire  such  a  right  as  against  a  Mirdsddr. 

THIS    was    a    special   appeal  from   the   decision   of    S. 
Hammickj  Assistant  Jndge  at   Poonaj  reversing  the 
decree  of  the  Subordinate  Judge  of  Elieda. 

Ndr&yan  Visdji  brought  this  suit  to  recover  posses- 
sion of  certain  land  from  Lakshiiman^  son  of  Bdpuji^  and  from 
Sakhdr&m  and  Mah&dii,  sons  of  Sankroji.  The  land  was 
originally  the  mirds  property  of  Bhiktiji  B&mchandra^  and 
cultivated^  on  payment  of  rent^  by  an  ancestor  of  Sakh^rfim 
and  Mdh&du.     In  1826^    Bhikdji    mortgaged    the  land  to 
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Bapfiji  (father  of  the  defendant  Lakshuraan).  Bhikaji  having         1873 
subsequently  died,  without  any  issue,  the  iTidradtir  in  1869    Na^ra'^ak 
sold  the  land  to  the  plaintiff  as  his  mira8  property.  ^^^^'^^ 

The  defendant  Lakshuman  stated  that  the  land  had  been  Ba>u'ji^^ 
mortgaged  to  him  by  Bhikiji  Rimchandra,  who  alone  had 
the  power  to  redeem  it.  He  also  set  up  his  mortgage  lien 
on  the  land.  The  other  defendants  pleaded  permanent 
tenancy,  and  stated  that,  as  they  had  occupied  the  land  for 
more  than  fifty  years,  they  could  not  be  ousted. 

The  Subordinate  Judge  found  that  the  land  had  been 
mortgaged  to  the  defendant  Lakshiiman  Bapfiji  by  the  original 
Mirdsddv,  and  held  the  plaintiff  entitled  to  redeem  it  on 
payment  of  Rs.  800  to  Lakshuman,  and  to  recover  possession 
thereof  from  the  other  defendants* 

In  appeal,  the  Assistant  Judge  reversed  the  decree,  and 
held  Sakhdrim  and  Miihadd  to  be  permanent  tenants,  entitled 
to  occupy  the  land  on  payment  of  rent. 

In  special  appeal,  the  plaintiff,  among  other  objections, 
urged  that  the  Lower  Court,  in  the  absence  of  evidence  that 
the  respondents  Were  perpetual  tenants,  ought  to  have  held 
them  to  be  tenants  from  year  to  year. 

The  special  appeal  was  argued  before  Melvill  and  Pinhey, 
JJ.,  on  the  28th  August  1873* 

Bahiravndth  Manrjesk  for  the  appellant. 
JandnVian  Sakhdrdm^  contra* 

Melvill,  J. : — The  respondents  admit  that  they  entei-ed  as 
tenants  of  a  Mirdsddr^  whose  rights  have  lapsed  to  the 
Lidinddr  of  the  village,  and  have  been  by  him  conveyed  to 
the  plaintiff  in  this  suit* 

The  respondents  cannot  prove  the  terms  on  which  they 
entered ;  but  it  is  admitted  that  they  have  held  for  three 
generations  and  for  more  than  fifty  years*  It  is  contended 
that  this  long  enjoyment  is  sufficient  to  create  a  legal 
presumption  that  the  original  lease  conferred  a  perpetual  and 
hereditary  right  of  occupancy,  and  that,  at  any  rate,  having 
42  0  H 
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^^^•^'        lield  SO  long,  they  cannot,   according  to  the  custom  of  the 

Na'rVyan     country,  be  ejected,  so  long  as  they  pay  such  reasonable  rent 
t,"  as  may  be  demanded  of  them. 

Laksiiu'maN 

Ba'pu'ji.  It  has  been  repeatedly  decided  by  this  Court  that  occupa- 
tion by  a  tenant  for  a  number  of  years  does  not  create  a 
presumption  that  the  land  was  originally  demised  on  a 
perpetual  lease.  The  decision  in  Amuiji  A'ppaji  v.  Kasi 
A'tmuji  (a)  appears  to  tend  to  a  different  conclusion ;  but 
that  it  does  not  really  do  so  is  apparent  from  the  observa- 
tions made  by  one  of  the  learned  Judges  who  decided  it  in 
a  subsequent  case :  8  Endar  Laid  v.  Lallu  (6).  The  re- 
spondents, having  admitted  that  they  entered  as  tenants,  and 
not  having  proved  any  special  agreement  to  the  contrary,  must 
be  presumed  to  have  entered  as  tenants  from  year  to  year. 

As  regards  the  custom  of  the  country,  there  is,  no  doubt, 
some  authority  for  holding  that,  as  against  an  IndTiuhir  or 
a  Khoty  a  tenant  may,  by  length  of  occupancy,  acquire  a 
right  of  permanent  tenancy.  But  the  landlord  in  the 
present  case  is  a  Mlrdsddr ;  and,  undoubtedly,  according  to 
the  custom  of  the  country,  a  Mirdsdur  would  have  a  right 
to  eject  any  other  occupant  from  his  land,  oven  after  a  longer 
period  than  that  for  which  the  respondents  are  proved  to 
have  held.  This  would  be  the  case  even  if  such  occupant 
had  entered  adversely  to  the  Mirdsddr  ;  and  a  fortiori  would 
it  be  the  case  when  he  had  entered  as  his  tenant.  It  seems 
to  us  that  a  decision  that  the  tenant  of  a  Mirdsddr  may,  by 
prescription,  acquire  mirds  rights  against  his  landlord,  would 
be  directly  opposed  to  the  custom  of  the  country  and  to  the 
nature  of  the  mirds  tenure. 

We  are,  therefore,  of  opinion  that  the  decree  of  the  Assistant 
Judge  must  be  reversed,  and  that  of  the  Subordinate  Judge 
restored.  The  special  respondents  must  bear  the  costs  in 
the  regular  appeal;  but,  under  the  circumstances  of  the 
case,  we  order  that  each  party  bear  his  own  costs  in  special 
appeal. 

(o)    3  Bom.  H.  C.  Rep.  A.  C.  J.  124.        (b)    7  Idem.  Ill, 
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[Appellate  Insolvent  Jurisdiction.] 
In  re  Dhanjibha'i  Kharsetji  RatnatiAR  and  another.       isra 

August  21. 
Insolvency — Assifftitnent  to  tntslees  for  benefit  of  crediibrs— Voluntary 

assignment — Pressure — Indian  Insolvent  Debtors'  Act — Stat,  11  <£*  12 

Vict,^  ch,  XXLy  s,  24. 

Where  two  insolvent  partners, being  sued  by  two  of  thoir  creditors,  and 
urgently  pressed  by  others,  called  a  meeting  of  their  creditor  to  consult 
them  as  to  the  course  to  bo  adtipted,  and  the  creditors  at  such  meeting 
resolved  that  the  affairs  of  the  insohncnts  should  be  wound  up,  under 
a  deed  of  assignment  in  trust  for  tho  benefit  of  their  creditors,  and,  in 
pursuance  of  this  resolution,  (  which  was  not  shown  to  have  been  pro- 
posed by  or  to  have  originated  with  the  insolvents,)  a  deed  of  composi  - 
tion  was  drawn  up  and  executed  by  the  insolvents,  whereby  they  as- 
signed their  entire  property  to  trustees  for  tho  benefit  of  all  their 
creditors  who,  before  a  certain  specified  time,  should  sign  the  deed  ; 

It  loas  held  that,  under  these  circumstances,  the  composition  deed  could 
not  bo  considered  a  voluntary  assigimient  within  the  meaningof  Sec.  24 
of  the  Indian  Insolvent  Debtors'  Act,  and  tlie  deed  was  accordingly  up- 
lield.  Tho  onus  of  proving  an  assignment  to  be  voluntary  within  the 
meaning  of  the  above  section  lies  upon  tho  person  impugning  it. 

Whether  one  of  the  creditors  of  an  insolvent,  without  the  consent,  or 
without  using  the  name,  of  tho  Official  Assignee,  can  take  steps  in  tho  In- 
solvent Court  with  a  view  to  have  an  assignment  by  an  insolvent  to 
trustees  set  aside  as  Yohmiary r-Quare' 

rpHIS  was  an  appeal  from  an  order  made  by  Pinhey,  J., 
-*•      as  Commissioner  in  the  Insolvent  Court,  discharging 
with  costs  an  order  made  by  Bayley,  J.,  ex  parte  on  the 
application  of  Jamsetji  Ratnagar,  an  opposing  creditor  of 
tho  insolvents,  whereby  it  was  ordered,  under  Sec.  26  of 
the  Statute  11  and  12  Vict.,  c.  21,  that  Fardunji  Framji 
and  two  others  (Trustees  of  a  deed  of  composition,  dated  tho 
IGth  of  December  1872,  executed   by  the  insolvents  and 
their  partner  in  favour  of  all  their  creditors  who,  within  three 
calendar  months,  should  execute  the  same,)   should  hold  and 
retain   all    property   belonging  to  the  insolvents   in    tlicir 
power  or  control,  and  all   the  proceeds   thereof  until   the 
Insolvency  Court  should  make  further  order  concerning  the 
same.     The  followiug  i;s  a  brief  resume  of  the  facts  of  the 
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1873.      case :  their  effect  is  fully  stated  in  the  judgment  of  the 


Dhanjibha'i  Court. 
Kharsstji 
Ratna'oar.       rjij^Q    insolvents   were   merchants    carrying'   on  bnsiness 

in  partnership,  both  in  Bombay  and  in  China.  They  be- 
came involved  in  difficulties  towards  the  end  of  1872,  and 
on  the  26th  of  November  of  that  year  a  meeting  of  their 
creditors  was  convened,  but  no  definite  steps  were  then  taken. 
After  the  meeting  several  of  their  creditors  jH-esaed  the  insol- 
vents much  for  payment  of  their  claims,  and  two  of  such 
creditors  (one  of  them  being  the  opposing  cre<£tor  and  the 
applicant  in  the  present  proceedings)  filed  suits  in  the  High 
Court  against  the  insolvents.  The  latter  were,  therefore, 
compelled  again  to  call  a  meeting  of  their  creditors  which 
they  did.  This  creditors*  meeting  took  place  on  the  I4th  of 
December  1872,  and  at  it  a  resolution  was  passed  to  wind 
up  the  affairs  of  the  insolvents  by  a  private  trust  deed,  and 
three  pers(»i»  were  ajqxunted  trustees  for  the  purpose, 
namefy,  IWdonji  IV^mji  Cc^Ii^  Eeshavp  I>eTJi>  and 
Mohaniji  M£nikehand.  In  porsuanee  <^  the  above  reso- 
lution a  trust  deed  was  preparec^  and  the  ssane  was  executed 
by  the  insolvents  on  the  16th  of  December.  The  trust 
deed  conveyed  the  wholo  property  of  the  insolvents  to 
the  tntsteea  who  had  been  appcnnted  at  the  creditors' 
meeting  in  trust  for  the  ben^t  of  all  the  creditors  of  the 
insolvents  who  shoujid  come  in  and  sign  the  deed  within 
three  months  from  the  date  of  its  execution.  Alt  the 
creditoijs  of  the  insolvents,  including  tho  opposing'  creditor 
and  the  other  creditor  who  had  filed  smts  against  tho 
insolvents,  had  due  notice  of,  but  tho  latter  two  creditors 
did  not  attendj^the  meeting.  A  large  proportion  of  tho  other 
crecQtcnnft  attended  it« 

On  the  23rd  d  December  the  sdieitors  of  tho  trustees 
wrote  to  the  creditors  who  had  filed  suits  against  the  insol- 
vents, asking  them  to  withdraw  the  suits  and  come  in 
and  sign  the  composition  deed,  informing  them  that  the 
time  for  doing  so  would  expire  upon  the  17th  of  March  1873  ; 
but,  notwithstanding  such  notice^  the  creditors  proceeded 
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with  their  suits^  and  the  insolvents,  in  consequence^  on  the       1873. 


13th  of  January  1873,  filed  their  petition  and  schedule  in  Dhahjibha'i 
the  Insolvent  Court.    On  the  next  day  the  opposing  creditor  ^^^^j^ 
obtained  a  decree  against   the   insolvents,  but^  in    conse- ' 
quence  of  their    having  filed  their    petition  and    schedule 
in  the  Insolvent    Court,  the  execution  of  the  decree  was 
stayed.     Subsequently,  the  opposing  creditor  obtained  in  the 
Insolvent  Court  the  injunction  against  the  trustees  from  the 
order  discharging  which  the  present  appeal  was  presented. 

Starling  (with  him  the  Honourable  A.  R,  Scobte,  Advocate 
General,)  for  the  opposing  creditor  and  appellant,  contended 
that  the  composition  deed  in  this  case  not  having  been  made 
for  the  benefit  of  all  the  creditors,  but  for  the  benefit  of 
those  only  who  should  come  in  and  sign  it  to  the  exclusion 
of  the  rest,  was  void :  Irving  v.  Gray  (a).  Though  that  case 
was  decided  upon  the  English  Statute  of  1849,  it  only 
embodied  the  general  principle  that  such  deeds  are  only 
Valid  against  not  assenting  creditors  when  they  are  for  the 
benefit  of  all  the  creditors.  The  cases  of  Fisher  v.  BeU  {b), 
TeUey  v.  Taylor  (c),  and  Ex-parte  Hit  organ  {ct),  show  the 
manner  in  which  the  Courts  apply  this  principle.  See  also 
Bloomer  v.  Darhe  {e)^  and  Larpenb  v.  Bihhy  (/).  There 
is  no  clause  in  the  present  composition  deed  in  express 
terms  excluding  any  of  the  creditors;  but  the  trust 
being  for  those  who  sign  before  a  particular  day,  some  of 
the  creditors  are  partially  excluded  from  its  benefit.  See 
1  Story  Bq.  Jur.  S.  370  and  S.  1036*  A&  to  the  effect  of  the 
creditors  not  coming  to  sign  or  expressing  their  assent  to  the 
deed  before  the  insolvency,  see  Ildcrion  v.Caatrique  (g),  Uder-^ 
ton  V.  Jewell  (h),  Ez-parte  Morgan  (i),  Ex-parte  Itawling» 
(j ),  Biron  v.  Mount  (Jc),  BevJiam  v.  Broadhurst  (i).  In- 
dependently of  this  objeotion,  the  facts  before  the  Court 

(a)  3  H.  &  N.  34.     (h)  12  0.  R  363.  S.  0. 21  L.  J.,  C.  P.  228 
(c)   1  El.    &  BL  521.  (d)  32  L.  J.  Bkptcy  15. 

(c)    2  0.  B.  N.  S.  165.  (/)  6  H.  L.  Oa.  -481. 

{ff)\SL,  T.,N.S.606— B.  C.  {h)  33  L.  J.,  N.  S.,  C.  P.  148, 151. 
(i)    1  Do  G.  Jo.  &  Smi.  288.  (j)  1  De  G.  Jo.  &  Smi.  225. 

(it)  24  Beav.  642.  (I)  3  Hurl.  &  Colt.  472. 
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1873.        show  that  this  was  a  voluntary  conveyance  by  the  insolvent 


Dha.njibh4'i  to  the  trustees,    and  that  being  so,  it  is  void  under  Sec. 

^"4Tw.   24  of  the  Indian  Insolvent  Act. 

Macpherson  (with  him  Marriott)  for  the  respondents 
argued  that  the  cases  cited  were  decided  upon  the  English 
Bankraptcy  Acts,  which  give  to  the  deeds  executed  under 
their  provisions  a  greater  effect  than  deeds  have  here  or  had 
in  England  before  those  Acts  wore  passed.  Before  their 
passing,  such  deeds  did  not  prevent  the  non-executing  cre- 
ditors from  suing  the  insolvent  pwsonally,  though  they  did 
protect  the  assets  in  the  hands  of  trustees  :  Johiison  v. 
Fesemeyer  (m),  Raworth  v.  Parker  (n)  (in  which  case  the  deed 
was  executed  in  ISoS), Whitmore  v.  Turguand  (a),  where  the 
deed  was  executed  in  1861.  For  the  law  in  Bombay,  see 
Bamanji  Mdnikji  v.  Naoroji  Pdlanjl  (j>),  and  Bdpuji  Audit- 
rdm  V.  Umedbluci  (q) .  Besides  in  England  the  mere  fact  of 
executing  a  composition  deed  is  an  act  of  bankruptcy.  The 
affidavit  of  the  insolvent,  Dlianjibhai  Klharsetji  Ratnagar, 
shows  that  this  conveyance  was  not  voluntary,  but  that  it 
was  the  result  of  pressure :  Mogg  v.  Baker  (r),  Edwards  v. 
Glyn  {s),  Joh/iison  v.  Fesenieyer  (t),  Strachin  v.  Barton  (u), 
approving  of  Mogg  v.  Balcer  ;  Story^s  Equity  Jurisprudence 
1030  a;  Norrrmn  v.  Thompson  {v)y  Pkli^tock  v.  Lyster  {w), 
shows  that  apart  from  the  English  Act  such  a  deed  of  com- 
position is  good. 

Wbstropp,  C.J. : — This  is  an  appeal  against  an  order  of 
the  2nd  July  last  by  Mr.  Justice  Pinhey  in  the  Insolvent 
Court,  discharging  with  costs  a  previous  order  of  the  7th  May 
last  made  under  Sec.  26  of  the  Statute  11  and  12  Vict., 
c.  21,  in  that  Court  by  Mr.  Justice  Baylcy  on  an  ex-paHe  ap- 
plication of  the  opposing  creditor,  Jamsctji  Ratndgar,  where- 
by it  was  ordered  that  Fardunji  Frumji  Colah  and  two  other 

(m)  3  De  G.  &  Jo.  13.  (n)  2  Kay  &  J.  163. 

(o)   3  Dc  G.  F,  &  J.  107.  (p)  1  Bom.  11.  C.  Hep.  233. 

(q)    8  Bom.  II  C.  llop.  A.  C.  J.  245.  (r)  4  »I.  &  W.  34^. 
(s)  28  L.  J.    Q.  B.  350.  (t)  3  De  Oox.  &  Jo.  13,  24. 

(«)  11  Exch.  647.  (r)  4  Exch.  765, 

(rr)  3  M.  &  S.  371. 
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gentlemen  (trustees  of  a  deed  of  composition,  dated  ICth        1873. 
December  1872,  executed  by  certain  traders,  viz.,  the  pre-  Diunjibhai 
sent  insolvents  and  their  partner,  in  favour  of  all  of  their    Ratna'gar. 
creditors  who,  within  three  calendar  months,  should  execute 
the  same)  should  hold  and  retain  all  property  belonging  to 
the  insolvents  in  their  power  or  control,  and  all  the  proceeds 
thereof,  until  the  Insolvency  Court  should  make  further  order 
concerning  the  same. 

The  contention  of  the  creditor,  Jamsetji  Ratndgar,  on 
which  he  obtained  the  ex-jKuie  order  of  the  7th  May,  was 
that  the  deed  of  composition  is  fraudulent  and  void  under 
the  24th  section  of  the  Indian  Insolvent  Debtors'  Act,  11 
and  12  Vict.,  c.  21.  (His  Lordship  here  read  the  section.) 
The  burden  of  proof  that  the  deed  is  fraudulent  and  void,  rests 
upon  the  attacking  party,  the  opposing  creditor,  who  obtained 
the  ex'pa  rte  order.  In  order  to  establish  that  proposition,  it  was 
necessary  that  he  should  convince  the  Court  that  the  deed  was 
voluntary,  the  words  of  the  24th  section  being  '^  shall  voluu- 
£arily  convey,  *'  &c.  That  section  declares  that  such  volun- 
tary conveyances,  as  are  contemplated  by  it,  shall  be 
fraudulent  and  void  "  as  against  the  assignees  '^  of  the  in- 
solvent. The  only  assignee  in  Insolvency  of  the  present 
insolvents  is  the  Official  Assignee.  Such  an  occurrence  as 
an  appointment  of  trade  assignees  under  the  Insolvent  Deb- 
tors' Act  rarely  or  ever  happens  in  Bombay.  The  applica- 
tion to  Mr.  Justice  Bayley  was  neither  made  by  the  Official 
Assignee,  nor  in  his  name,  nor  with  his  consent.  That  alone 
would  seem  to  be  a  very  formidable  objection  to  it.  The  cases 
of  ITarland  v.  Binks  (x),  Janes  v.  Whitbread  {y),  and  Bamanjl 
Munikji  v.  Naorqji  {z),  may  have  some  bearing  on  that  point. 
It  may  be  said  that  the  Official  Assignee  might  refuse  to  make 
or  authorize  such  an  application,  and  that  then  the  creditor 
would  be  helpless.  But  this  is  not  so.  The  Court  would,  in  a 
proper  case,  and  on  the  Official  Assignee's  being  indemnified 
against  costs,  compel  him  to  make  the  application,  or  to 

(.r)  15  Q,  B.  713.  (y)  11  C.  B.  406. 

(z)    1  Bom.  XL  C.  Rep.  233. 
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^^^^'       lend  hifl  name  for  the  purpose,  lu  the  same  manner  as  it  has 
Dhanjibha'i  ordered  him,  on  a  former  occasion^  to  take  steps  to  set  aside 
Ratna'oar.   ^  ^'®  which  there  seemed  reason  to  belie\re  to  be  improper. 
We  are  very  far,  however,   from  desiring  to  intimate  an 
opinion  that  the  Official  Assignee  was  wrong  in  standing  aloof 
in  the  present  case.     Pacts,  which  will  bepresently  mentioned, 
would,  most  probably,  have  detei-red  the  Court  from  placing 
any  constraint  upon  him.     It  is,  however,  unnecessary  for 
us  now  to  decide  whether  the  application  ought  to  have  been 
made  by,  or  in  the  name  of,  the  Official  Assignee,  inasmuch 
as  we  are  of  opinion  that,  even  supposing  that  such  an  appli- 
cation might  be  made  on  behalf  of  a  creditor,  not  being  an 
assignee,  the  application,  in  this  instance,  ought  not  to  have 
been  successful,  because  the  deed  of  composition  was  not 
as  we  think,  voluntary.     That  deed  was,  it  is  true,  executed 
within  two  months  previously  to  the  filing  of  the  insolvents' 
petition  in  Insolvency,  and  when  they  were  in  insolvent 
circumstances,  but,  in  order  to  come  within  the  24th  section, 
it  must  also  have  been  voluntarily  executed ;  and  that,  as 
we  think,  it  was  not,  when  we  look  at  the  meaning  of  the 
word  "voluntarily**  as4Jlustrated  by  the  cases  cited  by  Mr. 
Macpherson.    If  there  were  pressure  for  such  a  deed  by  cre- 
ditors, if,  in  fact,  the  demand  for  such  a  conveyance  originated 
with  the  creditors,  then  those  cases  show  that  the  conveyance 
will  not  be  regarded  as  voluntary.     Two  creditors,  the  pre- 
sent opposing  creditor  and  Prdnjivand^s  Girdharlal,  had, 
shortly  before  the  execution  of  the  deed,  commenced  suits 
against  the  insolvents ;  and  other  creditors  had,  as  appears 
in  the  affidavit  of  the  insolvent  Dhanjibhai,  demanded  im- 
mediate paymetnt  of  their  debts,  and  the  insolvents  were 
unable  to  comply  with  those  demands,  anl,  under  those 
circumstances,  were  constrained  to  convene  a  meeting  of  their 
creditors  for  the  purpose  of  consulting  them  as  to  the  best 
course  to  be  pursued.     There  is  not  any  evidence  to  show 
that,  at  that  meeting,  the  proposition,  that  a  deed  of  compo- 
sition should  be  executed,  originated  with  the  insolvents*  It 
lay  upon  the  opposing  creditor,  Jamsetji  Batn^gar,  to  es- 
tablish that  proposition.     The  deed  of  composition    itself 
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says, ''  it  was  proposed,"  but  does  not  say  by  whom.  We  are        ^^'^^' 
inclined  to  think  that,  if  the  proposition  emanated  from  the  in-  Dhawjibha'i 
Solvents,  Jamsetji  Ratndgar  woald  have  been  prompt  to  say   ratna'oab. 
BO  in  his  affidavit.  He  says,  indeed,  that  they  called  the  meet- 
ing, and  that  certainly  was  so ;  and  he  adds  that  he  believes,and 
is  informed,  that  it  was  not  "  well  attended,"  and  that  "  most 
of  the  creditors  present  represented  the  friends  and  relatives 
of  the  said  insolvents. "    He,  however,  although  he  had  due 
notice  that  the  meeting  was  to  be  held,  was  not  present  at 
it.     The  insolvent  Dhanjibhdi  in  his  affidavit  shows  that 
the  meeting  was  very  well  attended,  i,e.,  by  twenty-one  out 
of  the  thirty-three  creditors  then  known,  who,  as  well  as  five 
other  creditors  not  present  at  the  meeting  on  the  same  day 
(14th  December  1872),  signified  their  wishes*  that  a  deed 
of  composition  should  be  executed ;  and  that  those  twenty- 
six  cre&itors  represented  Rs.  1,03,573  of  the  then  known 
liability,  Rs.  1,27,526.    The  opposing  creditor,  Jamsetji  Rat- 
n&gar.  after  describing  the  summoning  of  the  meeting,  aa 
already  mentioned,  proceeded  to  state  that  "  a  resolution 
was  passed  to  wind  up  the  affairs  of  the  said  insolvents  by  a 
private  trust  deed,  and  three  personls  were  appointed  trustees 
for  the  purpose,  viz.,  Fardunji  Frfimji  Colah,  Keshavji  Devji, 
and  Mohanji  Mfinikchand,  and  that,  in  pursuance  of  the  said 
resolution,  a  trust  deed  was  prepared  and  executed  on  the 
16th  day  of  December  1872."      There  is  not  one  word  in 
his  affidavit  to  show  that,  although  the  meeting  was  conven- 
ed by  the  insolvents,  the  trust  deed  was  suggested  by  or 
originated  with    them.     The  word  ''resolution'^   indicates 
the  action  of  the  creditors ;  creditors,  too,  who,  it  must  be 
recollected,  had  been  just  before  pressing  the  insolvents  with 
''  immediate  demands  for  payment,"  as  stated  by  the  insol- 
vent Dhanjibhdi  in  the  following  passage  of  his  affidavit : 
"  In  consequence  of  the  said  Jamsetji  Ratndgar  and  several 
of  our  creditors  having  made  immediate  demands  upon  us 
for  payment  of  their  debts,  and  we  being  unable  to  meet  the 
same,  we  deemed  it  advisable,  under  the  circumstances,  to 

*  Note, — As  to  what  is  a  sufficient  assent  see  L.  K.  4  Exch.  197. — Ed. 
43  HC 
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1873.        leave  our  affairs  in  the  hands  of  our  creditors  ;  for  this  pnr- 


Dhanjibha'i  pose,  the  meeting  of  the  creditors,  referred  t*o  in  the  4th 
BatnVoar  paragraph  of  Jamsetji  Ratndgar's  affidavit,  was  held,  on  the 
14th  day  of  December  1872,  at  the  office  of  Messrs.  Manisty 
and  Fletcher ;  the  creditors,  assembled  at  the  said  meeting, 
considered  that  it  would  be  more  advantageous  to  the  inter- 
ests of  the  general  body  of  creditors  if  our  affairs  were  liqui- 
dated under  a  private  trust  than  through  the  instrumentality 
'of  the  Insolvent  Court.  The  application,  which  my  co-part- 
er,  Peroshd  Pestanji,  and  myself  have  made  to  the  Hon- 
ourable Court  for  the  benefit  of  the  Insolvent  Act,  was 
rendered  necessary  in  order  to  protect  our  persons  from  ar- 
rest at  the  instance  of  the  said  Jamsetji  RatniJgar  and  the 
firm  of  Prdnjivandas  Girdharlal,  who,  notwithstanding 
notice  of  the  execution  of  the  said  trust  deed,  proceeded  to 
judgment  against  us  in  the  High  Court  in  respect  ot  their 
claims  against  us.  The  said  firm  of  Prdnjivandds  Girdharldl 
has  since  come  in  under  the  said  deed." 

The  result  of  that  passage  is  that  the  insolvents,  being 
sued  by  two  creditors,  and  urgently  pressed  by  others, 
called  a  meeting  of  their  creditors  to  consult  them  as  to  the 
course  to  be  adopted.  The  creditors  then  assembled,  pro- 
bably influenced  to  a  considerable  extent  by  the  fact  that 
two  creditors  were  suing  the  insolvents,  and  would,  on  ob- 
taining judgments,  sweep  away  an  undue  share  of  the  as- 
sets, resolved  that  the  affairs  of  the  insolvents  should  be 
wound  up  under  a  deed  of  trust.  There  is  not  a  word  to 
the  effect  that  the  course,  taken  thus  unanimously  by  the 
meeting,  was  suggested  or  proposed  by,  or  on  behalf  of,  the 
insolvents.  It  lay,  as  we  have  said,  upon  Jamsetji  Ratndgar 
to  prove  that  the  deed  was  voluntary,  i.e.,  that  it  emanated 
from  the  insolvents,  and,  in  our  opinion,  he  has  failed  so 
to  do. 

This  certainly  is  not  a  case  in  which  we  should  be  dis- 
posed to  rest  satisfied  with  conjecture,  or  slight  indications 
of  a  probability  that  the  deed  originated 'with  the  insol- 
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Tents,  or  to  aid  a  creditor  impeacliing  the  deed  under  such        1873. 


circumstances,  as  Jamsetji  Ratndgar  comes  forward  for  that  Dhanjibha'i 
purpose.     He  is  uncle  of  the  insolvent  Dhanjibhdi,  who  Ra.tna'oar. 
tells  us  in  his  affidavit  that  he  went  to  that  uncle  shortly 
before  the  insolvent's  firm  stopped  payment,  informed  him 
of  its  great  difficulties,  and  requested  him  to  join  with  some 
of  the  other  creditors  who  had   promised  to  support  the 
firm  in  an  attempt  to  continue  their  business.     The  affida- 
vit then  proceeds    thus :     "  The  said    Jamsetji   Ratndgar, 
thereupon  told  me  that  my  firm's    assets  were  then  still 
under  my  control,  and  that  I  should  pay  him  in  full,  and 
make  entries  bearing  prior  dates  in  my  books.     I  told  him 
plainly  that  I  could  not  do  such  a  thing,  for,  notwithstand- 
ing his  relationship  with  me,  I  was  bound  to  treat  him  on  a 
footing  of  equality  with  my  other  creditors.     This  refusal 
on  my  part  gave  the  said  Jamsetji  Batndgar  great  offence, 
and  since  that  time  he  has  severed  all  his  connexion  with 
me,  and  made  it  his  business  to  annoy  me  and  my  co-part- 
ners."     The  affidavit  then  proceeded  to  narrate  how  the 
scheme   to  enable  the    insolvents  to  continue  their    trade 
under  inspectors,  sanctioned  by  other  creditors,  was  defeat- 
ed by  Jamsetji  Ratndgar  shortly  before  the  firm  stopped 
payment.    The  allegation,  that  Jamsetji  Ratndgar  attempt- 
ed to  obtain  a  fraudulent  preference,  was  contradicted  by 
him  in  his  affidavit  in  reply.     But  subsequent  events,  and 
an  examination  of  the  letters  written  on  his  behalf  and  of 
their  dates,  lead  us  to  believe  that  his  conduct  was  vexatious,    • 
and  that  his  nephew's  story  as  to  the  attempt  to  obtain  a 
fraudulent    preference   is    true.      Jamsetji   Ratndgai*    and 
Prdnjivandas  Qirdharlal,  notwithstanding  the  deed  of  com- 
position, having  proceeded  with  their  suits  against  the  in- 
solvents, the  latter  were  compelled  to  file  their  petition  for 
the  benefit  of  the  Insolvent  Debtors'  Act  on  the  13th  of 
January  1873.     Decrees,  with  stay  of  execution,  were  given 
in  the  two  suits.     On  the  22nd  January,  Jamsetji  Ratndgar, 
being  perfectly  aware  of  the  deed  of  composition  of  the  16th 
December  1872,  and  that  the  three  months,  within  which 
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^^^'        he  mighfc  come  in  and  execute  it,  would  expire  on  the  17th 
Dhanjibiia'i  March,  applied  not  to  the  trustees  of  the  deed,  with  whom 
Ratna'gab.  te  must  have    known   the  books  of  the   in^lvents  were 
lodged,  but  to  the  Official  Assignee,  on  the  22nd  January,  for 
inspection  of  those  books,  and  that  he  should  call  upon  the 
insolvents  to  deposit  them ;  and  on  the  17th  February  by 
another  letter  requested  him  to  call  upon  the  trustees  to 
deliver  them  up,  and  said  that  the  deed  of  trust  was  void  un- 
der Sec.  24  of  the  Insolvent  Act.     On  the  20ih  February 
the  Official  Assignee  informed  him  that,  on  the  19th  Feb- 
ruary, a  motion,  on  behalf  of  Prdnjivandis  GirdharUl,  for 
a  declaration  to  that    effect,  was  refused  by  Mr.    Justice 
Gibbs.     On  the  8th  March,  the  trustees^  solicitors  warned 
Jamsctji  Katndgar  for  the  second  time  (the  first  being  the 
23rd    December    1872)  that  the    period    within  which  he 
might  execute  the  deed  would  expire  on  the  17th  March. 
Not  until  the  15th  March  did  any  letter  on  his  behalf  de- 
manding inspection  of  the  books  from  the  trustees  reach 
them.     It  was  dated  the  13th  March.      On  the  17th  of 
March  a  niehtd  named  Chunildl,  in  the  employment  of  the 
firm  of  Pranjivand^s  Girdharlal,  inspected    several    books 
on  behalf  of  Jarmsetji  Ratnagar,  who  alleged  that  the  in- 
spection given  was  insufficient,  and  that  the  books  yielded 
np  information,  which  allegation  was  denied.     The  firm  of 
Prfi-njivandds  Girdharl&l  abandoned  their  opposition  to  the 
trust  deed  and  executed  it.     The  applications  to  the  Official 
•   Assignee  were  not,  as  we  think,  made  with  any  bomi-fide 
desire  on  the  part  of  Jamsctji  Ratndgar  to  see  the  books, 
but  merely  for  the  purpose  of  putting  the  Official  Assignee 
in    motion  against  the   insolvents.      If  Jamsctji  Ratnagar 
really  desired  to  inspect  the  books,  he  would,  in  the  first 
instance,  have  applied  to  the  trustees  in  whose  custody  ho 
perfectly  well  knew  that  they  were.    He  made  no  such  appli- 
cation until  the  eleventh  hour,  and  then  endeavoured  to  gain 
f urtlier  time  by  picking  a  quarrel  about  the  nature  of   the 
inspection  given.     As  to  that  dispute  we  do  not  credit  the 
affidavila  filed  on  his  behalf.     We  are  of  opiuiou  that  he  had 
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ample  time  to  inspect  the  books^  if  he  had  made  an  earlier        1873. 


application  to  the  trustees^  bat  that  his  affected  desire  to  Dhanjibua'i 


Kharsktji 

GAR. 


inspect  was  merely  at  first  a  manoduvre  to  annoy  the  insol-   xiatna 
vents,  and^  finally^  to  gain  time. 

The  proviso,  that  creditors  should  execute  the  deed  within 
three  months,  was  not,  at  all  events  as  regards  those  resident 
in  Bombay,  unreasonable.  Under  equitable  circumstances 
courts  have  allowed  creditors  to  come  in  after  the  time  fixed, 
but  never  where  the  creditor  has  throughout  set  himself  in 
vexatious  antagonism  to  the  deed.  If  the  present  opposing 
creditor  has  lost  his  opportunity,  he  has  nobody  to  blame 
but  himself.  He  has  throughout  manifested  implacable 
hostility  to  the  deed,  and,  as  we  believe,  for  no  other  reason 
than  to  endeavour  to  obtain,  or  because  he  has  failed  to 
persuade  the  insolvents  to  give  to  him,  a  fraudulent  pre- 
ference over  the  other  creditors. 

This  deed,  which,  as  the  affidavit  of  one  of  the  trustees 
shows,  has  been  actually  executed  by  forty-six  creditors, 
representing  Rs.  1,50,409-3-0,  out  of  fifty-four  creditors  re- 
presenting Rs.  1,81,757-11-11,  and  is  now  impeached  by 
Jamsetji  BatnSgar  only,  is  certainly  for  the  benefit  of  the 
creditors.  The  cases  cited  by  Mr.  Macpherson  show  that  a 
deed  executed  under  pressure,  or  upon  urgent  demand, 
even  in  favour  of  an  individual  creditor,  has  been  upheld. 
A  fortio7%  should  a  deed,  in  favour  of  all  of  the  creditors, 
executed  at  their  instigation,  or  under  pressure,  or  upon 
the  suggestion  of  some  of  them,  be  supported.  There  is 
authority  to  that  effect.  Though  such  a  deed  does  not 
prevent  a  non-executing  and  non-assenting  creditor  from 
suing  the  assignor,  j'et  it  does  protect  the  property  assigned 
fromcxocution  :  narlandy.BinJcs  {aj^Janesy.  Whithread  (&), 
liamanji  Mdnikji  v.  Ncwroji  Pdlanji  (c).  The  cases  which 
have  been  cited  for  the  opposing  creditor,  and  which  were 
decided   on  the  224th  section   of  the  English   Bankruptcy 

{a)  15  Q.  B.  713.  (6)  11  C.  B.   400. 

(c)  1  Bom.  fl.  C.  ficp.  2a;i. 
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/^73.        Act  of  1849  (12  &  13  Vict.,  c.  1 06),  or  upon  the  192nd  section 


Dhanjibha'i  of  the  English  Bankruptcy  Act  of  1861,  are  not  in  point 
Ratna'gar.  t^re.  Those  enactments  made  composition  deeds,  executed 
in  compliance  with  the  statutory  requisites,  obligatory  upon 
all  of  the  creditors,  whether  assenting  or  non-assenting  to 
the  deed,  and  prevented  them  from  suing  the  traders  who 
executed  such  deeds.  Hence  those  deeds  are  canvassed  with 
greater  strictness  by  the  courts  than  deeds,  such  as  the  deed 
here,  executed  under  a  different  state  of  law,  which  does  not 
deprive  the  non-assenting  creditor  of  his  right  oi  action. 

For  these  reasons,  we  afllrm  the  order  of  Mr.  Justice 
Pinhey  with  costs. 

This  case  was  again  mentioned  on  the  2l8t  August,  and 
the  following  supplementary  remarks  made  by  : — 

WESTRapp,0.  J. : — The  indisposition  of  the  learned  Advocate- 
General  having  unfortunately  prevented  him  from  attending 
in  CSourt  on  the  last  day  on  which  this  case  was  argued,  and 
then  disposed  of  by  the  Court  of  Appeal  (consisting  of  my 
brother  Green  and  myself),  he  has  since  been  so  kind  as  to 
mention  to  us  four  cases,  Binna  v.  Towsey  (d),  Gibson  y.Mus- 
keit  (e),  Jackson  v.  Thompson  (/),  and  Thompson  v.  Jackson 
(7),  which,  if  he  had  been  present,  he  had  intended  to  cite  on 
the  question  whether  a  conveyance,  in  trust  for  the  benefit 
of  all  creditors  who  may  sign  the  same,  is  a  voluntary  con- 
veyance, and  therefore  void  within  the  24th  section  of  the 
Indian  Insolvent  Debtors'  Act. 

There  cannot  be  any  doubt  that  where  the  trader  so 
assigning  has  acted  under  pressure  of  his  creditors,  or  where, 
as  in  AmeU  v.  Bean  {h)y  some  new  consideration  for  the 
a^ssignment  has  been  given,  such  deeds  have  been  upheld.  On 
the  other  hand,  where  neither  of  those  circumstances  existed, 
similar  deeds  have  been  held  voluntary,  and,  therefore,  void^ 

id)    7  A.  ^  E.  869. 
(e)  4  M.  &  Or.  160.  (/)  2  Q.  B.  887. 

(^)  3  M.  &  Gr.  621 ;  S.  0.  4  Scott  N.  R  234. 

(h)  8  BiDg.  87. 
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Tlie  four  cases  furnished  to  us  by  the  Advocate  General  were        (1873. 


of  the  latter  kind.  At  page  871  of  the  report  in  7  Ad.  &  B.  of  Dhanjibha'i 
Binns  v.  Toivsey,  it  is  expressly  stated  that  no  evidence  was  Ratna'oar. 
given  of  the  insolvent  (who  was  in  custody  at  the  time) 
having  executed  the  composition  deed  under  pressure  from 
creditors,  and  it  was  not  contended  that  there  was  any 
new  consideration ;  and,  indeed,  the  deed  recited  that  the 
proposal  to  assign  emanated  from  the  insolvent  himself, 
Littledale,  J.,  said :  '^H  there  were  a  new  consideration,  I 
should  say  that  the  assignment  was  not  of  itself  voluntary  : 
but  the  absence  of  such  a  new  consideration  makes  it  voluntary. 
If  the  assignment  were  made  under  the  pressure  of  creditors, 
that  also  would  make  it  not  voluntary.  These  two  circum- 
stances, pressure  of  creditors  and  new  consideration,  constitute 
the  only  cases,  which  occur  to  me,  in  which  the  assignment 
would  not  be  voluntary.  "And  Coleridge,  J.,  said  :  ^^  Now  this 
is  the  case  of  a  party  assigning,  not  indeed  for  a  particular 
creditor,  but  for  all,  spontaneously,  and  without  pressure  or 
new  consideration."  In  Gibson  v.  Muslcetb  (i),  the  decision 
turned  upon  the  fact  that  the  trader  Harris,  being  indebted 
to  Martin,  the  latter,  who  had  thrice  refused  to  agree  to  a 
composition  of  78.  6d.  in  the  pound,  filed  in  the  Court  of 
Bankruptcy  an  affidavit  of  the  amount  due  to  him  from 
Harris,  pursuant  to  the  Statute  1  and  2  Vict.,  c.  110,  sec.  8, 
and  a  copy  thereof  with  a  notice  requiring  immediate  payment 
of  the  debt  was  served  on  Harris  on  the  15th  of  March. 
Harrises  goods  were  advertised  for  sale  by  an  auctioneer  on 
the  21st.  An  hour  before  the  sale,  notice  was  served  upon 
him,  at  the  instance  of  Martin,  that  proceedings  had  been 
instituted  for  the  purpose  of  making  Harris  a  bankrupt. 
The  sale,  however,  took  place,  and,  out  of  the  proceeds,  the 
auctioneer,  on  the  5th  April,  paid  to  various  creditors  of 
Harris,  including  the  defendant,  the  composition  of  Is.  Qd. 
in  the  pound.  Harris  not  having  complied  with  the  requi- 
sites o£  the  Statute  1  and  2  Vict.  c.  110,  sec.  8,  a  fiat  in  bank- 
ruptcy, at  the  suit  of  Martin,  was  issued  against  him  on  the 

( i)  4  M.  &  Gr.  160. 
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1873.        9fcli  April.     Subsequently,  the  plaintiffs,  being  appointed  the 


Dhanjibua'i  assignees  of  Hariris  in  bankruptcy,  suodjthe  defendant  for 
Ratsa^aL  *^®  amount  paid  to  him.  The  Jury  returned  a  verdict  for 
the  defendant,  which  the  Court  of  Common  Pleas  set  aside^ 
because  Harris,  on  the  5th  of  April,  when  the  payment  was 
made  on  his  account  to  the  defendant,  must  have  known 
that,  at  any  rate  on  the  0th,  he  would  be  in  a  situation  that 
Martin  might,  at  any  time  within  two  months  afterwards, 
sue  out  a  fiat  in  bankruptcy  against  him,  unless  he  perform- 
ed one  of  the  three  conditions  of  the  Act,  none  of  which  he 
was  able  to  fulfil  The  pajnnent,  therefore,  was  one  made 
in  contemplation  of  bankruptcy,  and  invalidated  by  Statute 
1  and  2  Vict.  c.  110,  sec.  59.  In  India  there  is  not  any  enact- 
ment similar  to  the  8th  section  of  that  statute.  The  enactment 
for  India,  which  approaches  most  nearly  to  it,  is  the 
9th  section  of  the  Indian  Insolvent  Debtors'  Act,  11  and  12 
Vict.,  c.  21,  under  which  the  opposing  creditor  here  has  not 
taken  any  steps  whatever.  That  section  relates  exclusively 
to  traders,  whereas  the  24th  section  is  general. 

As  to  Gibson  v.  MusTcbU,  it  should  be  further  observed 
that  we  do  not  find  that  there  was  any  pressure  put  upon 
Harris  to  enter  into  the  composition,  or  that  any  deed  of 
assignment  to  trustees  for  his  creditors  was  actually  execut* 
ed  by  him,  and,  in  fact,  only  fourteen  out  of  thirty-threo 
creditors  had  agreed  to  accept  the  composition;  so  the 
majority  was  against  it.     These  circumstances  sufficiently 

distinguish  that  from  the  present  case. 

ft 

Thompson  v.  Jackson  (j)  and  Jackson  v.  Thompson  (k) 
(which  arose  upon  one  and  the  same  deed,  executed  in  May 
1889  by  Franks,  a  trader,  assigning  all  of  his  property,  ex- 
cept leasehold,  to  Thompson,  a  creditor,  in  trust  for  such  of 
the  other  creditors  as  should  execute  the  deed,  and  authoriz- 
ing him  to  carry  on  the  trade  for  the  benefit  of  the  creditors) 
approach,  in  some  respects,  more  nearly  to  the  present  case 

(;•)  3  M,  &Gr.  621 ;  4  Scott  N.  R.  234. 
{k)  2  Q,  B.  887. 


. 
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tlmn   either  of  the  two  cases  already  mentioned^  but  diflfer        1873. 


I " ' 


from  the  present  case  in  some  important  particulars.     There  Dhaj^jibha'i 
was  some  conflict  of  evidence  between  Franks  and  his  agents    Ratna'gae. 
an  accountant  named  Jones^  as  to    the  quarter  whence  the 
suggestion    proceeded  that  the  deed  should     be  executed. 
Franks  said  that  the  s  uggestion  came  from  a  creditor  at  the 
second  meeting  of  creditors,  whereto  Jones,  the  agent,    said 
that  he  proposed  it  at  the  first  meeting  on  the  part  of  Franks 
(see  2  Q.  B.  p.  890) ;  and  the  Court  and  Jury  would  seem  to 
have  accepted  the  latter  statement  as  the   true    history  of 
what  occurred.     The  question,  whether  the    assignment  to 
Thompson  was  voluntary  or  not,  was,  in  Jackson  v.  Tkomp- 
8on,    submitted  to  the  Jury  with  a  strong  intimation     of 
opinion  by  the  Judge  in  favour  of  the  affirmative.     Most  of 
the  creditors  had  verbally  agreed  at  the  first  meeting  to 
accept  a  composition  of  6s.  8d.   in  the  pound*  but  none  of  them 
except  Thompso  n   executed  the  deed.     It  contained  a  clause 
that  in  the  event  of  Franks  subsequently   taking  the  benefit 
of  the  Bankruptcy  or  Insolvency  Laws,  the  release  in    the 
deed  by  the  creditors  should  become  void.     In  pursuance 
of  the  deed,  Thompson  carried  on  the  trade  at  Franks*  shop, 
but  never  took  possession  of  the  furniture  in  his  dwelling- 
house.     Franks,  being  arrested  for  debt  on  the  24th  June 
1839,  took  the  benefit  of  the  Insolvent  Debtors'  Act.     Jackson 
and  Gamett  (creditors  who  had  declined  to  accede  to  the 
composition)   sued,  as    Franks'  assignees  in  insolvency,   to 
recover  from  Thompson  the  property  of  Franks.     The  Jury 
found  the  assignment   to  Thompson  to  be  voluntary,  and  ac- 
cordingly gave  their  verdict  for  the  plaintiffs.     The  Court  of 
Queen's  Bench,  being  satisfied  with  the  finding  that  the  deed 
was  voluntary,  upheld  the  verdict,  but  admitted  the  sound- 
ness of  the  decisions   by  which  general  deeds  of  composition 
obtained  by  pressure  of  creditors,  or  for  some    new    and 
valuable  consideration,  had  been  supported.     In  that    case, 
the  Court  of  Queen's  Bench,  and  in  Thompson  v.  Oamett  (  I ) 
the    Court  of  Common   Pleas,  deemed    Franks    to  be    the 

U)  .3  M.  &  Or.  621 ;  4  Scott  N.  R.  234. 
44  u  c 
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Dkakjibha'i  and  on  his  having  convened  the  meetings  and  instructed 
Ratna'oar!  Jones  to  prepare  the  deed,  and  were  of  opinion  that  he  was 
not  subjected  to  any  pressure  to  execute  it.  In  the  present 
case,  however,  we  have  clearly  arrived  at  the  conclusion 
that  the  insolvents  were  subjected  to  pressure  for  payment 
by  their  creditors,  and  under  that  pressure  convened  a 
meeting  of  their  creditors  in  order  to  consult  them  as  to 
the  course  which  they  should  pursue ;  that  the  creditors 
then  passed  a  resolution  that  the  insolvents^  aGEairs  should 
be  liquidated  under  a  private  deed  of  trust,  as  a  more  ad- 
vantageous course  for  the  general  body  of  creditors,  than 
that  the  winding  up  should  be  efEected  through  the  instru- 
mentality of  the  Insolvent  Court ;  and  that  the  opposing 
creditor,  on  whom  lay  the  burden  of  proof  that  the  deed 
was  voluntary,  had  failed  to  show  that  the  insolvents  sug- 
gested the  passing  of  that  resolution.  The  insolvents  did 
execute  such  a  deed,  it  has  been  signed  by  almost  all  of 
their  creditors,  and  the  only  person  who  now  objects  to  it, 
is  the  uncle  of  one  of  the  insolvents,  and,  as  already  fully  ex- 
pressed by  us,  so  objects  for  no  other  reason,  in  our  opinion, 
than  anger,  because  he  failed  in  inducing  the  insolvents  to 
give  him  a  fraudulent  preference  over  the  other  creditors. 
The  24th  section  of  the  Insolvent  Debtors'  Act  declares 
such  voluntary  conveyances  as  therein  mentioned  to  be 
fraudulent  and  void  as  against  "  the  assignees  *'  in  insol- 
vency. Here  the  assignee  does  not  complain  of  the  deed 
and  was  no  party  to  the  opposing  creditor*s  application  to 
Mr.  Justice  Bayley.  In  all  of  the  cases  recently  mentioned  by 
the  Advocate  General  to  us,  it  is  observable  that  the  assig- 
nees in  bankruptcy  or  insolvency  were,  either  as  plaintiffs 
or  defendants,  parties  to  the  suit ;  but  in  this  case  it  is  not 
80,  and,  under  such  circumstances  as  exist  here,  it  would, 
we  think,  have  been  very  difficult,  indeed,  to  induce  the 
Court  of  Insolvency  to  direct  the  Official  Assignee  to  take 
proceedings  for  the  purpose  of  frustrating  the  deed  of  trust 
and  promoting  the  purpose  of  the  opposing  creditor,  and 
thus  defeating  the  wishes  of  the  great  majority  of  creditors. 
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It  should  also  be  noted  that  there  is  not  here  any  such  pro-        ^^^^- 
vision  as  to  carrying  on  trade  as  in    Thompson  v.  Jacksoti  Dhanjibha'i 

Kharsetji 

and  Jackson  v.  Thompson,  and  as  was  held  to  invalidate  a  iutna'ga*. 
deed  of,  composition    against  non-executing   creditors  in 
Owen  V.  Body  (m). 

The  dicta  of  some  of  the  Judges  in  Davies  v.  Acocks  (n) 
to  the  effect  that  generally  an  assignment  by  a  debtor,  he 
being  at  the  time  in  a  state  of  insolvency,  of  all  his  property 
for  the  benefit  of  all  his  creditors,  was  not  void  within  the 
meaning  of  the  Statute  7  Geo.  IV.,  c.  57,  sec.  32  (similar  to  the 
59th  section  of  Statute  1  and  2  Vict.,  c.  110),  were  not  ap- 
proved in  the  four  cases  lately  mentioned  by  Mr.  Scoble,  but, 
in  all  of  those  cases,  the  decision  in  Davies  y%  Acocks  that  the 
deed  of  composition,  having  been  there  executed  under  con- 
siderable pressure  used  by  the  creditors,  was  not  voluntary, 
and  was  therefore  not  invalidated  by  the  Statute  7  Geo.  IV., 
c.  57,  sec.  82,  was  approved.  To  the  same  effect  is  Knight 
V.  Fergv&son  (o),  where  notwithstanding  an  erroneous  recital 
that  the  proposition  to  assign  originated  with  the  insolvent, 
yet  it  being  proved  that  the  proposal  emanated  from  a  cre- 
ditor, the  deed  of  composition  for  the  benefit  of  all  of  the 
creditors  was  upheld.  See  also  Doe  v.  OiUett  (p),  Mogg  v. 
Baker  (j). 

(m)  5  Ad.  &E.  2a  in)  2  C.  M.  &  R.  461;  S.  C.  1  Gale  251. 

io)  6  M.  &  W.  389.  ip)  2  0.  M.  &  R.  679. 

(y)  4  M.  &  W.  348. 
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[Appellate  Civil  Jurisdiction.] 

Special  Appeal  No,  69  of  1873. 

MoR  JosHi Appellant. 

.  Muhammad  Ibra'him  et  al  Respondents. 

Civa  Procedure-Sec,  260  of  Ad;  VIIL  of  lS59-^Bendmi  Purchase. 

A*B  proRerty  la  sold  under  a  decree  to  jB,  a  bondrjide  purchaser,  who 
offers  to  il  to  reconvey  to  him  on  being  repaid  the  purchase  money. 

Held  that  if  A  accepts  the  proposal,  Sec  260  of   the  Civ.  Proc. 
Code  does  not  preclude  a  contract  from  ariang. 

rriHIS   was  a  special  appeal  against  the  decision  of  H. 
Birdwood,  Judge  of  the  District  of  Ratnagiri,  confirm- 
ing the  decree  of  the  First  Class  Subordinate  Judge  at  that 
station. 

The  special  appeal  was  heard  by  Mblvill  and  West,  JJ. 

Shdntdrdm  Ndrdyan  for  the  appellant. 

Shivshankar  Oovivdrdm  for  the  first  responde»t.      The 
other  respondent  put  in  no  appearance. 

Mklvill,  J. : — The  facts  of  this  case  are  undisputed,  and 
there  is  no  reason  to  suppose  that  they  are  misrepresented. 
The  plaintiffs*  property  being  for  sale  under  a  decree,  the  first 
defendant  purchased  it  with  his  own  funds ;  but,  probably 
because  he  was  a  friend  of  the  plaintiffs*  and  wished  to  give 
them  a  chance  of  redeeming  their  property,  if  their  circum- 
stances should  improve,  he  agreed  to  reconvey  to  them  on  re- 
ceipt of  the  purchase  money,  and  a  promise  to  this  effect  was 
made  in  writing  on  the  day  after  the  sale.  The  plaintiflfe,  by 
their  assignee,  now  sue  to  compel  the  defendant  to  receive  the 
amount  of  the  purchase  money,  and  to  execute  a  conveyance. 
Both  the  Courts  below  have  dismissed  the  suit,  on  the  ground 
that  it  is  prohibited  by  Sec.  260  of  the  Code.  But  we  are 
of  opinion  that  the  object  of  that  section  is  to  prevent,  what 
are  called  in  this  country  hendmi  purchases,  t.^.,  purchases 
made  in  the  name  of  one  person  with  the  funds  and  for  the 
benefit  of  another :  Movlvi  Syad  Azhar  Ali  v.  Mussa/mat 
Bibi  Altaf  Fatima  (a)— the  effect  of  which,  if  they  were 

(a)  4  Beng.  L,  Rep.  P.C.I. 
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allowed  in  the  case  of  execution  sales,  might  be  to  render  it        1873. 


unsafe  for  third  parties  to  deal  with  the  certified  purchaser    mor  Joshi 
as  the  real  owner  of  the  property.  The  transaction  in  the  pre-   mu^mmid 
sent  case  involved  no  such  danger,  and  appears  to  us  to  come    Ibea'him. 
neither  within  the  spirit  nor  the  letter  of  Sec.  260.     The 
defendant  did  not  purchase  on  behalf  of  the  plaintiffs,  but  on 
his  own  behalf.    He  paid  the  purchase  money,  he  became  the 
legal  owner  of  the  property,  he  held  it  free  from  any  trust, 
and  was  in  a  position  to  convey  a  good  title  to  any  other 
person.     We  think,  therefore,  that  the  decrees  of  the  Court 
below  must  be  reversed. 

It  is  contended  for  the  defendants  that  the  promise  was- 
without  consideration.  That  document  shows  nothing  more 
than  a  proposal  to  sell,  and  the  defendant  cannot  be  compel- 
led to  carry  the  proposal  into  effect,  unless  it  be  proved,  on 
the  part  of  the  plaintiffs,  that  there  was  such  an  acceptance 
of  the  proposal  and  rociprocal  promise  by  the  plaintiffs  as 
will  rencPer  the  whole  transaction  a  valid  contract.  The  case 
must  be  remanded  for  a  determination  of  this  question. 

Costs  to  follow  iinal  decision. 

Decree  reversed  and  case  remanded. 
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[AppfiLLATE  Civil  Jurisdiction.! 
1873.  "•  J 

^'"^   — Appeal  -^^o*»- 


%/      Pralha'd  Ma'ha'budra  Appellant. 

A.  C.  Watt,  late  Senior  Assistant  Judge 

OP  PooNA  AT  Sholapur,  and  others  ...Respondents. 

Judge  hnowinffly  and  maUciouily  issuing  an  illegal  wrder  toMU  acting 
judicially—Jurisdiction — Malice — Cause  of  action  against  a  Judge— Act 
XVII L  of  1850 — Limitaticn — Sitit  for  damages  for  wrongful  dqfrivation 
of  property— Adt.  XIT,  of  IQ59,  Sec.  1,  ds.  2  and  16. 

A  plaint  against  a  Judge,  aTerring  that  the  Judge,  knowinglj  and 
maliciously,  issued  an  iUegal  order  to  the  plaintijGPa  injury,  does  not 
disclose  a  sufficient  cause  of  action  against  the  Judge.  It  must  not  only 
aver  that  the  Judge  had  no  jurisdiction,  but  also  that  he  had  no  reason* 
able  and  probable  cause  for  supposing  that  he  had  juris^ction. 

To  a  suit  to  recoyer  damages  caused  by  wrongful  deprivation  of  pro- 
perty, the  limitation  of  six  years  aj^lies  under  Sec.  1,  cL  16»  of  Act. 
XIV.  of  1859,  and  not  of  one  year  under  d.  2. 

rpHIS  was  an  appeal  from  the  decision  of  E.  Cordeao^ 
Assistant  Judge^  F.  P.^  at  Sholapur,  rejecting  the  plain* 
tid's  claim.   • 

The  plaintiff  alleged  that  the  first  defendant,  Mr.  A.  C. 
Watt,  when  Senior  Assistant  Judge,  P.  P.,  at  Sholapur,  know- 
ingly and  maUciously  issued,  on  the  28th  of  September  1870, 
an  illegal  order,  which  the  second  defendant,  the  N&zir  of  his 
Court,  executed,  though  aware  of  the  illegality  of  the  order ; 
and,  moreover,  in  doing  so,  exceeded  the  limit  prescribed 
by  it,  and  deprived  the  plaintiff  of  all  his  property.  He, 
therefore,  sued  them  as  well  as  the  third  defendant,  at  whose 
instance  the  order  had  been  issued. 

The  defendants,  i/nter  o^ia,  pleaded  that  the  suit  was  barred 
by  cl.  2,  Sec.  1,  of  Act  XIV.  of  1859. 

Mr.  Cordeaux  rejected  the  claim  as  barred  on  the  following 
authorities :  Amvrthhanmidl  v.  Ra/aganddha  (a) ;  Sheikh  Ahme^ 
doolla  V.  Hur  Chum,  Pandah  (6) ;  Bamnalh  Boy  Ohotodhry  v. 

(a)    3  Mad.  H.  C.  Rep.  165.  (6)    2  Cal.  W.  Rep.  Qy.  R.235 
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Buro  Omnder  Boy  Ohawdhry  (c) ;  and  Razee  Naaseeutoollah      1873. 


V.  Boop  Sona  Bebee  {d)^  Pralha'd 

The  appeal  was  heard  by  West  and  Na'ka'bha'i  Hari-  ^^'"^^"^"^ 

DA%   JJ.  A.  C.  Watt. 

Sitdrim  Pandit  and  Jandrdhan  Salchdrdm  Gddgil  for 
the  appellant. 

Dhi/rajldl  McUhwrddds,  Government  Pleader,  for  the  first 
respondent    The  other  respondents  did  not  appear. 

Dhirajldl : — Admitting  every  allegation  in  the  plaint  to 
be  trae^  it  does  not  disclose  a  cause  of  action  against  the 
first  respondent. 

The  facts  admitted  in  the  plaint  are  Ist^  that  Mr.  Watt  was 
a  Judge,  and  2nd,  that  he  acted  judicially.  The  plaint  then 
alleges  that  he  knowingly  and  maliciously  issued  an  illegal 
order  to  the  prejudice  of  the  plaintiff.  There  is  no  allega- 
tion that  there  was  no  reasonable  and  probable  cause  for  issa* 
ing  that  order.  Even  granting  that  the  Judge  was  depraved 
enough  to  issue  the  order  maliciously,  there  is  no  cause  of 
action  against  him :  Oirdharldl  v.  Jaganndth  (e),  Broom's 
Legal  Maxims,  5th  Ed.  pp.  85  to  87.  In  the  case  of  Hari 
Bdvji  V  JoAfidrdan  Vdsud£vj%  Special  Appeal  No.  41  of  1873 
(/),  the  plaint  did  allege  want  of  good  faith  in  the  defendant, 
who  was  a  Small  Cause  Court  Judge ;  but  the  Court  held  that, 
as  ho  had  issued  his  order  in  his  judicial  capacity,  in  a  matter 
in  which  he  had  jurisdiction,  no  action  lay  against  him. 

Sitdrdm  and  Jandrdhan,  contra : — In  the  plaint  these  three 
words  occur,  viz.  '  maliciously,'  '  illegally,'  and  '  knowingly,' 
which  if  liberally  construed  mean  that  Mr.  Watt  had  no 
jurisdiction.  But,  supposing  that  the  plaint  does  not  aver 
want  of  jurisdiction,  Mr.  Watt  did  not  act  reasonably, 
carefully,  and  circumspectly,  and  was,  therefore,  liable  : 
Vindyak  Divdkary.  Bdi  Itchd  (gr),  Vithohd  Malhdri  v  Corfield 
(h).  It  is  not  necessary  to  specifically  aver  want  of  jurisdiction. 
It  is  impliedinthe  allegation  in  the  plaint.  With  regard  to  the 
case  against  the  other  respondents,  there  is  an  averment  in  the 

(c)    5  Idem  50.  (d)    7  Idem  499. 

(e)    Ante  p.  182.  (/)    See  note  at  end  of  the  case. 

0/)    3  Bom.  H.  C.  Bep.  A.  C.  J.  36,  (A)  Idem.  Appx.  1. 
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Pralha'd  by  the  first  defendant.  So  that  there  can  be  no  doubt  that 
HA  RUDE  g^gg^ijjg^  jjjjQ  second  and  the  third  defendants  there  is  a  cause 
A»  C.  Watt*  ^f  action  *,  and  the  Assistant  Judge  below  was  wrong  on 
the  very  authorities  quoted  by  himself  on  the  point  of 
limitation.  No  injury  is  alleged  in  this  case  to  any  person 
or  personal  property,  and,  therefore,  cl.  2^  Sec.  1.  of  Act 
XIV.  of  1859  has  no  application.  Six  years  under  clause  16 
have  been  applied  both  at  Calcutta  and  Madras. 

West,  J.: — On  behalf  of  the  first  respondent    in  this 
case,  the  objection  has  been  raised  that  the  plaint  discloses  no 
cause  of  action  as  against  him,  and  to  this  contention  we  are 
compelled  to  yield.     The  suit  against  the  first  defendant  was 
expressly  in  his  character  of  Assistant  Judge  of  Sholapur. 
The  act  complained  of  was  an  order  issued  by  him  in  that 
capacity.     It  was  not  alleged  that  it  was  one  that  he  had  no 
jurisdiction  to  issue.     If  the  order  had  been  one  beyond  his 
jurisdiction,  it  would  still  have  been  necessary-  to  ajrer  that 
there  was  no  reasonable  and  probable  cause  for  the  Assistant 
Judge's  supposing,  after  due  inquiry,  that  he  had  jurisdiction 
to  issue  the  order  (Act  XVIIl.  of  1850);  but  whether  he  had 
reasonable  and  probable  cause  or  not,  cannot  be  a  material 
que^on  where,  by  the  absence  of  any  allegation  to  the  con- 
trary, it  is  admitted  that  he  had  jurisdiction,  and,  in  the 
exercise  of  it,  did  the  act  complained  of. 

It  has  been  argaed  that  as  the  plaint  complains  that  the 
Assistant  Judge  ^'knowingly  and  maliciously  issued  illegal 
orders,'^  a  cause  of  action  is  sufficiently  set  forth  in  it.  Il- 
legal orders,  it  has  been  urged,  when  knowingly  and  spite- 
fully made,  constitute  an  excess  of  jurisdiction,  since  no  one 
is  invested  with  authority  to  pervert  or  abuse  the  law.  The 
answer  to  this  is,  that  although  the  law  cannot,  and  does  not^ 
contemplate  its  perversion  by  its  own  ministers,  yet  juris- 
diction is  a  capacity  to  command,  which  is  not  made  in  any 
way  dependent  upon  the  private  motives  or  the  conscien- 
tiousness of  the  officer  invested  with  it.  He  may  be  actuated 
by  the  very  worst  feelings  towards  the  person  affected  by  bis 
order,  and  yet  keep  strictly  within  his  jurisdiction.     And   if 
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he  does  keep  within  his  jurisdiction,  it  is  a  well  established        ^^73. 

principle  that  he  is  not  civilly  responsible  to  the  party  who    Praxha'd 

may,    however  justly,  think   he  has  been  injured  by  the  ^^ 

Judge's  acts.     A  Judge,  in  fact,  exercising  the  functions  of  ^  ^'  ^^'^' 

adjudication  and  those  immediately  ancillary  to  it,  represents 

the  State.     He  is  appointed  by  it,  aud,  while  acting  within 

the  province  assigned  to  him,  is  responsible  to  the  State 

alone  for  any  abuse  of  the  powers  it  has  assigned  to  him. 

This  accounts  for  what  was  insisted  on  as  a  strange  anomaly, 

that  a  Judge  should  be  criminally  responsible  at  the  same 

time  that  no  suit  for  damages  can  be  entertained  against 

him.     The  State  may  prosecute  and  punish  him  for  a  gross 

dereliction  of  duty,  at  the  same  time  that  it  will  not  allow 

him,  so  long  as  he  sits  as  its  representative,  to  be  harassed 

by  actions  brought  by  disappointed  suitors  to  whom,  except 

mediately  through  it,  he  is  under  no  legal  obligation. 

When  to  this  consideration  we  add  that  of  the  infinite 
confusion  and  probable  dead-lock  which  would  arise  from 
the  legal  possibility  of  every  losing  party,  of  whom  there 
must  be  one  in  every  suit,  bringing  an  action  against  the 
Judge,  and  of  the  Judge  in  his  turn,  if  unsuccessful,  suing  the 
other  Judge  who  had  pronounced  against  him,  it  is  not  at 
all   surprising  that  a  protection  against  such  proceedings 
should  have  been  recognized  as  necessary  in  every  system  of 
jurisprudence.     The  law  in  England  and  in  India,  tender  as 
it  is  of  the  rights  and  privileges  of  individual  subjects  of 
Her  Majesty,  will  not  allow  those  rights  to  be  protected  in 
casual  instances  at  the  cost  of  undermining  the  authority  of 
the  tribunals  on  which  the  rights  and  the  welfare  of  all 
depend.     The  cases  cited  before  us,  to  support  the  opposite 
view,  are  really  instances  of  the  exercise  of  power  without 
jurisdiction — physical  power  used  in  an  unlicensed  way  quite 
beyond  the  scope  of  the  magistrate's  commission,  while  the 
decision  of  the  Court  of  Exchequer  in  the  case  of  Scott  v. 
Stansfield  (i),  is  an  'emphatic  assertion  of  the  correct  doctrine 
based  on  a  full  examination  of  the  subject.     It  has  been 

followed  by  this  Court  in  the  recent  case  of  Hari  Rdvji  v. 

(0  L.  R.  3  Exch.  220. 
45  H  c 
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]^^' Jandrdai\  Vdaudev,  and  similar  principles  are  involved  in 


Pralhad     the  judgment  delivered  by  the  Chief  Justice  in  the  case  of 

V.         itirafmrLal  v.  Jagannata  (j). 

A.  C.  Watt 

As  the  plaint,  therefore,  alleged  no  act  on  the  part  of  the 

Assistant  Judge,  by  which  he  transgressed  his  jurisdiction, 
it  was  immaterial  that  it  ascribed  evil  and  unworthy  motives 
to  him.  If,  as  has  been  suggested,  the  plaintiff  really  meant 
to  say,  that  the  Assistant  Judge  had  acted  without  jurisdic- 
tion, and  without  reasonable  grounds  for  supposing  that  he 
had  jurisdiction,  he  should  have  said  it.  As  he  failed  to  do 
so,  we  follow  the  judgment  last  cited  in  pronouncing  the 
plaint  manifestly  defective,  and  such  as  ought  not  to  have 
been  received  by  the  Court  of  first  instance.  On  this 
ground  we  affirm  the  decision  of  the  Court  below,  so  far  as 
the  first  respondent  is  concerned.     Costs  on  appellant. 

The  question  between  the  other  respondents  and  the 
appellant,  is  whether  the  suit  was  barred  by  limitation 
or  not.  The  Assistant  Judge  has  held  that  it  was,  and  this 
conclusion  he  has  supported  by  an  intelligent  argument;  but 
the  cases  he  cites  show  clearly  that  the  authorities  are 
against  the  view  he  has  taken.  No  decision  of  this  Court 
has  been  cited  as  to  whether  cl.  2  of  Sec.  1  of  Act  XIV. 
of  1859  applies  or  not  to  a  suit  like  the  present  one ;  but  the 
mere  absence  of  a  decision  almost  necessarily  implies  the 
recognition  here  by  the  legal  profession  of  what  must  be  re- 
garded as  the  settled  doctrine  of  the  High  Courts  at  Calcutta 
and  Madras.  The  case  is  one  of  simple  obscurity  of  ex- 
pression in  an  enactment;  and  in  such  a  case  we  think  it 
right  to  abide  by  the  solution  arrived  at  by  the  highest 
authorities,  unless  wo  can  see  clearly  that  it  is  wrong.     We 

»  I-  _ ,  I       I  I 

Note. — The  plaintiff,  Hari  Havji,  sued  Jan&rdan,  the  Judge  of  the 
•  1  Small  Cause  Court  at  Puna,  for  damages,  arising  from  his  want  of  good 
wj  I  faith  in  granting  his  sanction  to  a  third  party  to  prosecute  the  plaintiff 
for  the  offence  of  having  obtained  execution  of  his  entire  decree  against  . 
the  third  party,  withholding  from  the  knowledge  of  the  Judge  that  part 
of  such  decree  had  been  satisfied.  Hari  R^vji  was  acquitted  on  the 
ground  that  he  was  not  aware  of  the  payment  This  act  of  the  Judge 
was  held  by  Mklvill  and  Wkbt,  J  J.,  to  be  done  by  him  while  acting  in 
his  judicial  capacity,  and  that,  therefore,  he  was  not  liable  to  an  action  in 
respect  of  such  an  act  (Scott  v.  Stans/ield,  L,R,  3  Exch.  220). — Ed. 

U)  Ante  p.  182. 
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aro  far  from  seeing   this   in  the   present   instance,  and  we,        ]^- 
accordingly,  reverse  the  decree  of  the  Assistant  Judge  as    Pralha'd 
between  the  appellant  and  the  second  and  third  respondents,  ,,. 

and  remand  the  cause  for  retrial  on  the  merits  and  a  new  de-  ^'  ^'  Watt. 
cree.     Costs  to  follow  the  final   decision,  in  so   far  as    the 
parties  exclusive  of  the  first  respondent  are  concerned. 

Decree  cLCCcn\lingly. 


[Appellate  Civil  Jurisdiction.] 

Special  Appeal  No.  84  of  1873. 

BniKA'Ji  Apa'ji,  son  and  heir  of  the     oAAfm^^  Au/\^, 

deceased  defendant Appellant^- ^*^-^7^-/^'' 

J  AGANN A'TH  ViTHAL Plaintiff  and  RespondenL 

Suit  by  reversioner— LimUatum—Aci  XIV,  of  1859,  Sec,  1,  cl,  16.4/^>^^yA9^^/V^i/. 

A  suit  for  a  declaratory  decree  must  be  brought  by  the  nearest  reyer- 
sioner,  but  there  is  no  objection  to  a  suit  by  a  more  distant  reversioner 
when  the  prior  rights  of  the  nearer  reversioner  or  reversioners  have  been 
waived. 

A  suit  by  a  reversioner  during  a  widow's  lifetime,  to  declare  a  convey- 
ance made  by  her  to  be  void,  must  be  brought  vnthin  six  years  from  the 
date  of  conveyance,  Act  XIV.  ot  1859,  Sec.  1,  cL  16. 

FTHIS  was  a  special  appeal  from  the  decision  of  E.  T.  Candy^ 
Extra  Assistant  Judge  of  Ratnagiri,  reversing  the  de- 
cree of  the  Subordinate  Judge  of  Dapoli. 

The  facts>  in  so  far  as  they  are  material^  are  briefly  as 
follow : — 

RamSbii,  a  Hindu  widow,  owned  a  piece  of  land.  She 
mortgaged  it  to  the  defendant  with  possession,  and  then 
transferred  her  equity  of  redemption  to  the  plaintiff.  Tho 
plaintiff,  thereupon,  sued  the  defendant  for  redemption,  but 
'  was  met  on  the  grounds  that  Ramab^i  had  sold  the  land  ta 
the  defendant,  and  that  she  had  no  right  to  alienate  it  to  the 
plaintiff.  The  plaintiff,  therefore,  now  sues  as  a  rever* 
sionary  heir  for  a  decree  declaring  the  sale  by  Ram&bdi  to 
the  dofendailt  invalid.    The  defendant,  inter  alia,  contend* 
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1873.        ed  that   Ram^bS-i  having  nearer  heirs  than  the  plaintiff, 

Bhika'ji     he  had  no  right  of  action,  and  that  the  suit  was  also  barred 

^f  ^       by  the  statute  of  limitation. 
Jaoanna'th 

ViTHAL.  The  court   of  first  instance  rejected  the  claim ;  but  on 

appeal  a  decree  was  made  declaring  the  sale  by  Ramdbii  to 

the  defendant  void. 

The  special  appeal  was  heard  by  Melvill  and  West,  J  J. 

Shdninrdin  Ndrdyan  for  the  special  appellant. 

Dhirajldl  Mathurddds,  Government  Pleader,  and  Chuni- 
Idl  Mdnikldl  for  the  special  respondent. 

Per  Curiam  : — This  suit  has  been  brought  to  recover  certain 
land  from  the  defendant,  who  is  a  purchaser  from  Eamabdi,  a 
Hindu  widow,  having  a  life-interest  in  the  property.  Ra- 
mdbdi  is  still  alive,  and,  therefore,  the  suit  could  not  be 
maintained  in  the  form  in  which  it  was  brought,  viz.,  that  of 
an  action  of  ejectment.  The  Lower  Appellate  Court  has, 
however,  made  a  declaratory  decree,  in  the  plaintiff^s  favour, 
to  the  effect  that  the  deed  of  conveyance  is  not  binding  on 
the  plaintiff ;  and,  as  no  objection  has  been  raised  in  special 
appeal  to  the  difference  between  the  relief  granted  and  the 
relief  sought,  we  may  treat  the  suit  as  having  been  brought 
for  a  declaratory  decree. 

The  first  objection  raised  in  special  appeal  has  been  that 
the  plaintiff  is  not  the  next  reversioner,  inasmuch  as 
Ramabdi  has  a  daughter  living,  and  that  therefore  he  is  not 
competent  to  sue.  But  we  find  that  this  daughter  has  put 
in  a  petition  in  the  suit,  in  which  she  admits  that  she  has 
resigned,  in  favour  of  the  plaintiff,  all  her  rights  in  the 
particular  property  now  in  dispute,  and  expresses  her  willing- 
ness that  he  should  be  recognized  as  entitled  to  that  pro- 
perty. While  we  think  that,  as  a  general  rule,  a  suit  for  a 
declaratory  decree  must  be  brought  by  the  next  reversioner, 

yet  we  see  no  objection  to  a  suit  by  a  more  distant  rever- 
sioner when  the  prior  rights  of  the  nearer  reversioner  or 
reversioners  have,  as  in  the  present  case,  been  waived  or 
abandoned  in  his  favour.     In  support  of  this  view,  we  may 
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refer  to  the  cases  of  Muluk  Fuqeer  v.  Lalla  Manohur  (a),  and        1873. 
Bal  Oobind  Rdm  v.  Hi/rusranee  (b).  Bhika'ji 

A  p  A  '  TT 

The  next  objection  is  that  the  suit  is  barred  by  limitation.  ^ 

We  think  that  a  suit  by  a  reversioner  during  a  widow^s  life-  *^^^^^*^J° 
time,  to  obtain  a  declaration  that  a  conveyance    made  by 
her  is  void,  must  be  brought  within  six  years  from  the  date .     >;  / , 
of  the  conveyance — Act    XIV.    of  1859,   Sec.   1,   cl.   16.1  ^'^^ 
The  sale  to  the  defendant  took  place  in  1854,  but  the  deed  of"  »  ' 

sale  was  not  stamped  till  1865,  and  under  the  provisions  of 
Regulation  XVIII.  of  1827,  Sec.  14,  it  is  only  valid  against 
the  plaintifE,  a  third  party,  from  that  date :  Jaganndth  Viihal 
v.  Apdji  Vishnu  (c).  The  suit  is  brought  within  six  years 
from  the  date  of  stamping.  It  is  indeed  contended  for  the 
special  appellant  that  he  can  maintain  his  title,  indepen- 
dently of  the  deed  of  sale,  on  the  strength  of  certain  docu-  / 
ments  in  this  suit,  which  show  that  in  1855  Ramdbdi  had 
the  land  transferred  to  the  defendant's  name  with  the  usual 
formalities,  on  the  ground  that  she  had  sold  the  land  to  the 
defendant.  We  might  have  to  consider  how  far  this  argu- 
ment is  valid,  if  the  decree  of  the  Lower  Appellate  Court 
declared  the  sale  by  Ramdb5,i  to  the  defendant  to  be  void. 
Bat  this  it  does  not  do.  It  simply  declares  that  the  deed  of 
conveyance  is  not  binding  on  the  plaintiff,  and  the  plaintifE 
is  not  barred  by  limitation  from  obtaining  a  decree  in  that 
form,  though  it  will  bo  of  little  value  to  him,  if,  in  any 
future  litigation  for  possession,  the  defendant  is  able  to 
maintain  his  title  independently  of  that  deed  of  conveyance. 
The  objection  to  the  decree  of  the  Court  below  founded  on 
the  law  of  limitation  must,  accordingly,  be  overruled. 

We  confirm  the  decree  of  the  Lower  Court,  declaring  that 
the  deed  of  conveyance  is  not  binding  on  the  plaintiff,  but 
this  decree  will  not  affect  any  title  which  the  defendant  may 
be  able  to  estabUsh  independently  of  that  deed. 

Under  the  circumstances  of  the  case,  we  direct  that  each 

party  bear  his  own  costs  throughout. 

Decree  confirmed, 

(a)  2  N.  W.  P.  Rep.  31.        (b)  2  Calc.  W.  R.  Civ.  B.  255. 
(c)  5  Bom.  H.  C.  Rep.  A.  C.  J.  217. 
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Jui^^is  [Appellate  Civil  Jurisdiction.} 

Bef erred  Case. 
In  re  Tuka'ra'm  Habi  A'tre  et  al. 

Ocneral  Stamp  Ad  XV III.  of  1869,  Sees,  3  and  14 — Conveyance, 

An  instrament,  which  purports  to  convey  two  or  more  properties  for  s 
sum  of  money,  composed  of  items  described  in  the  instrument  as  the 
values  of  those  properties,  is  simply  a  deed  of  sale  coming  under  the  de- 
finition of  "conveyance"  in  Act  XVIIL  ofl869,  Sec.  3.  The  stamp, 
duty,  properly  leviable  upon  such  an  instrument,  should,  therefore,  be 
calculated  upon  the  aggregate  sum  specified  therein,  and  not  upon  the 
various  items  composing  that  sum. 

rrHIS  was  a  reference,  under  Act  XVIII.  of  1869,  Sec» 
41,   by    W.   H.    Havolock,   Revenue    Commissioner, 
Southern  Division,  for  the  decision  of  the  High  Court. 

On  the  1 5th  October  1 872,  Tukdr^m  Hari  A'tre  executed 
to  Govindruv  Chintdman  Jog  an  instrument,  the. material 
portions  of  which  are  given  below  :^ — 

"*  *  *  Having  received  from  you  Rs^  1,000,  one  thou- 
sand, I  have  sold  to  you  my  estates  as  particularly  described 
below. 

''  *  *  *  My  own  dwelling-house  con^sting  ♦  *  * 
Value  Rs.  375. 

« Mirisi  land  ♦  *  *  Value  Rs.  125 

"  Mortgaged  land  *  *•  ♦  Value     „    200 

**  Land  situated  *  *  *  Value     „    125 

"^  Land  situated  *  *  *  Value     „    175 

*'  The  house  and   lands,  as     described   and    mentioned 
above,  being  my  own  by  purchase,  together  with  my  mirdsi 
rights  and  mortgage  lien  thereon,  I  have  sold  to  you  as 
mentioned  above    *     *    *    '' 

This  instrument,  stamped  with  a  stamp  of  the  value  of 
Rs.  10,  having  been  presented  for  registration  to  the 
Subordinate  Registrar  at  Haveli,  ho  objected  that  it  wa» 
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insufficiently  stamped^  the  amount  of  stamp  duty  having  1^3. 
been  calculated  upon  the  aggregate  sum  not  upon  the  InbeTuka'- 
various  items  for  which  each  property  had  been  priced. 
The  Inspector  General  of  Registration  was  of  the  same 
opinion;  but,  as  the  Registrar  of  the  district  and  the 
Revenue  Commissioner  held  the  opposite  view,  Mr.  Havelock 
referred  the  case  for  the  orders  of  the  Court. 

The  reference  was  heard  by  Westropp,  C. J.,  and  Melvill 
and  Na'na'bha'i  Harida's,  J  J. 

Westropp,  C.J. :— The  document,  the  subject  of  the  present 
reference,  is  simply  a  deed  of  sale,  coming  solely  under  the 
definition  of  ''conveyance"  in  Act  XVITI.  of  1869,  Sec.  3. 
Sec.  14  of  the  Act  is  applicable  only  to  instruments  "  so 
framed  as  to  come  within  two  or  Tnore  of  the  definitions  in 
Sec.  3,"  and  the  provisoes  contained  in  that  section,  must 
be  understood  as  applicable  only  to  the  instruments  with 
which  the  section  professes  to  deal.  The  document  in  ques- 
tion hero  accordingly  does  not  fall  within  that  section  or  its 
provisoes,  and  is,  in  our  opinion,  sufficiently  stamped. 

Reply  accordingly. 

Act  XVIII.  of  1869,  Section  3  (11) : — *  Gonyeyance'  means  any  instrument 
(except  a  transfer  of  a  share  in  a  company  or  association,  a  mortgage 
deed,  a  settlement,  a  lease,  an  instrument  of  re-conyeyance  of  mortgaged 
property,  a  composition  deed,  an  instrument  of  gift,  or  an  instrument  of 
exchange  or  partition  deed,  where  no  money  is  paid  for  equality  of 
exchange  or  partition)  by  which  property  is  conyeyed  inter  vivos. 
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1873.  [Appellate  Criminal  Jurisdiction.] 

July  19. 


Code  of  Criminal  Procedure,  Section  %%-^Distribt— -Foreign  Territory— 

Foreign  subject. 

Where  a  foreign  subject,  resident  in  foreign  territory,  instigated  the 
commission  of  an  offence  which,  in  consequence,  was  committed  in 
British  territory : — 

• 

Hdd  that  the  instigation  not  having  taken  place  in  any  district  cre- 
ated by  the  Code  of  Criminal  Procedure,  the  instigator  was  not  amenable 
to  the  jurisdiction  of  a  British  Court  established  under  that  Code, 
Sec.  66. 

IN  this  case  three  prisoners  were  convicted  of  murder,  and 
the  fourth,  Pirtai,  of  abetment  of  murder,  by  R.  F. 
Mactier,  Session  Judge  of  Satara,  and  all  of  them  were 
sentenced  to  death. 

The  facts,  in  so  far  as  they  are  material  for  the  purpose 
of  this  report,  appear  from  the  following  extract  from  the 
Session  Judge's  judgment : — 


"  The  first,  second,  and  third  prisoners  are  charged  with 
the  murder  of  one  Bab'^ji,  and  the  fourth,  Pirtdi,  with  abetment 
of  this  ofience.  They  are  all  residents  of  foreign  territory, 
but  the  ofEence  was  committed  within  the  limits  of  the 
Satara  District ;  and  as  regards  the  first  three  prisoners  there 
can  be  no  doubt  as  to  this  Court's  jurisdiction.  As  to  the 
fourth,  there  seem  to  be  a  few  remarks  necessary.  The 
charge  against  her  is,  in  fact,  conspiring  within  the  limits  of 
the  Kolhapur  State  to  commit  a  murder  which  was  eventually 
committed  within  the  limits  of  the  Satara  District,  and  as 
to  this,  Sec.  66  of  the  Code  of  Criminal  Procedure  seems 
to  be  clear  on  the  point,  and  the  illustration  (d)  seems  to  be 
quite  a  case  in  point,  and  to  lay  down  that  if  the  offence,  to 
commit  which  the  conspiracy  was  originally  organized,  was 
committed  in  British  territory,  it  does  not  matter  if  the  con- 
spiracy itself  was  organized  in  the  Kolhapur  State;  and  if  it  be 
the  case  that  the  abetment  of  murder  charged  against  the 
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fourth  prisoner  was  committed  in  the  Kolhapnr  State,  this  ^^^^ 
will  not  prevent  her  being  tried  by  this  Court  if  the  offence  Rkg.vPieta'i. 
abetted  be  shown  to  have  been  committed  within  British 
territory.  This  will  be  done  in  the  following  remarks,  and 
in  the  meantime  I  need  only  record  my  opinion,  that  under 
Sec.  66  of  the  Criminal  Procedure  Code,  this  Court  has 
jurisdiction  in  the  case  of  the  fourth  prisoner  as  well  as  the 
first  three.*'  The  Session  Judge  then  proceeded  to  discuss 
the  merits  of  the  case,  and  finding,  upon  the  evidence,  the 
charges  proved,  sentenced  all  four  prisoners  to  death. 

The  appeal  was  heard  by  Melvill  and  West,  JJ. 

No  one  appeared  to  support  the  appeal. 

Dhirajldl  Mathurddda,  Government  Prosecutor,  appeared 
on  behalf  of  the  Crown. 

Per  Curiam:— (After  dealing  with  the  cases  of  the  first 
three  prisoners) 

With  regard  to  Pirtdi,  widow  of  Bdbdji,  the  Court  annuls 
the  conviction  and  sentence.  She  was  a  foreign  subject, 
and  the  act  of  which  she  has  been  convicted,  viz.,  instigation 
to  commit  murder,  was  an  offence  whoUy  committed  within 
foreign  territory.  The  Code  of  Criminal  Procedure  ex- 
tends  only  to  British  territory,  and  Sec.  66  assumes  the 
offence  therein  indicated  to  have  been  committed  within  a 
district,  le.,  within  a  local  jurisdiction  created  by  the  code. 
Sec.  2  of  the  Penal  Code  limits  the  application  of  that  law 
to  offences  committed  in  British  India,  and  Pirtdi  does  not 
belong  to  any  class  made  punishable  by  British  Courts,  by 
a  special  law,  as  contemplated  by  Sec.  3. 

Orde}'  accordingly. 


46  EC 
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1873  FAppellate  Civil  Jurisdiction.] 

July  -21.  *- 

y/j^  ^Z^  IXx^   ^ — *        Special  Appeal  No.  87  of  1873. 

Anta' Ji  NiLKANTH  et  al Appellants. 

Jana'rdan  Va'sudev  etal Respondents. 

Stamps-^Ragulatian  XVll I.  of  IS27,  Sec.   10-- Act  XVI II.  of  1869 
./.  //  A\  J  '/j  h^       — Stamping  an  instrument  after  Us  execution^ 

^'  ^  ^  '  Under  Regulation  XVIII.  of  1827,  a  party  has  a  right  to  have  stamp- 
ed, on  payment  of  the  prescribed  penalty,  an  instrument  executed  before^ 
1st  January  1870|  and  a  Civil  Court  should  receive  such  instrument  in 
evidence  on  being  stamped,  and  cannot  reject  it  on  the  ground  of  inten- 
tion by  the  party  to  evade  the  stamp  duty. 

THIS  v?^as  a  special  appeal  from  the  decia;ion  of  E.  T. 
Candy,  Extra  Assistant  Judge  of  Ratnagiri,  reversing 
the  decree  of  the  Subordinate  Judge  of  Mdlwan. 

The  facts  of  the  case,  in  so  far  as  they  are  material,  are 
briefly  as  follow  : — 

The  plaintiffs,  members  of  the  same  family  as  the  defend- 
ants, sued  to  obtain  their  share  in  certain  ancestral  lands. 
The  defendants,  inter  alia.,  pleaded  that  under  the  terms 
of  a  deed  of  partition,  executed  in  1843,  the  plaintiffs  vfeve 
precluded  from  bringing  their  claim.  This  deed  was  re- 
ceived by  the  Court  of  first  instance  without  any  objection 
being  taken  either  by  the  Court  or  the  plaintiffs.  On  appeal 
an  objection  raised  against  it,  on  the  ground  that  it  was  not 
stamped,  was  allowed,  and  the  instrument  being  thus  left  out 
of  consideration,  the  Court,  on  the  remaining  evidence  in  the 
case,  decreed  for  the  plaintiffs^  claim. 

The  special  appeal  was  heard  by  Melvill  and  West,  JJ. 

Shivsluinkar  Govindrdm  for  the  appellants. 

Ohanashdm  Nilkant  appeared  for  the  special  respondents. 

Per  Curiam  : — It  appears  that  the  deed  of  partition  was  ad- 
mitted without  objection  in  the  Court  of  first  instance,  but 
in  appeal  an  objection  was  taken  to  it  on  the  ground  of  want 
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of  stamp.     An  offer  was  thereupon  made  to  pay  into  Court        WS.. 


the  amount  of  stamp  duty  and  penalty,  but  the  Assistant  Anta'ji  No- 
Judge  refused  to  allow  the  defect  to  be  thus  remedied,  be.     ^^^™' 

cause  he  was  not  satisfied  that  the  omission  to  execute  the  deed    J/wa'»d^ 

.  Va'sodbv. 

on  paper,  bearing  the  proper  stamp,  did  not  aris&  oat  of  an 
intention  to  evade  payment  of  the  proper  stamp  (Act  XVIII, 
of  1869,  Sec.  20).  But  it  is  to  be  observed  that  the  instru- 
ment in  question  was  executed,  while  Regulation  XV  III.  of 
1827  was  in  force ;  and  we  think  that,,  under  that  ISegulation,a 
party  has  a  right  to  have  an  instrument  stamped  on*  payment 
of  the  prescribed  penalty.  The  Regulation  does  not,  like 
the  later  Stamp  Acts,  forbid  the  execution  of  iuBtruments  on 
unstamped  paper,  but  merely  says  that  they  shall  not  be 
valid  unless  stamped;  and  any  instrument  originally  un- 
stamped, may  be  subsequently  presented  to  the  Collector  for 
the  purpose  of  being^  stamped.  A  person  who,  while  the 
Regulation  was  in  force>  executed  an  instrument  on  unsta^np- 
ed  paper  committed  no  offence  against  the  stcutnp  law,,  and^ 
only  ran  the  risk  of  having  to  pay  more  for  his  stamp  than 
he  would  otherwise  have  paid.  There  can,  therefore,  be  no 
reason  for  imputing,  in  such  cases,  an  intention  to  evade  pay- 
ment of  the  proper  duty,  and  the  ground  assigned  by  the* 
Assistant  Judge  for  his  refusal  to  receive  the  deed  of  parti- 
tion in  evidence,  on  payment  of  the  proper  stamp  duty  and 
penalty,  is  inappropriate,  and  must  be  eonsidered  erroneous 
in  law. 

We,  accordingly,  reverse  the  decree  of  the  Assistant  Judge, 
and  remand  the  case  in  order  that  the  deed  of  partition,  if 
held  proved,  may  be  received  in  evidence,  after  payment  of 
the  proper  stamp  duty  and  penalty, 

• 

The  Assistant  Judge  has  not  laid  down  the  points  for 
determination  as  required  by  law.  This  should  be  done  at 
the  rehearing  of  the  appeal. 

Reversed  and  remanded. 
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AuguBt  20.  Special  Appeal  No.  490  of  1872. 


fcj 


b 


o 


S AiN al  Ranchhod  • Plaintiff  and  Appellant. 

Dullabh  Dva'rka'  Defendant  and  Respondent. 


w^^    ;i/  Code  of  Civil  Procedwro^JRevUw. 


When  a  review  of  a  decision  has  been  admitted,  the  whde  case  i» 
thereby  re-opened. 

THIS  was  a  special  appeal  against  the  decision  of  E.  Hosk- 
ing^  Acting  Extra  Assistant  Judge  at  Ahmadabad,  re- 
versing, in  review,  the  decree  of  his  predecessor,  and  confirm- 
ing that  of  the  Court  of  first  instance. 

The  plaintiff  brought  this  suit,  in  the  Court  of  the  Subor- 
dinate Judge  of  Dhanduka,  to  restrain  the  defendant  from 
obstructing  the  plaintiff  in  making  a  drain  in  a  portion  of  the 
plaintiff's  house.  The  defendant  contested  the  plaintiff's 
right  to  construct  the  drain.  The  Subordinate  Judge  re- 
jected the  plaintiff's  claim.  In  appeal,  Mr.  Scott,  the  Assist- 
ant Judge  of  Ahmadabad,  holding  that  the  plaintiff  has 
established  his  right  to  construct  his  drain,  in  the  way  in 
which  he  was  constructing  it,  gave  a  decision  in  his  favor. 
This  decision  was  admitted  to  review  by  his  successor  Mr* 
Hosking,  who,  going  through  the  case  de  TvovOf  came  to  the 
same  conclusion  as  the  Subordinate  Judge,  and  he,  therefore, 
confirmed  his  decree,  reversing  that  of  Mr.  Scott. 

The  special  appeal  was  heard  by  MsLViLiand  Na^na'bha^i 
Habida's,  JJ. 

Macpherson,  (with him Dhirajldl Mathuridisajii  Oifdhar- 
Idl  Daydldds,)  for  the  special  appellant,  contended  that  Mr. 
Hosking  should  have  limited  his  consideration  to  the  grounds 
on  which  he  admitted  the  review ;  and  that,  as  it  appeared, 
after  full  inquiry,  that  the  new  circumstances  thus  imported 
into  the  case  did  not  really  affect  the  merits,  it  was  not 
competent  to  Mr.  Hosking  to  disturb  the  judgment  of  his 
predecessor. 
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Branson  (with  him  Naghidda  Tulsidds)  for  the  special 
respondent. 

Per  Curiam: — We  adhere  to  the  decision  in  Special  Ap- 
peal 200  of  1868^  which  is  in  accordance  with  what  has  been 
the  invariable  rule  in  this  Courts  viz.,  that  when  a  review 
has  been  admitted^  the  whole  case  is  re-opened.  The  case  in 
Special  Appeal  368  of  1872  was  a  peculiar  one,  in  which  the 
application  was  by  the  successful  party  for  correction  of  a 
mere  clerical  error  in  the  decree^  and  the  judgment  of  this 
Court  appears  to  have  been  carefully  limited  to  the  circum- 
stances of  that  case  only* 

Decree  confirmed  vjitk  costs. 


1873. 


Sainal 
Ranchhod 

V, 
BULLABH 

Dya'rka'. 


[Appellate  Civil  Jurisdiction.] 

Miscellaneous  Special  Appeal  No.  38  o/lS7l. 

Sakha'ra'm  Ra'mchandra 
DiKSHiT Defendant  and  Appellant. 

GoviND  Va'man  Dikshit, 
purchaser  of  a  decree 
obtained  by  Mddhavrav 
Ganesh  Deshpdnd^ Plaintiff  and  Respondent. 

Agreement— 'Decree — Hindu  Law^Liability  ofsonB  and  grandeons. 

An  agreement,  entered  into  before  decree,  between  a  person  who  sub- 
sequently became  the  decree-holder  and  the  defendant,  his  debtor  stipu* 
lating  that  the  decree  should  be  enforced  in  a  particular  manner,  is  no 
bar  to  the  execution  of  that  decree  according  to  its  terms. 

The  property  of  a  Hindu  which  has  descended  upon  his  sons  and 
grandsons  is,  while  in  their  hands^  liable  to  his  debts. 

Bombay  Act  VII.  of  1866  does  not  apply  to  cases  in  which  judgment 
had  been  pronounced  before  its  enactment 

rpHIS  was  a  miscellaneous  special  appeal  from  the  order  of 

•*•     R.  H.  Pinhey,  Judge  of  the  District  of  Funa^  amending 

the  order  of  the  Subordinate  Judge  of  that  place. 

The  facts  of  the  case  will  fully  appear  from  the  following 

extract  from  the  District  Judge's  judgment :-« 


June  26. 
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1873.  "  Madhavr&v  Ganosh  Desp&ndi  obtained  a  decree  for  Rs. 


Sakha'ra'u  1>500  against  Moreshvar  Dikshit  Manohar^  on  25th  April 
MCHUND-  iggi^  ijj  ^^Q  Court  of  the  Assistant  Agent. 

OoviND  "  Mddhavrdv  Ganesh  Deshp&nd^  sold  this  decree  to  Oovind 

Va'man.      Vdman  Dikshit  Manohar  the  plaintiff. 

"  Moreshvar  Dikshit  Manohar^  who  was  a  Sardar,  died, 
leaving'heirs. 

"  M&dhavr&v  presented  an  application  to  the  First  Class 
Subordinate  Judge  at  Puna  for  the  execution  of  the  decree. 

"  The  application  was  opposed  on  the  grounds,  that  (1) 
the  decree  was  barred  by  the  law  of  limitation ;  (2)  the  pro- 
perty which  MSdhavrdv  wished  to  attach  was  not  liable  for 
the  personal  debts  of  the  original  defendant  now  deceased ; 
and  (3)  that  Madhavr5.v  was  bound  by  an  agreement,  made 
by  the  plaintiff  with  the  deceased  defendant  to  attach  first 
all  the  property  of  the  defendant's  family. 

''On  the  17th  August  1870  the  First  Class  Subordinate 
Court(Madan  Shrikrishna  Judge)  holding  that  the  decree  was 
not  barred  by  the  law  of  limitation,  and  that  as  the  deceased 
defendant  had  three  sons  who  were  cosharers  in  the  ancestral 
property  with  himself,  only  one-fourth  of  such  property  could 
be  attached  for  the  deceased  defendants  debts,  and  that  the 
present  application  was  not  in  conformity  with  an  agreement 
made  by  the  parties  to  the  decree,  ordered  the  attachment  of 
one-fourth  of  the  deceased  defendant's  share  of  the  village  of 
Mohomedvddi,  and  directed  each  party  to  bear  his  own  costs." 

In  appeal  the  District  Judge  raised  two  issues  for  decision^ 
viz: — 

1.  Should  the  decree,  which  the  plaintiff"  seeks  to  enforce, 
be  executed  in  the  manner  prescribed  in  the  agreement  ? 

2.  Should  the  shares  of  the  sons  of  Moreshvar  Dikshit 
deceased  bo  excepted  from  the  operation  of  the  decree  which 
the  plaintiff  seeks  to  enforce  7 

On  both  these  issues  he  found  in  the  negative,  and  for  the 
decree-holder,  for  the  reasons  thus  sot  forth  in  his  judg- 
ment : — 
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"  The  agreement  was  passed  before  the  decree  which  the  1^73. 

plaintiff  s^eks  to  execute.     It  was  pleaded  by  the  defendant  Sakha'ra'm 

in  the  suit  as  a  bar  to  the  decree  being  passed.     Neverthe-  ^^  dikshit 

less  the  Court,  after  considering  the  effect  of  this  agreement,  ^• 

gave  a  decree  for  the  amount  claimed,  without  making  any  Ya'man. 
order  for  the  execution  of  the  decree  according  to  the  terms 
of  the  agreement. 

"  The  decree  was  given  for  a  debt  incurred  on  behalf  of  a 
united  family.  The  property,  against  which  the  plaintiff 
seeks^to  enforce  the  decree,  is  the  common  property  of  that 
family.  The  shares  of  the  deceased  defendant  have  never 
been  divided,  and  his  sons  do  not  appear  to  have  raised  any 
objection,  such  as  the  Lower  Court  raised,  as  to  the  non- 
liability of  the  property  which  passed  to  them  from  their 
father  for  the  amount  of  decree  against  their  father.  The 
division  of  the  property  of  the  deceased  defendant  into  equal 
shares  between  the  father  and  the  sons,  seems  to  have  been 
the  act  of  the  Court  acting  proprio  motuJ* 

The  special  appeal  was  heard  by  West  and  Na^na'bhai 
Habida's,  JJ. 

Shdntdrdm  Ndrdyan,  for  the  special  appellant,  raised 
three  principal  objections  against  the  order  of  the  District 
Judge,  1st,  that  he  was  in  error  in  not  considering  the 
agreement  entered  into  between  the  deceased  defendant  and 
the  decree-holder  in  regard  to  the  execution  of  the  decree — 
this  is  the  proper  time  for  him  to  do  so  (Sec.  11,  ActXXIIIof 
1861);  2ndly,  that  he  wrongly  assumed  that  the  decree  was 
for  a  debt  incurred  for  a  united  family ;  and  3rdly,  that  the 
respondents  came  into  possession  of  Mahomedv&di  in  their 
own  right,  and  not  by  inheritance  from  the  deceased  Moresh- 
var,  and  they  were,  moreover,  not  liable  for  his  debts  under 
Bombay  Act  VII.  of  1866. 

Vishvandth  Ndrdyan  Mandlih  for  the  special  respon- 
dent : — Sec.  11  of  Act  XXIII  does  not  apply.  It  contemplates 
questions  in  execution  of  a  decree.  The  agreement  was  con- 
sidered when  the  decree  was  passed,  and  is  absorbed  in  the 
decree.    It  cannot  be  maintained  that  grandsons  have  equal 
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1873.        and  co-ordinate  claim  in  the  grandfather's   property.     No 


Sa.kha'ra'm  grant  is  put  in  to  show  that  the  property  had   any  special 
character. 


RA. 
V. 


QoviKD  West,  J,: — In  the  suit,  out  of  which  these  proceedings  have 
arisen,  the  plaintiff  was  met  by  an  agreement,  in  which  the 
plaintiff  had  engaged,  in  the  event  of  a  suit  becoming  neces- 
sary, to  execute  the  decree  he  might  obtain  in  it,  in  the  first 
instance,  against  the  property  of  the  other  members  of  the 
family  from  which  the  defendant,  Moreshvar,  had  become 
separated.  The  Assistant  Agent  refused  to  give  effect  to  this 
agreement  in  the  way  proposed,  because  it  was  not  meant 
in  any  way  to  impede  a  suit  for  the  amount  due  on  the  bond, 
though,  as  he  says,  there  might  be  a  '^  countersuit  on  the 
agreement,  in  case  the  plaintiff  does  not  use  his  decree  in  the 
way  agreed  on/*  In  appeal  against  the  order  of  the  Prin- 
cipal Sadar  Amin  in  execution,  the  District  Judge  held  that 
the  decree-holder  was  not  bound  by  this  agreement  to  any 
particular  mode  of  execution,  for  the  reason  that  it  had  been 
considered  in  trying  the  suit  by  the  Assistant  Agent,  who, 
nevertheless,  had  "  passed  a  decree  for  the  amount  claimed, 
without  making  any  order  for  the  execution  of  the  decree 
according  to  the  terms  of  the  agreement/'  Against  this,  it 
has  now  been  urged  that  the  agreem^nt  being,  by  its  terms, 
expressly  intended  to  come  into  operation  on  the  passing  of 
the  decree,  and  to  regulate  the  mode  of  execution,  it  cannot 
properly  be  deprived  of  this  effect  by  the  Assistant  Agent 
having  refused  to  embody  its  engagements  in  the  decree  it- 
self. The  question  as  to  its  enforcement,  it  is  contended,  is 
one  arising  in  the  execution  of  a  decree,  and  as  for  this 
reason,  a  separate  suit,  brought  upon  it,  for  a  breach  of  con- 
tract, will  not  be  maintainable  according  to  Act  XXIII.  of  1 86 1 , 
Sec.  11,  justice  requires  that  it  should  be  enforced  in 
the  execution  itself.  A  semblance  of  support  to  this  latter 
argument  has  been  drawn  from  the  words  "  any  other  ques- 
tions  arising  between  the  parties  to  the  suit  in  which  the 
decree  was  passed  and  relating  to  the  executien  of  the 
decree/'  but  these  general  words,  according  to  the  familiar 
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rule  of  construction,  are  to  be  understood  of  matter  ejusdem        1873. 


generis,  with  that  more  particularly  specified  in  the  same  Sakha 'ra'm 
enactment.     The  only  questions,  that  can  properly  arise  in         ^j^ 
the  execution  of  a  decree,  are  (1)  as  to  the  contents  of  the      QoviwD 
order  made,  (2)  as  to  the  jurisdiction  to  make  it,  and  (3)  as      Va'man. 
to  how  far  it  has  been  carried  out.     There  is  here,  as  usual, 
no  question  of  jurisdiction ;  there  is  no  suggestion  that  the 
decree  has  been  partly  executed  so  as  to  exempt  from  its 
operation  the  property  sought  to  be  made  available  for  its 
satisfaction.     The  only  question  then,  that  can  remain,  must 
be  as  to  what  are  the  contents  of  the  decree,  and  these,  it  is 
obvious,  are  in  no  way  dependent  on  a  private  agreement 
between  the  parties.     If  that  agreement,  indeed,  could  be  set 

• 

up,  as  limiting  the  execution  of  the  Court's  order,  the  mere 
circumstance  that  the  Assistant  Agent  had  refused  to  give 
It  effect  in  framing  the  order  itself  might  not  be  material, 
but  no  authority  has  been  cited  for  giving  to  it  such  an 
effect  as  this.  An  agreement  is  relied  on,  because  it  con- 
fers a  right.  If  that  right  in  the  present  instance  was  one 
capable  of  being  set  up  against  the  claim  made  by  the  plain- 
tiff, it  was  capable  of  being  adjudicated  on  in  his  suit ;  if  it 
could  not  be  thus  set  up,  neither  can  it  be  set  up  against  the 
execution  of  the  decree,  which,  for  its  own  purposes,  is  to  be 
held  final  as  to  what  the  one  party  must  do  or  forbear  for*' 
the  benefit  of  the  other.  It  would  be  an  absurd  consequence, 
if  a  set-off,  pleaded  and  refused  recognition  at  the  trial  of  a 
Kuit,  could  again  be  advanced  in  opposition  to  the  execution 
of  the  decree.  The  agreement  in  this  case  may  or  may  not 
be  valid.  It  may  or  may  not  have  imposed  on  the  plaintiff  a 
duty,  the  breach  of  which  will  form  a  good  ground  for  a 
personal  action.  But  it  is  at  best  an  undertaking  which  has 
not  yet  been  clothed  with  judicial  sanction.  It  cannot  pre- 
vent the  execution  of  an  express  order  of  a  Court.  The 
right  which  a  judgment-debtor  might  base  on  an  actual  pay- 
ment of  the  sum  awarded,  would  be  stronger  than  that  de- 
rived from  an  agreement  such  as  the  one  now  in  question, 
yet  the  law  refuses  to  recognize  it,  unless  made,  as  the  law 
itself  prescribes,  through  the  Court,  and  distinctly  in  obedi- 
ence to  its  decree. 
47  H  0 
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^^'^^'  But  the  property,  it  is  said,  in  the  hands  of  the  persons 

Sakha'ra'm  against  whom  execution  is  now  sought,  is  not  liable  for  the 
j^  decree  obtained  against  the  original  defendant,  Moreshvar. 
GoviND  These  persons  are  Moreshvar's  sons  and  grandsons ;  the  pre- 
Va'man.  sent  appellant  is  a  grandson.  The  family,  it  is  said,  was 
divided  by  a  partition  made  between  Moreshvar  and  his 
sons,  and  the  question  of  division,  or  no  division,  ought  to 
have  been  distinctly  adjudicated  on  in  the  Courts  below 
The  reason  it  was  not  expressly  adjudicated  on  was  doubt- 
less that  it  was  not  distinctly  raised.  What  was  relied  on 
was  evidently  the  argument,  which,  in  the  early  part  of  the 
case,  was  strongly  pressed  in  this  Court  also,  that  by  the 
terms  of  the  tenure,  each  successive  generation  took  the 
property  independently  of  the  one  which  preceded  it.  This 
attempted  application  of  the  principles  of  the  Statute  De 
Donis,  for  regulating  the  devolution  of  the  estate  of  a  Hindu 
family,  was  so  far  successful  as  to  lead  the  Joint  Judge,  when 
the  case  first  came  before  him  in  appeal,  to  remit  it  to  the 
Subordinate  Judge,  with  a  direction  to  ascertain  whether 
Moreshvar  had  had  more  than  a  life  interest  in  the  property. 
The  Subordinate  Judge(Mr.MadanShrikrishn4ji),so  far  as  the 
papers  before  us  show,  does  not  appear  to  have  directly  dealt 
with  this  question.  Perhaps  the  terms  of  the  grant,  which, 
it  is  said,  created  the  very  special  estate,  which  the  appel- 
lant asserts,  were  no  more  revealed  to  him  than  they  have 
been  to  us.  But  on  the  ground  that  the  deceased  Moresh- 
var having  had  three  sons  remained  owner  himself  of  but 
one-fourth  of  the  family  estate,  the  Subordinate  Judge 
awarded  execution  against  one-fourth  of  the  property  with  a 
further  limitation  wrongly  based  on  the  agreement  which 
has  been  already  discussed.  In  this  decision,  the  Subordi- 
nate Judge  implicitly  determined  that  Moreshvar  and  his 
sons  had  formed  a  united  family.  Probably  the  question  of 
separation  was  not  raised  before  him ;  but  if  it  was,  and  was 
wrongly  disposed  of,  the  objection  that  might  have  been 
raised  on  that  ground  must  be  considered  to  have  been 
waived  by  its  omission  from  the  cross  appeal  filed  by  Sak- 
huram  in  the  District  Court.     It  is  not  sufficient  that  an 
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objection  in  regular  appeal,  pointed  at  an  altogether  differ-        ^^^^' 
ent  matter^  may^  by  a  special  interpretation,  bo  made  to  ex-   Sak.ha'ra'm 
tend  to  some  point  afterwards  raised  in  special  appeal.     The  ra 

objection  and  the  issue  raised  upon  it,  must  be  taken  in  the  govind 
sense  obviously  intended.  If  the  District  Judge  of  Puna  had  Va'man. 
misconceived  the  objections  in  this  case,  he  would  no  doubt 
have  been  very  promptly  set  right  by  the  pleaders.  They 
allowed  him  to  try  the  appeal  on  the  assumption  that  the 
family  was  united,  and  this  is  a  sufficient  proof  that  the 
ground  of  partition  was  not  then  intended  to  be  relied  on. 
In  not  examining  it,  therefore,  the  District  Judge  did  not 
commit  any  error  of  law. 

It  must  be  taken,  therefore,  as  it  was  in  the  Courts  below> 
that  Moreshvar  and  his  sons  were  in  the  usual  condition  of  a 
Hindu  family,  that  is,  undivided.  It  must  be  presumed  also 
that  he  held  his  property  according  to  the  ordinary  rules  of 
the  Hindu  law.  The  grant,  under  which  it  was  enjoyed,  has 
not  been  produced  before  us.  If  it  was  produced  before  the 
Subordinate  Judge,  and  wrongly  dealt  with,  that  ought  to 
have  formed  a  ground  of  regular  appeal.  The  obligation  of 
a  man's  sons  and  grandsons  to  pay  his  debts  is,  it  is  admit- 
ted, as  integral  a  part  of  the  Hindu  law  as  any  rule  of  succes- 
sion. The  exception,  on  the  ground  that  the  debts  were  con- 
tracted for  disreputable  purposes,  is  one  of  which  few  sons 
would  avail  themselves,  and  which  was  not  suggested  in  the 
present  case.  The  ancestral  property  has,  under  such 
circumstances,  even  been  held  by  some  of  the  earlier,  though 
not  by  the  more  recent,  decisions  of  the  late  Sadr  Court,  in- 
alienable until  the  debts  were  paid  (a).  Such  a  doctrine  may 
not  be  maintainable;  but  the  property  at  least  descends  incum- 
bered with  the  debts  of  the  ancestor  or  accompanied  by  an 
obligation  to  pay  them.  But  then  it  has  been  urged  Bombay 
Act  VII.  of  1866  protects  the  appellant  in  this  case  and  his 
brethren.  Being  joint-tenants  with  their  father  during  his 
life,  the  whole  property,  it  is  argued,  vested  in  them  by  sur- 

(o)  The  property  is  not  so  hypothecated  for  the  debts  of  the  deceased 
that  the  heir  may  not  convey  a  good  title  to  a  purchaser  See  (Jamiyat- 
ram  Bamchandra  v.  Parbhudas)  9  Bombay  H.  C.  Report  116  Ed. 
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^^^^- vivorship  on  his  death.     They  received  nothing  as  his  repre- 

Sakhaba'm  sentatives^  and  are  therefore  exempted  from  liability bv  Sees 
RA  1  and  2  of  Mr.  White's  Act.  This  result,  if  correctly  deduc- 
GoviND  ^  i^oxa  its  words,  would  be  highly  unwelcome,  it  is  certain, 
Va'man.  to  the  author  of  the  law.  That  sons  in  a  united  family  should 
take  all  the  property  on  their  father's  death,  and  at  the  same 
time  be  free  to  repudiate  all  his  debts,  was,  probably,  the  last 
thing  he  would  have  desired.  We  do  not  think  that  a  con- 
struction so  encouraging  to  unconscientiousnoss  is  the  only 
one  that  these  sections  admit  of ;  but  it  is  not  necessary  to 
go  further  into  that  subject,  because  in  our  view  the  Act  is 
altogether  inapplicable  to  the  present  case.  No  law  is,  with- 
out necessity,  to  be  so  construed  as  to  impair  rights  already 
fully  acquired.  The  rights  of  creditors  already  acquired 
against  sons,  grandsons,  and  heirs,  before  Bombay  Act  VII. 
of  1866  became  law,  would  thus  be  unaffected  by  its  provisions, 
but  for  Sec.  3  which  extends  its  operation  to  suits  in 
which  judgment  shall  not  have  already  been  delivered  at  the 
date  of  the  Act.  The  judgment  in  this  case,  however,  was 
pronounced  several  years  before  the  Act  was  passed.  The 
rights  of  the  judgment-creditor  against  Moreshvar,  his  pro- 
perty, and  his  successors,  were  fully  acquired,  and  the  Act 
has  not  extinguished  them.  The  case  stands  precisely  as  if 
the  Act  had  not  been  passed,  and  the  whole  property  is 
liable.  Such  was  the  decision  of  the  District  Court,  and  we 
confirm  it  with  costs. 

Decree  confirmed  with  costs. 
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[Appellate  Civil  Jurisdiction.]  Au^t'i9. 

Special  Appeal  No.  263  of  1873. 
Bakshira'm  Ganqa'ba'm...  ..Defendant  and  Appellant. 
Da'eku  Tuka'ra'm Plaintiff  and  Respondent. 

Mortgage — 2n^)rovement8 — Accretioru^Bedemption — Code  of  Civil  Pro- 
tcdure-Sec.  7  of  Act  VI 11.  of  1859. 

The  holder  of  field,  on  the  Survey  tenure,  mortgagees  it  with  poases- 
«ion,  secured  by  a  registry  of  the  mortgagee's  name  as  occupant.  Certain 
fruit  trees,  coming  under  the  operation  of  No.  8  of  the  Reyised  Survey 
Rules,  are  sold,  by  the  Qoyemment,  to  the  mortgagee  as  occupant : — 

^#Zc?  that  the  trees,  by  the  sale,  become  a  portion  of  the  mortgaged 
estate,  and,  as  such,  liable  to  redemption,  on  payment  of  the  amount  of 
the  mortgage  money  with  interest,  of  the  money  laid  out  in  purchasing 
the  trees,  and  of  other  reasonable  expenses. 

Jffeld  also  that  a  suit  for  redemption  of  land,  without  specification  of 
details,  includes  a  claim  for  restoration  of  all  accretions  and  improvements 
which  it  may  have  received  while  in  the  hands  of  the  mortgagee ;  and 
if  the  Court  omits  to  adjudicate  upon  part  of  the  claim,  the  mortgagor 
is  not  precluded,  by  Sec.  7  of  Act  VI7I.  of  1859,  from  bringing  a  second 
suit  in  respect  of  that  part. 

rpHIS    was    a    special   appeal  from    the  decision   of    A. 
Bosanquet,  District  Judge  of  Ahmadnagar,  confirming 
the  decree  of  the  Subordinate  Judge  of  Sangamner. 

The  facts  of  the  case  are  briefly  as  follows  : — 

The  plaintiff,  D^rku,  mortgaged  in  1846  a  field,  of  which 
he  was  the  holder  under  Government,  to  the  defendant  Bak- 
shir&m.  In  December  1865  the  latter  being  in  possession 
of  the  field,  and  entered  as  occupant  in  the  Collector's  books, 
the  Government  sold  to  him,  under  the  survey  rules,  some 
mango  trees,  which  D^rku  also  had  applied  to  purchase.  At 
the  beginning  of  the  year  1866,  D&rku  sued  Bakshir&m  for 
redemption  of  his  field,  without  specifically  including,  in  his 
claim,  the  mango  trees  on  the  land  which  had  been  sold  by 
Government  to  the  mortgagee  while  he  was  the  registered 
occupant  of  the  land. 

In  August  of  the  same  year  a  decree  was  made  in  the 
plaintiff's  favour  for  the  land  only.      D&rku,  therefore,  in 
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1873.        November  1870  brought  the  present  suit  to   recover  the 


Bakshira'm  ^<^?o  trees  also.     The  defendant^  inter  alia,  pleaded  that 
Oanoa'ra  M  the  suit  was  barred  by  Sec.  7  of  Act  Vin.  of  1859,  and 

Da'rku      that  the  trees  were  sold  by  the  Government,  who  were  the 
Tuka'ra'm, 

owners  thereof,  to  him,  independently  of,  and  in  preference 

tOi  the  plaintiff.     The  Subordinate  Judge  as  well  as  the  Dis- 
trict Judge  awarded  the  plaintiff's  claim. 

The  special  appeal  was  heard  by  West  and  Na'na'bha'i 
Harida's,  JJ. 

Ganpairdv  Bhdskar  for  the  appellant : — When  the  plain- 
tiff in  1866  brought  his  suit  for  redemption  of  his  field,  tho 
trees  had  been  sold  to  the  defendant  by  the  Government ; 
and  he  should  have  asked  for  their  restoration  in  that  suit. 
Not  having  done  so,  his  second  suit  is  barred  by  Sec.  7  of  the 
Civil  Procedure  Code :  Bdloji  v.  Tamangovdd  {a).  The 
plaintiff  applied  to  Government  for  a  purchase  of  the  trees, 
but  the  Government  refused  to  deal  with  him,  and  sold  them 
to  Bakshirdm,  who  thereby  became  the  absolute  owner. 

Bahiravndth  Mangesh  for  the  respondent : — The  suit  is  not 
barred  by  Sec.  7  :  see  Kdkdji  v.  Bdpuji  (6).  The  mortgagee, 
when  he  bought  the  trees,  was  only  entitled  to  an  additional 
security,  but  on  payment  of  the  purchase  money  and  other 
reasonable  expenses,  he  was  bound  to  deliver  up  possession  of 
the  trees. 

Wbst,  J. : — ^We  have  no  doubt  that  the  appellant  in  this 
case,  Bakshir^m,  procured  a  sale  of  the  mango  trees  to  him 
in  his  character  as  occupant  of  the  land  which  he  held  as 
mortgagee  from  the  plaintiff  D&rku.  The  third  of  the  re- 
vised survey  rules,  published  at  page  109  of  Mr.  Naime's 
compilation,  says,  *'The  survey  tenure  includes  the  right 
in  all  trees  standing  in  occupied  lands  subject  to  the  follow- 
ing exceptions.  *  *  * 

P.  (iii)  Fruit  trees  belonging  wholly  or  partially  ta 
Government  the  property  in  which  has  not  been  specially 
assigned  to  the  occupant  or  purchased  by  him/' 

(a)  6  Bom.  H.  C.  Rep.  A.  0.  J.  97. 
(6)  S  Bom.  H.  C.  Rep.  A.  C.  J.  205. 


BOMBAY   ttIGH   COURT   RBPORTS.  371 

It  IS   quite  clear  from  this   rule   that  the  intention   of       ^873. 
Government  was  that  its  ownership  should  not  be  parted  bakbhiba'm 
with,  except  to  the  occupant  of  the  land  in  which  trees,  its  ^anoaba'm 

proDertv,  micrht  be  standiner-     It  is  clear  also  that,  on  a  sale     Darku 

.  .-IT  -XT.    Tukaba'm. 

to  an  occupant,  the  ownership  was  mtended  to  coalesce  with 

his  right  to  the  occupancy,  and,  thenceforth,  become  iden- 
tical with  it.  There  was  no  public  sale  in  this  case ;  and 
when  Ddrku,  the  mortgagor,  applied  for  a  sale  of  the  trees  to 
him,  he  was  told  that  he  could  not  be  dealt  with  until  he 
recovered  the  land.  Bakshiram  was  the  registered  occu- 
pant, and  the  sale  could  be  made  only  to  him ;  but  having 
been  thus  made,  the  trees,  the  subject  of  it,  became  at  once  a 
portion  of  the  holding  in  his  hands.  It  was  as  mortgagee 
that  he  was  occupant,  and  as  mortgagee  he  got  possession  of 
the  trees  which  could  be  sold  to  him  only  as  occupant. 

The  estate,  therefore,  including  this  accession  to  it  of  ther 
trees,  was  liable  to  redemption  by  Dirku.  If,  as  appears, 
the  instalment  of  payment  for  the  trees  had  still  in  part  to  be 
made  good,  an  account  might  be  taken  between  Ddrku  and 
Bakshirdm  on  that  footing.  Bakshirslm  could  not,  as  mort- 
gagee, equitably  claim  more  than  the  benefit  as  a  security  of 
the  addition  to  the  property.  He  could  not  use  his  position 
to  obtain  an  advantage,  whose  precise  measure  would  be  the 
loss  thus  occasioned  to  the  mortgagor  in  whose  stead  he  had 
dealt  with  Government  (Fisher  on  Mortgage  337,  887).  On 
payment  to  him  of  the  mortgage  money  and  interest,  of  the 
money  expended  by  him  in  purchasing  the  trees,  and  of 
reasonable  expenses,  he  was  bound  to  deliver  up  possession 
of  the  improved  estate  to  Dirku. 

In  this  posture  of  affairs,  Ddrku  sued  to  redeem  the  land. 
He  did  not  specifically  refer  to  the  trees,  nor,  as  we  under- 
stand, did  Bakshiram.  But  in  suing  for  redemption  of  his 
estate,  a  mortgagor  sues  for  it,  without  specification  of  all 
conceivable  details  in  the  state  in  which  it  eidsts  at  the  time 
If  it  has  received  accretions,  or  improvements,  he  claims 
these  in  claiming  a  restoration  of  that  with  which  they  have 
blended,  or  to  which  they  have  become  accessory.    On  the 
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1873.  other  hand,  the  mortgagee  may  demand,  as  a  condition  of 
Bakshira'm  *^®  order  for  restoration,  that  all  sums  properly  expended 
Oakoaram  ijy  j^jjj^  g^^^^  ^  made  good.      That  the  expenditure  by 

Dabku      Bakshirdm  in  buying  the  mango  trees  was  a  proper  one   is 
Tuka'ra'm  _ 

acknowledged.  The  Court,  therefore,  might,  in  the  redemp- 
tion suit,  have  directed  an  account  to  be  taken,  including 
the  price  of  the  trees,  and  decreed  redemption  of  the  whole 
estate  on  payment  of  the  sum  thus  ascertained  to  be  due. 
Instead  of  this,  it  decreed  redemption  of  the  land  only,  on 
payment  of  the  original  mortgage  sum,  without  the  trees 
It  is  now  contended  that  no  new  suit  will  lie  for  the  trees, 
as  either  they  were  omitted  by  the  plaintiff  from  his  plaint, 
or  else  should  hare  been  recovered  in  execution  in  the  former 
suit  'y  but,  we  think,  that  the  claim  in  that  suit  mi^t  reason- 
ably have  been,  and  ought  to  have  been,  construed  to  include 
them,  and  that  the  Court  having  failed  to  adjudicate  upon 
this  portion  of  the  claim,  a  fresh  suit  based  on  it  is  compe- 
tent to  the  plaintiff:  Seddon  v.  Tatop  (c),  2  Ev.  Poth.  347. 
There  are  many  cases  in  the  Courts  in  India  which  support 
this  view,  of  which  it  is  sufficient  to  refer  to  Rddhdhdi  v. 
Bddhdbdi,  (d),  and  the  recent  case  of  Special  Appeal  No.  10 
of  1872,  decided  on  the  10th  June  1872,  by  Sir  C.  Sargent 
and  Mr.  JUSTICE  Melvill. 

The  legal  possibility  of  urging  his  claim  being  once 
admitted,  the  plaintiff  is  plainly  entitled  to  retain  the  decree 
he  has  obtained  in  the  District  Court.  We,  therefore,  con- 
firm that  decree  with  costs. 

(c)  6  T.  Rep.  607.  (d)  4  Bom.  H.  C.  Rep. .  C.  J,  181. 
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[Appellate  Criminal  Jurisdiction.] 

The  QuBBN Appellant.  ^^^J^l^^ 

Rakhma'  and  another    Respondents. 

Code  of  Criminal  Procedure,  Sees.  272,  283,  and  US^Oovernment 
appeal  against  acquittal — Omission  of  the  ward  *  dishonestly  Hn  charge  and 
record  of  conviction. 

The  omission  of  Jibe  word  '  dishonestly/  both  in  the  charge  and  in  the 
record  of  the  conviction,  is  not  a  ground  for  reversal  of  conviction  and 
sentence,  where  an  accused  person  has  fully  understood  the  nature  of  the 
offence  with  which  he  is  charged,  and  has  not  been  prejudiced  by  the 
omission. 

Conviction  and  sentence  recorded  by  a  Magistrate,  and  reversed  by 
the  Sessiou  Judge  upon  this  ground,  restored  by  the  High  Court,  on  ap- 
peal directed  by  Government  under  Sec  272,  Cr.  Proc.  Code- 

THE  respondents  were  convicted  by  A.  Keyser,  Magistrate 
F.  P.  at  Pandharpur,  under  Sec.  411  of  the  Indian 
Penal  Code,  for  the  offence  of  receiving  stolen  property, 
knowing  it  to  be  stolen  ;  and  sentenced  to  two  months* 
rigorous  imprisonment 

Upon  an  appeal  preferred  by  the  respondents  to  R.  H. 
Pinhey,  Sessiou  Judge  of  Puna,  he  reversed  the  convictions 
and  sentences  on  the  following  ground  : — 

'^  The  receipt  of  stolen  property,  even  if  the  property  be 
known  to  be  stolen,  is  not  an  offence  punishable  under  Sec, 
411  of  the  Indian   Penal  Code,  unless  the  stolen   property 
be  received  dlnhonestly .     The  policeman  wbo  brings  stolen 
property  before  a  court,  to  be  used  as  evidence,  receives  the 
property  knowing  it  to  be  stolen  property  ;  but  he  commits 
no  ofEence,  because  ho  does  not  receive  the  property  disho- 
nestly.   In  this  case,  neither  in  the  charge  on  which  the  pri- 
soners were  tried,  nor  in  the  record  of  the  conviction,  is  it 
stated  that  the  appellants   dishonestly  received  stolen  pro- 
perty.    They  have,  therefore,  been  convicted  of  what  was 
not  an  offence  punishable  under  the   section  of  the  Indian 
Penal  Code  under  which  they  were  sentenced." 
48  H  c 
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1873.  At  the  instance  of  Mr.  Keyser,   the  District   Magistrate 

-Bxa,        referred  the  proceedings  to  the  High  Court,  which  declined 
Rakhma'.    ^^  interfere  unless  the  GoTemment  should  direct  an  appeal 
under  Act  X.  of  1872,  Sec.  272  (Crim.  Proc.  Code). 

An  appeal  having  been  preferred,  and  a  notice  thereof 
given  to  the  respondents,  it  was  heard  by  Mblvill  and 
Na'na'bha'i  Harida's,  JJ. 

JDhirajldl  Maihuradds,  Government  Prosecutor  : — The 
wording  of  the  charge,  though  it  does  not  contain  the  word 
'  dishonestly,'  is  quite  sufficient  to  apprise  the  accused  per- 
sons of  the  offence  charged  against  them.  The  evidence  in 
the  case  also  shows  the  nature  of  the  offence  clearly.  It 
cannot,  therefore,  be  said  that  the  accused  persons  were  in 
any  way  prejudiced,  or  that  the  omission  has  occasioned  a 
failure  of  justice.  On  the  contrary,  such  a  failure  of  justice 
has  been  occasioned  by  the  reversal  of  the  convictions  by 
the  Session  Judge.  He  referred  to  Sec.  283  of  the  Criminal 
Procedure  Code. 

[Melvill,  J. : — The  illustration  (a)  to  Sec.  443  seems  direct- 
ly in  point.] 

Per  Curiam  : — The  Session  Judge  has  reversed  the  con- 
victions and  sentences  for  no  other  reason  than  because  the 
word  *  dishonestly'  was  omitted  in  the  charge,  andinthe  record 
of  conviction.  But  it  is  quite  clear  that  the  accused  persons 
fully  understood  the  nature  of  the  offence  with  which  they 
were  charged,  and  that  they  were  not  prejudiced  by  the 
omission.  The  omission,  therefore,  was  no  ground  for  the 
reversal  of  the  convictions  and  sentences.  (The  Criminal 
Procedure  Code  1872,  Sees.  283  and  443.) 

We  think  that  the  evidence  on  the  record  was  sufficient 
for  the  conviction  of  both  the  accused  persons,  Bakhm&  and 
Manohar  \  and  we,  therefore,  reverse  the  judgment  of  acquit- 
tal, and  restore  the  convictions  and  sentences  recorded  by  the 
Magistrate. 

Order  dccordingly. 
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[Appellate  Civil  Jurisdiction.]  Septl^^r  2, 

rj;.  X    ^    '         /    -  '    Referred  Case. 


V   ^ 


Amritla'l  Mansuk Plaintiff. 

Ma'nikla'l  Jetha'  and  another Defendants. 

Account  StaJted — ImpUsd  Contract — LinUtatwn — Written  Contract-^ 
Sec.  21  of  Act  IX.  of  1871. 

An  entry  of  an  account  stated,  made  by  a  debtor  in  his  creditor's 
books,  is  not  a  contract  in  writing  within  the  meaning  of  Act  IX.  of  1871, 
Sec.  21. 

THIS  case  was  referred  by  Gropdl  Hari  Deshmuhk,  Judge  of 
the  Small  Cause  Court  at  Ahmadabad^  for  the  opinion  of 
the  High  Court,  with  the  following  statement  of  facts  : — 

''  Two  partners^  M&nikldl  and  Banchhod,  opened  a  firm 
under  the  name  of  M&nikl&l  Ranchhodds.  In  Samvat  1924 
Banchhodis  wrote  a  thdmkhdtd  in  the  name  of  the  firm  in 
favour  of  the  plaintiff.  In  Samvat  1925  and  1926^  he  conti- 
nued the  account,  adding  interest  and  striking  balance 
which  was  found  due.  The  balance  is  not  signed  by  any 
one.  In  the  account  of  Samvat  1926,  payments  of  two  items 
are  written  in  the  handwriting  of  one  of  the  partners^  Ranch- 
hod^s.         *         *         * 

"  The  first  defendant  sets  forward,  among  others^  the  plea 
of  limitation.  He  states  that  the  original  ihdmkhitd  is  not 
a  contract  according  to  the  judgment  of  the  High  Court 
passed  on  the  9th  April  1872  on  reference  from  this  Court 
in  case  No.  3380  of  1872,  which  was  as  follows :  '  The 
entry  in  question  is  simply  the  record  of  a  payment  of  Rs. 
101,  and  contains  nothing  to  show  whether  that  sum  is 
repayable  or  not.  We  do  not  understand  it  as  implying  any 
contract  to  that  effect.^  He  further  states  that  the  balance, 
in  the  Samvat  year  1926,  not  being  signed  by  any  of  the 
partners,  is  not  a  contract. 
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1873.  '«  Xhe  plaintiff  replies  Uiat  the  judgment  referred  to  was 


Ambitla'l  pABsed  before  the  Indian  Contract  Act  of  1872  came  into  force, 
Maksuk  j^j^j  gQ  jg  jjq|.  applicable.  That  by  Sec.  2,  els.  (e)  and  (/<) 
Ma'nikla'l  of  that  Act  (Act  IX.  of  1872)  a  contract  is  an  agreement, 
and  an  agreement  must  contain  a  promise.  By  Sec.  9  of 
the  same  Act,  a  promise  may  be  expressed  or  implied.  He 
thus  reasons  and  says  that  a  prcxnise  is  implied  by  writing 
the  balance  as  due,  and,  therefore,  it  is  a  written  contract 

"  If  the  thdmJchdtd  is  a  written  contract,  it  would  give  a 
new  period  of  limitation  from  the  date  of  the  last  payment 
written  by  Banchhodds,  If  the  thdmkhdtd  is  not  a  written 
contract,  the  claim  will  be  barred,  the  last  balance  being 
more  than  three  years  old. 

''  My  opinion  is  that  the  account  produced  in  this  case  is  a 
written  contract  containing  an  implied  promise.  The  judg- 
ment above  referred  to  was  on  a  thdmklidtd,  showing  no 
balance,  whereas  the  present  account  shows  balance,  and 
states  that  it  is  due  by  the  firm  whose  name  is  mentioned, 
in  the  heading  of  the  account.  By  the  High  Court's 
decision  in  U^medchand  Hukatachandy,  Slid  BuWddda  (a), 
a  balance  struck  is  an  implied  contract  in  writing,  and  as 
such  it  ought  to  give  a  new  period  of  limitation  from  the 
date  of  the  last  payment." 

The  case  was  argued  before  Melvill  and  Finest,  JJ.,  on 
the  2nd  September  1873. 

Nagindda  Tulwdda  for  the  plaintiff. 

Shdntdrdm  Ndrdyan  for  the  defendants  contended  that  to 
constitute  a  contract  in  writing  there  must  be  an  express 
promise  in  the  writing  itself.  An  entry  showing  an  adjust- 
ment of  account  was  an  admission  of  a  debt,  and  from  such 
an  admission  the  law  implied  a  promise  to  pay.  There  was 
no  express  promise  in  such  an  entry,  as  distinguished 
from  a  promise  implied  by  such  an  entry,  and  therefore  it  did 
not  amount  to  a  contract  in  writing  contemplated  by  Sec.  21 
of  the  Limitation  Act  of  1871. 

(a)  5  Bom.  H.  C.  Rep.  0.  C.  J.  16. 
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Melvill^  J. : — The  question  'referred  is  whether  an  entry         1873. 


of  an  account  stated,   made  by  a  debtor  in  his  creditor's    amritla'l 
books,  is  a  contract  in  writing  within  ^the  meaning  of  Sec.      Mansuk 
21  of  Act  IX.  of  1871  ?  Ma'ni'kla'l 


Jetha. 


We  are  of  opinion  that  this  question  must  be  answered  in 
the  negative. 

It  is  not  perhaps  necessary  for  us  to  adopt  so  strict  a  rule 
of  construction  as  was  laid  down  in  the  well-known  case  of 
Wain  V.  Warlters  (6),  in  which  it  was  held  that  an  agree- 
ment is  not  an  agreement  in  writing,  within  the  meaning  of 
the  Statute  of  Frauds,  unless  the  consideration  for  the  pro- 
mise, as  well  as  the  promise  itself,  be  stated  in  writing.  But 
we  think  that  at  least  the  promise  must  be  so  stated.  The 
entry  is  nothing  more  than  an  acknowledgment  of  an  exist- 
ing debt,  from  which  the  law  implies  a  contract  or  promise. 
The  consideration  for  the  contract  is  expressed  in  writing, 
but  not  the  contract  itself.  The  entry  is  not  a  contract  in 
writing,  but  a  writing  from  which  an  unwritten  contract  may 
be  inferred. 

We  must,  therefore,  hold  that  the  suit,  in  which  this  refer- 
ence has  been  made,  is  barred  by  limitation. 

(6)  2  Smith,  L.  Ca.  221,  6th  £dn. 
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tSeptember  12.  [APPELLATE    CiVJL   JURISDICTION.] 

^^yf^^^A'f^u^  j/^^  ^  ^'^  Sfm.al  Appeal  N0,  180  of  1873. 

Kalyan'bha'i,    son    and  heir  of  Di'p- 

CHAND,  deceased Defendant  and  Appellant. 

Motira'm  Jamna'da's Plaintiff  and  Respondents 

Court  Sale — Farinership  Property. 

A  suit  was  brought  by  C  against ''  ^  as  manager  of  a  firm,  and  also- 
against  the  firm  itself ;  "  and  a  decree  was  pa&sed  accordingly.  A  was 
one  of  two  partners  in  the  firm.  The  other  partner  (B)  was  not  named 
in  the  plaint.  In  execution  of  the  decree,  the  right,  title,  and  interest 
of  ^  in  a  stable,  which  in  fact  belonged  to  the  firm,  was  sold  to  the 
plaintiff.  A  suit  is  now  brought  by  the  plaintiff  against  B,  the  other 
partner  in  the  firm,  to  recover  possession  of  the  property : — 

Ifddj  that  the  plaintiff  is  in  no  better  position  than  a  purchaser  at 
a  sale  of  partnership  property  made  in  execution  of  a  decree  against  a 
single  partner,  and  that  he  cannot  be  allowed  to  effect  a  partial  parti- 
tion, which  the  judgment-debtor,  to  whose  right  he  succeeds,  would 
not  have  been  entitled  to  obtain*  All  that  th&  plaintiff  can  do  is  to 
bring  a  suit  for  an  account  and  settlement  of  the  whole  concerns  of  the 
firm,  and  claim  that  interest  in  the  property,  which,  upon  a  final  settle- 
ment, may  be  ascertained  to  belong  to  his  judgment- debtor. 

THIS  was  a  special  appeal  from  tlie  decision  of  W.  H, 
Newnham,  Acting  Judge  of  the  District  of  Surat,  con- 
firming the  decree  of  the  Sabordinate  Jadge  of  that  station. 
The  appeal  was  heard  by  Melvill  and  Pinhey,  JJ. 
Shivahankar  Oovivdrdm  for  appellant. 
Oirdharldl  Daydldds  for  Dhirajldl  Mathurddds,  Govern- 
ment Pleader,  for  respondent. 

The  facts  suflSciently  appear  from  the  following  :. — 

Feb  Curiam. — The  plaintiff  is  purchaser  of  a  stable  at  a 
court  sale.  The  suit,  in  which  the  decree  was  obtained,  was, 
in  accordance  with  an  irregular  practice  too  common  in  the 
mofussil,  brought  against  Dhulabhai,  as  manager  of  a  certain 
firm,  and  against  the  firm  itself,  without  any  specification  of 
the  names  of  the  partners.  Bhulabhdi  and  Dipchand,  the 
defendant  in  the  present  suit,  appear  to  have  been  partners  ; 
but  Dipchand  was  not  formally  made  a  party  to  the  suit. 
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The  decree  was  passed,   in  terms  similar  to  those  of  the        1873. 


plaint,  against  Dhulabhdi,  as  manager  of  the  firm,  and  against  Kalyan'bha'i 
the  firm  itself.  „   ^'  , 

MOTIRAM 

Jamna'da's. 
On  an  application  for  execution,  the  Subordinate  Judge 

made  an  order  that  the  right,  title,  and  interest  of  Dhula- 
bhdi  only  should  be  sold,  and  in  the  certificate  of  sale,  given 
to  the  plaintiff,  that  right,  title,  and  interest,  and  nothing 
more,  are  specified.  The  District  Judge  was  of  opinion  that 
it  was  intended  to  convey  the  whole  right,  title,  and  interest 
of  the  firm,  though  the  name  of  the  firm  was  by  mistake 
omitted  in  the  certificate  ;  and,  accordingly,  as  he  found  that 
the  stable  was  the  property  of  the  firm,  he  awarded  posses- 
sion to  the  plaintiff.  But  we  think  that  it  is  impossible  for 
us  to  hold  that  the  plaintiff  acquired  anything  more  than 
was  ordered  to  be  sold,  and  than  was  specified  in  his  certifi- 
cate of  sale.  If  the  certificate  was  defective,  it  was  his  own 
fault  that  he  did  not  have  it  corrected.  But  we  cannot  say 
that  the  Subordinate  Judge^s  order,  that  the  interest  of 
Dhulabh^i  only  should  be  sold,  was  necessarily  a  mistake.  It 
may  have  occurred  to  the  Subordinate  Judge  that,  in  con- 
sequence of  the  non-joinder  of  any  other  partner  in  the  suit 
otherwise  than  by  the  vagae  description  of  "  the  firm,*'  the 
decree  did  not  really  bind  any  other  person  than  Dhulabhii, 
and  that  therefore  only  Dhulabhai^s  interest  could  be  sold. 
However  this  may  be,  we  must  hold  that  the  plaintiff  is  in 
no  better  position  than  the  purchaser  at  a  sale  of  partner- 
ship property,  made  in  execution  of  a  decree  against  a  single 
partner.  • 

Regarding  the  position  of  such  a  purchaser,  there  can,  we 
think,  be  no  doubt.  It  is  fully  discussed  by  Mr.  Justice  Story 
in  his  Equity  Jurisprudence,  Sees.  677,  678,  and  in  his 
work  on  Partnership,  Sees.  261,  262.  The  purchaser  takes 
only  the  same  interest  in  the  property  purchased,  which  the 
judgment-debtor  would  have  upon  the  final  settlement  of 
all  the  accounts  of  the  partnership.  He  becomes  a  tenant- 
in-common  of  the  property,  but  without  any  power  to  take 
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1873.  any  portion  of  it  out  of  the  possession  of  the  other  partners. 

Kaltah'bha'i  All  that  he  can  do  is  to  bring  a  suit  for  an  account  and 

^    ^"   ,  settlement  of  the  partnership  concerns,  and  thus  entitle  him- 

Jamka'da's.  self  to  that  interest   in  the  property,  which,  upon  a  final 

^                   I  settlement,  may  be  ascertained  to  belong  to  the  execution 

dC^MyV^MKS  partner. 


*%  H/MWripp      ^  ^^  ^  xianj  ix\j 

V  J*  ^  •"**  *^®  practice  of 


We  may  no  doubt  be  pressed  by  the  argument  that  it  is 

our  Courts,  in  the  case  of  a  united  Hindu 

I  ^  yU-A^^     family,  to  allow  the  creditor  of  a  single  coparcener  to  attach 

I  ^^^J^     and  sell  not  only  his  debtor's  share  in  the  entire  family  pro- 

4  4    4  Ml   ,    jjL    perty,  but  his  share  in  a  particular  portion  of  the  property, 

^srv  A  H  !•«  W    g^^jj  jg^g  ^  house  or  a  field,  and  that  the  purchaser  at  the  sale 

is  allowed  to  have  actual  partition  of  the  house  or  the  field. 
The  condition  of  a  united  Hindu  family  is  not  identical  with 
that  of  a  mercantile  firm  :  but  it  must  be  admitted  that  the 
principle,  which  ought  to  regulate  the  seizure  of  the  joint 
property  for  a  separate  debt  of  one  of  the  coparceners,  is 
theoretically  very  much  the  same,  and  that  it  is  somewhat 
anomalous  to  allow  an  auction-purchaser  to  effect  a  partial 
partition,  which  the  judgment-debtor,  to  whose  rights  he  suc- 
ceeds, would  not  have  been  entitled  to  obtain.  But  the  law  on 
this  subject  must  be  considered  to  be  settled  for  this  Presidency 
by  the  judgments  in  Vdsudev  Bhat  v.  Venkateah  (a)  and  the 
Full  Bench  case  Fakirdppd  v.  Chandppa  {b).  In  those  cases, 
we  avowedly  proceeded  rather  on  the  gpx)und  of  long  estab- 
lished precedent  than  of  abstract  principle  ;  and  we  are  in 
no  way  constrained  to  initiate  a  similar  practice,  for  which 
there  is  no  precedent,  in  dealing  with  the  joint  property  of 
a  mercantile  firm. 

We  reverse  the  decrees  of  the  Courts  below,  and  disallow 
the  claim.  The  plaintiff  must  bear  all  costs  in  the  Court  of 
first  instance  ;  but,  under  the  circumstances,  we  order  that 
the  parties  bear  their  own  costs  in  appeal  and  special 
appeal. 

Decree  reversed  and  claim  disallowed. 
(a)  Ante  p.  139.  (6)  Ante  p.  162- 
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^^yfW'/^'J^'^^  -  ;  -  /  ^ 


■A 


[Appellate  Civil  Jurisdiction.j  ^^'  ^/C^^:r-:<^^^y^  \^^  '^ 

'      Civil  Petition.  July  29. 

Khemkor,  Widow  OP  Ranchhor   Plaintiff.>y^  ^  y     ■ 

Umia'shankar  Rakchhob Defendant^         ^^  '>  '  y 

Hinda  law — Ndtrd — Maintenance — Concubine,  ^  *   ''        /  >< 


Among  the  Sompur&  Brahmins  a  widow  who  has  remarried  in  tfad*  ^ 
lifetime  of  her  first  husband  without  his  consent,  cannot  be  regarded  as 
the  lawful  wife  of  her  second  husband,  but  is  entitled  to  maintenance,  as 
his  concubine,  from  his  property. 

Qucere— Whether  consent  of  her  first  husband  would  have  rendered  the 
second  marriage  valid  ? 

GOPA'LRAT  Hari  Deshmukh,  Judge  of  the  Court  of  Small 
Causes  at  Ahmedabad^  submitted,  for  the  consideration 
of  the  High  Court,  the  question — 

'^  Whether  a  Brahmin  woman  who  has  contracted  a 
marriage  with  a  man  of  that  caste  during  the  lifetime  of  her 
first  husband,  and  without  his  consent,  is  entitled  to  main- 
tenance ?  '* 

The  Judge  remarked  :  "  The  parties  are  Sompuri  Brah- 
mins who  now  follow  the  trade  of  stone-cutters.  It  appears 
from  the  evidence  that  ndtrda  or  remarriages  are  allowed 
among  them.  The  plaintiff^  Khemkor,  was  married  to 
Ranchhor,  while  her  former  husband  was  alive,  and  without' 
obtaining  his  consent  *  *  * 

"  The  defendant  is  the  deceased  Banchhor's  son  by  another 
wife.  He  argues  that  as  she  is  not  a  legal  wife  of  his  father 
she  cannot  claim  maintenance. 

"  The  plaintiff  states  that  she  has  a  right  to  maintenance, 
even  if  she  be  not  a  legal  wife.  In  support  of  this,  the  fol- 
lowing authorities  are  quoted  : — ^West  and  Biihler's  Digest, 
Book  I.,  page  108,  question  III.  ;  also  page  93,  remarks  on 
question  41. 

''  I  think  the  plaintiff  cannot  be  considered  a  legal  wife, 
as  her  marriage  was  not  celebrated  in  accordance  with  the 
custom  of  her  caste.  But  she  must  be  viewed  in  the  light 
of  a  concubine,  and  as  such  she  is  entitled  to  maintenance 
from  the  property  of  the  deceased.'' 
49  H  c 


/ 
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1873.  The   question  was   considered  by  Westropp,   C.J.,   and 

Khemkor    Nana bha'i  Harida's,  J. 

Umia'shan-  Westropp,  C.  J. : — We  concur  in  the  opinion  of  the  Judge 
^^^-  of  the  Court  of  Small  Ca:ises  at  Ahmedabad,  that  the  plaintiff 
Khemkor,  cannot  be  regarded  as  the  lawful  wife  of  Ranchhor 
P^niichand,  she  having  married  him  in  the  lifetime  of  her 
first  husband  without  the  consent  of  that  husband.  We  re- 
serve our  opinion  as  to  whether,  even  if  he  had  given  his  con- 
sent to  her  marriage  to  Ranchhor,  such  a  circumstance  would 
have  validated  that  marriage  :  see  Heg.   v.  Karsan  Gojd  (a). 

We  also  agree  with  the  Judge  in  thinking  that  as  the 
mother  of  the  illegitimate  children  of  Ranchhor,  i.e.,  as  his 
concubine,  she  is  entitled  to  maintenance.  (1  Stra.  H.  L. 
174;  1  West  and  Buhler,  pp.  92,  93.) 


July  29. 


[Appellate  Civil  Jurisdiction.] 

Referred  Case. 

Pava'  Na'ga'ji Plaintiff  and  Appellant. 

GoviND  Ra'mji  et  al DeftndantH  and  Respondents. 

Interest— Promissory  Note — Penalty — Act  XXV III.  of  1855. 

Where  a  promissory  note  stipulated  that,  in'  default  of  payment  of 
principal  within  three  months  after  date,  interest  should  run  at  the  rate 
of  75  per  cent,  per  annum,  the  increased  rate  was  held  to  be  a  penalty  and 
relieved  against  on  payment  of  interest  at  9  per  cent,  per  annuu  notwith- 
standing Act  XXVIli.  of  1855. 

Motoji  Batndjiv.  Shekh  Iliisen,  6  Bom.  IT,  C.  Rep.,  A.  C.  J.  8.,  follow- 
ed ;  andArulu  Mastry  v.  TFoAu^m,  2  Mad.  II.  C.  Kep.  205,  and  Brojo 
Kishore  Roy  v.  Madhub^  17  Calc.  W.  R.  Civ.  R.  373,  dissented  from. 

rpHlS  was  a  reference  from  W.  M.  P.  Coghlan,  District 
"^  Judge  of  Tanna.  The  facts  fully  appear  from  the  follow- 
ing judgment  of  the  District  Judge  : — 

"  The  issue  for  decision  is  whether  the  plaintiff  is  entitled 
to  the  full  amount  of  interest  claimed  ? 

*^  My  finding  on  the  issue  is,  the  plaintifE  is  entitled  only  to 
interest  at  9  per  cent,  per  annum  from  the  date  on  which  in- 
terest commences  to  run  nnder  the  bond. 

(rt)    2  Bom.  H.  C.  Rep.  124, 
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centum  per  annum  m  deiauiii  ui  intymx^uv  vrx  ax^j  ^^^ 

ment.  The  High  Court,  on  reference  of  the  case,  held 
(following  Basdji  v.  Saydnd  (b)  decided  on  the  same  day) 
that  the  increased  rate  of  interest  was  a  penalty  to  be  relieved 
against  on  payment  of  interest  at  the  rate  of  9  per  cent, 
from  the  time  when  each  instalment  became  due. 

"  This  doctrine  must  be  followed  in  this  Presidency  while 
the  above-mentioned  cases  are  not  overruled. 

"  Both  the  Madras  and  Bengal  High  Courts  proceed  on  a 
different  rule. 

"  In  Arulu  Mostly  v.  Wakuthu  (c)  it  is  ruled  that  in  a 
bond,  which  stipulated  for  the  payment  of  principal  and 
interest  at  a  certain  rate  within  six  months  from  the  date  of 
the  bond,  and  that  in  default  the  rate  of  interest  should  be 
raised  to  six  and  a  quarter  per  cent,  per  mensem,  the  higher 
rate  of  interest  was  not  in  the  nature  of  a  penalty,  and  that 
the  plaintiff  had  a  right  to  enforce  payment  thereof ;  for,  said 
the  Court  (Scotland,  C.J.,  and  Phillips,  J.),  '  There  is  no 
ground  for  treating  the  higher  interest  as  a  penalty,  in  the 
legal  sense  of  the  term ;  and  in  this  case  considerations  as  to 
the  probable  motives,  and  calculations,  in  the  contemplation 
of  the  parties  when  the  bond  was  entered  into,  cannot  be 
allowed  to  affect  in  any  way  the  contract  right  secured  to 
the  plaintiff  in  express  terms.^ 

'^  Again,  the  Bengal  High  Court  (of  which  Court,  be  it 
marked.  Couch,  C.  J.,  who  with  Newton,  J.,  gave  judgment 
(a)  6  Bom.  H.  C.  Rep.  A.  C.  J.  8.  (6)  Ibid.  7. 

(c)  2  Mad.  H.  C.  Bep.  205. 


ji 


To  be  substituted  for    pages    383  to  386  of  i. 

Vol.  X.^  Bombay  High  Court  Beports. 
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1873.        in  Motoji  Batndji  V.  ShMi  Huaen,  is  now  the  Chief  Justice) 

Pava'       has  held  in  Brojo  Kishore  Boy  v.  Madhub  (d),  under  date  4th 

'  ^^^  J^     January  1872,  that  the  Court  was  bound  to  give  effect  to  the 

GoviND     contract  entered  into  between  the  parties,  and  that  as  the 
Rahji.  . 

parties  distinctly  stipulated  that,  in  the  event  of  a  failure  to 
repay  the  amount  advanced  with  interest  on  a  particular  day, 
the  lender  was  to  be  entitled  to  interest  at  a  different  rate^ 
the  Court  was  not  authorized  to  say  as  a  matter  of  law  that  such 
stipulation  is  to  be  regarded  as  a  penalty.  I  am  asked  to 
submit  this  question  to  the  High  Court  under  Sec.  28  of 
Act  XXIII.  of  1861.  I  have  doubted  the  propriety  of  doing 
so,  on  the  ground  that  our  present  precedent  Motoji  v.  Busen 
is  itself  a  decision  on  a  referred  case.  But,  considering  the 
recent  Bengal  ruling  to  the  contrary,  and  the  great  importance 
of  the  law  being  quite  clear  on  this  subject,  I  determined  to 
submit  the  matter  to  the  High  Court.  I  am  encouraged  to  do 
so  by  the  fact  that  Chief  Justice  Couch  presides  over  the  Court 
from  which  the  recent  decision  contrary  to  Motoji  Ratndji  v. 
SheJch  Huaen  has  issued,  and  that  neither  of  the  learned 
Judges  who  decided  Motoji  Batndji  v.  Shekh  Husen  is  now  on 
the  High  Court  Bench. 

'^  I  have  found  on  the  issue  in  conformity  with  the  High 
Court's  ruling  in  Motoji  Batndji  v.  Sliekk  Husen ;  but  my  own 
opinion  (which  is  required  by  Sec.  28  of  Act  XXIII.  of  1861) 
is,  that  a  stipulation  in  a  bond  for  payment  of  interest  from  a 
fixed  date,  in  default  of  the  payment  of  principal  as  cove- 
nanted, is  not  of  the  nature  of  a  penalty  from  which  a  de- 
fendant may  be  relieved.*' 

The  reference  was  considered  by  Wbstropp,  C.J.,  and 
Na'na'bha'i  Harida*s,  J. 

Wbstropp,  C.J.: — This  Court,  acting  upon  the  rule  stare 
decisis,  abides  by  the  decisions  of  Couch,  C.J.,  and  Newton, 
J.,  in  Basdji  v.  Saydnd  {e)  and  Motoji  Batndji  v.  Shehh  Husen 
(/).  The  latter  of  those  cases  is  precisely  in  point  in  the 
present  case.     The  case  of  Arulu  Mastry   v.  Wakuthu  (</j, 

(d)  17  Calc.  W.  Rep.  Civ.  B.  373.    (e)  6  Bom.  H.  C.  Rep.  A.  C.  J.  7. 
Cf)  Ibid.  8.  Of)  2  Mad.  H.  C.  Rep.  206. 
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quoted  by  the  District  Judge,  was  decided  in  1864.     The 
above  decisions  of  the  High  Court  of  Bombay  were  made  in 
1869,  and  were  not  quoted  in  the  case  of  Brcjo  Kishore  Roy 
V.  Madhub  {h),  cited  by  the  District  Judge.     That  case  was 
decided  in  1872  by  L.  Jackson  and  Mittbr,  JJ.,  who  mention 
a  decision  in  Boley  Dobey  v.  Sideswar  (i),  which  would  tend 
to  show  that  the  Judges  of  the  High  Court  at  Calcutta  are  not 
unanimous  upon  the  question.     The  District  Judge  seems  to 
think  that,  in  some  way  or  another,  Sir  Richard  Couch,  who 
decided  the  two  Bombay  cases  abovementioned,  must  be 
regarded  as  now  holding  the    opposite  doctrine,  because 
he  was  Chief  Justice  at  Calcutta  when  the  decision  in  Brojo 
Kishore  Roy  v.  Madhub  (supra)  was  made.     But  we  fail  to  see 
how  he  can  be  regarded  as  in  anywise  responsible  for  that 
decision.     There  is  nothing  in  the  report  of  it  to  show  that 
he  was  consulted  about  that  case  by  the  Judges  who  made 
the  decision,  or  that  he  was  in  anywise  cognizant  of  it.     We 
see  nothing  in  the  cases  at  Madras  and  Bengal  to  lead  us  to 
the  opinion  that  it  is  necessary  or  desirable  that  we  should 
depart  from  the  doctrine  laid  down  in  this  Court  by  Couch, 
C.  J.,  and  Newton,  J.     We  have  not  overlooked  Act  XXVIII. 
of  1855.     We  see  no  reason  for  believing  that  the  Legislature 
had  any  intention  of  destroying  the  equitable  jurisdiction  of 
our  Courts  to  relieve  against  a  penalty  :  Seton  v.  Slade  (?)  ; 
2Wh.andTud.  384,  785,  787, 1st  Ed.  The  Act  (XXVIII.  of 
1855)  was  intended  to  repeal  the  positive  enactments  then 
existing  against  usury.     It  has  been  frequently  held  in  this 
Court  that  the  Hindu  rule  of  damdvpat  is  not  affected  by 
that  Act :  Dhondu  Jaganndth  v.  Ndrdyan  (fe) ;  Khushalchand 
Ldlchand  v.  Ibrdhim  Fakir  [1)  ;  Hdkmd  Mdnji  v.  Meman 
Ayab  (m) ;  Ndrdyan  v.  Satvdji  (n)  ;  and  Pdndurang  Oanesh  v. 
Krishnardv  Anant  there  mentioned,  page  85.     We  do  not 
know  of  any  better  reason  for  supposing  that  the  equitable 
doctrine,  under  which  penalties  have  been  relieved  against, 
has  been  taken  away  by  that  Act,  than  there  was  for  holding 
that  the  Hindu  rule  of  ddnrdupat  was  thereby  extinguished. 

(h)  17  Calc.  W.  Rep.  Civ.  R.  373.    (i)  4  Beng.  L.  R.  Apr.  94. 
(J)  7  Ve8. 265, 273.   {k)  1  Bom.  H.  0.  Rep.  47.   (0  3  Ibtd.  A  C.  J.  23, 25- 

(m)  7  Ibid.  O.C.  J,  19.    (n)  9  Ibid.  38. 
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December  19. 

^^./;S^^.^/^<^.  Referred  Case.  1 

Da'da'bha'i  Hussanji  Plaintiff. 

Kuvaeba'i  Defendant. 

Small  Cause  Court — Jurisdiction — Possession — Landlord  and  Tenant 
—Act  IX,  of  1850,  Sec.  91—"  Without  leave  of  the  owner." 

Upon  a  summons  issued  under  Sec  91  of  Act  IX.  of  1850  by  the  Judge 
of  the  Small  Cause  Court  to  the  occupier  of  a  house  to  show  by  what 
title  he  claims  to  hold  or  occupy  the  same  or  part  thereof : — Beld,  that 
the  jurisdiction  of  the  Small  Cause  Court  is  not  ousted  by  the  occupier 
appearing  and  showing  as  cause  that  which  does  not  amount  to  an 
allegation  of  title  on  the  occupier.  Held  also,  that  the  words  iu  that 
section,  **  without  leave  of  the  owner,"  comprise  a  case  where  the  origi- 
nal possession  was  with  leave  of  the  owner,  but  was  afterwards  with- 
drawn by  his  vendee,  the  subsequent  owner. 

rpHIS  was  a  case  stated  for  the  opinion  of  the  High  Court 
by  N.  Spencer,  Second  Judge  of  the  Bombay  Court  of 
Small  Causes,  under  Sec.  55  of  Act  IX.  of  1850.  •', 

^  This  is  a  summons  issued  under  Sec.  91  of  Act  IX.  of 
1850,  requiring  the  defendant  to  show  cause,  why  she  should 
not  quit  and  dehver  up  to  the  plaintiff  possession  of  the  first 
floor  of  a  certain  house. 

'^In  1865,  Navroji  Hussanji,  the  brother  of  the  plain- 
tiff, who  is  a  merchant  trading  in  China,  while  on  a  tempo-^ 
rary  visit  to  Bombay,  entered  into  a  contract  to  purchase  the 
house  in  question.  At  that  time  Navroji  and  his  family 
occupied  a  part  of  the  house  as  tenants.  The  defendant 
Kuvarb&i  is  the  wife  of  Navroji  Hussanji. 

"  The  conveyance  of  the  house  to  Navroji  Hussanji  was 
not  executed  until  the  17th  of  June  1865,  after  he  had  left 
for  China. 

'^  On  his  departure  Navroji  Hussanji  appointed  his  brother, 
the  plaintiff*,  his  agent  for  the  management  of  his  property 
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"  After  the  conveyance  to  Navroji  Hussanji   was  *  execut-        ^^7''^- 

ed,  all  the  occupants  of  the  house,   including  his  family,  Da'da'bha'i 
vacated  it ;  and  his  brother,  as  his  agent,  spent  a  considerable 
sum  in  repairing  the  house.     The  repairs  were  completed  in* 
1866. 

^^  During  this  time  the  plaintiff,  by  direction  of  Navroji, 
paid  his  wife,  the  defendant,  an  allowance  of  Ks.  100  a  month 
for  the  maintenance  of  herself  and  family,  and  Rs.  30  per 
month  as  house-rent. 

"  When  the  repairs  to  the  house  were  completed,  the  plain- 
tiff, as  the  agent  of  his  brother,  put  the  defendant,  Kuvarbai, 
and  her  children,  in  possession  of  the  portion  of  the  house 
from  which  it  is  now  sought  to  eject  them  ;  and  from  that 
time  ceased  to  pay  her  the  allowance  for  house-rent. 

^'  In  April  1866  the  plaintiff  himself  left  for  China,  and 
Navroji  Hussanji  appointed  another  agent  to  pay  the 
allowance  of  Rs.  100  to  his  wife,  who  continued  to  act  as  his 
agent  for  four  years.  During  this  time  he  paid  Kuvarbdi 
the  allowance,  and  arranged  for  the  letting  of  the  portion  of 
the  house  that  was  not  occupied  by  Navroji's  family;  he 
received  the  rents  from  the  tenants,  and  accounted  for  them 
to  Navroji. 

''In  1869  Navroji  Hussanji's  agent  had  a  disagreement 
with  the  defendant  Kuvarbdi,  and  refused  to  continue  to 
act  as  his  agent. 

"  As  Navroji  Hussanji  was  unable  to  induce  any  other 
person  to  undertake  the  management  of  his  property,  he 
authorized  his  wife,  the  defendant  Kuvarbdi,  and  his  sons, 
to  receive  the  rents  and  appropriate  them  towards  the  main- 
tenance allowance  of  Rs.  100  per  month ;  and  directed  N&nd- 
bhdi  Nasarvdnji  to  make  up  the  deficiency  in  the  event 
of  the  rents  falling  short  of  that  sum. 

"  On  the  5th  March  1873,  Navroji  Hussanji,  for  good  and 
valid  consideration,  sold  and  conveyed  the  house  to  his 
brother  Dddsibhdi  Hussanji,  the  plaintiff  in  this  case.  Nav- 
roji Hussanji  has  returned  to  Bombay. 
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1873.  ''  The  tenants  who  occupy  the  house  now  pay  rent  to  the 

Da'da'bha'i  plaintiff ;  the  plaintiff  has  called  upon  the  defendant  to  quit 

HussAHji  ^^^  deliver  up  possession  to  him  of  the  portion  of  their  oc- 

Kuvabba'i.  cupation. 

"  The  annual  value  of  the  premises  does  not  exceed  the 
pecuniary  jurisdiction  of  this  court. 

"  NavTOJi  Hussanji,  the  vendor,  is  willing  that  the  plain- 
tiff should  be  put  in  possession  of  the  premises ;  but  his  wife, 
the  defendant  Kuvarb&i^  refuses  to  quit  on  the  ground  that 
when  her  husband  purchased  the  house  he  intended  to  make 
a  settlement  of  it  for  the  benefit  of  herself  and  her  children. 

*'  I  held  that  the  defendant  was  an  occupier  of  the  premises 
within  the  meaning  of  Sec.  91  of  Act  IX.  of  1850;  that  she 
came  into  possession  under  the  party  from  whom  the  plain- 
tiff claims  his  title,  as  a  permitted  user :  Hurry  Money  Dossee 
V.  Oopal  Chunder  Mookerjee  (a),  and  that  permission  having 
been  withdrawn,  she  should  deliver  up  possession. 

"  I,  therefore,  gave  a  verdict  for  the  plaintiff,  subject  to 
the  opinion  of  the  High  Court  on  the  following  question : 
Has  the  Small  Cause  Court,  under  the  circumstances  above 
set  forth,  jurisdiction  to  put  the  plaintiff  in  possession  of  the 
premises  under  Sec.  91  and  following  sections  of  Act  IX. 
of  1850  ?  *' 

The  case  was  argued  before  Westropp,  C.J.,  and  Baylby,  J. 

Latham  for  plaintiff:  — The  question  here  is  whether  the 
Small  Cause  Court  can,  under  Sec.  91  and  following  sections 
of  Act  IX.  of  1850,  put  the  plaintiff  in  possession  of  the  upper 
rooms  of  the  house  :  9  and  10  Vic,  ch.  95,  s.  122 ;  Fearan 
v.  Nowall  (6).  "  Show  cause  '*  means  show  good  cause.  A 
mere  claim  of  title  is  not  sufficient :  LUley  v.  Harvey  (c), 
Lloyd  V.  Jones  (d),  Emery  v.  Bamett  (e). 

(a)  2  Taylor  and  Bell  57. 

(6)  17  L.  J.  N.  S.  1619  B.  S.  C.  6  Dow.  &  L.  439. 

(c)  17  L.  J.  N.  S.  3579  B.  (d)  Ibid.  206  C.  P. 

(«)  4  C.  B.  N.  S.  423. 
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Jackson,  contra,  for  defendant : — The  Judge  of  the  Small        1873. 
Cause  Court  has  not  decided  whether  or  not  there  was  a   Dasa'bhaI 
bona-fide  contest  as  to  title.     There  is  the  finding  that  the     ^^^^^^ 
husband  of  the  defendant  had  an  intention  of  settling  the   Kitvarba'l 
house  upon  her.     By  the  mere  fact  of  the  defendant  show- 
ing cause  to  the  contrary  of  the  summons,  under  Sea  92, 
the  Small   Cause  Court  had    no  further  jurisdiction.     All 
the  English  cases   cited   are  cases  wherein  the  relation  of 
landlord  and  tenant  existed  between  the  parties.     Sec.  91 
applies  only  to  persons  without  any  title  whatever. 

Wbsthopp,  C.J. : — In  this  case,   submitted  to  us  by  the 
Second  Judge  of  the  Court  of  Small  Causes,  he  asks  whe- 
ther, under  the  circumstances  set  forth  in  his  statement,  the 
Court  of  Small  Causes  had  jurisdiction,  under  Sec.  91  of 
Act  IX.  of  1850  and  the   immediately  following   sections, 
to  put  the  plaintiff  into  possession  of  premises  within  the 
pecuniary  jurisdiction  of  that  Court.     To  that  question  we 
mast  reply  in  the  affirmative.     We  are  not  to  be  understood, 
therefore,  as  holding  that  if  there  had  been  a  bond-fide  ques- 
tion of  title  raised  by  the  defendant,  the  Small  Cause  Court 
would  have  had  jurisdiction  under  Sec.  91  of  Act  IX.  of  1850 
et  seq.   But  the  defendant's  allegation,  as  stated  to  this  Court 
by  the  learned  Judge,  was  that ''  when  her  husband  purchased 
l;he  house  he  intended  to  make  a  settlepient  of  it  for  the 
benefit  of  herself  and  her  children."     That  does  not,  in  our 
opinion,  amount  even  to  an  allegation   of  title.      It  is  no 
assertion  of  an  agreement  or  contract  or  trust  or  other  legal 
or  equitable  liability  to  convey  to,  or  hold  the  premises  for 
the  benefit  of  the  defendant,  Kuvarbdi,  and  her  children. 
But  it  may  be  said,  she  and  her  children  having  originally 
entered  upon  the  occupation  of  the  rooms,  the  subject  of  this 
case,  with  the  permission  of  her  husband,  who  was  then  the 
owner,  cannot  be  said  to  hold  or  occupy  *^  without  leave  of 
the  owner, "  and  that  it  is  not  pretended  that  they  hold  or 
occupy  under  any  lease  or  agreement  which  has  been  ended 
or  duly  determined  by  a  legal  notice  to  quit,  and,  therefore, 
they  do  not  come  within  the  jurisdiction  given  to  the  Small 
Cause  Court  by  Sec.  91  of  Act  IX.  of  1850. 
50  HC 
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1873,  However,  we  are  of  opinion  that  the  words  "  without  leave 


Da'da'bha'i  of  the  owner  *'  are  not  confined  to  the  case  of  an  original 
HussANJi     gjj^^jy  without  leave,  but  also  comprise  a  case,  such  as  this. 


V. 


Kuvabba'x.  in  which  the  leave  once  granted  by  the  original  owner  has 
been  withdrawn  by  the  present  owner,  who  derives  title 
under  him — a  view  of  the  section  which  was  expressed  by 
Peel,  C.  J.,  in  Hurry  Money  Dossge  v.  Oopal  Chtmder  Mooker- 
jee  (f).  No  doubt  his  dictum  to  that  effect  was  extra-judicial 
but  it  is  nevertheless  of  great  weight  and  commends  itself 
to  our  minds ;  and  we  think  we  should  mischievously,  and 
without  sufficient  reason,  narrow  the  construction  of  Sec.  91, 
were  we  to  limit  it  in  the  manner  in  which  the  argument 
for  the  defendants  would  necessitate^  viz.,  to  an  absence  of 
original  leave. 

Attorneys  for  the  plaintiff :  Shapoorjee  and  TJuihurdass. 

Attorneys  for  the  defendant :  Jefferson  amd  Payne. 

if)  2  Taylor  &  BeU  67. 
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[Original  Civil  Jurisdiction.]  j^    mwi9 

Alla'rakhia'  Shivji   Plaintiff. 

Jbha'ngir  Hormasji Defendant 

Arbitration — Award — Correction  of  obviotut  err or^  Civ.  Pro.  Code, 
Sec.  327. 

Upon  a  motion  to  amend  an  award,  filed  under  Sec.  327  of  the 
Civ.  Pro.  Code,  on  the  g^iound  of  obvious  errors  contained  in  it,  it  voae 
held  that  the  Court  had  no  power,  under  Sec.  327,  to  amend  an  award 
or  remit  it  for  the  re-consideration  of  the  arbitrators,  bat  has  only  the 
power  to  file  and  enforce  the  award  or  reject  it. 

TN  this  case  Macpkerson  for  the  plaintiff  moved  before  Bay- 
J-  LET,  J.,  for  an  order  that  an  awards  dated  the  28th  of  June 
1873,  made  in  this  matter,  by  the  arbitrator  Nasarv&nji 
Ardesir  Wadia,  be  amended  in  the  particulars  set  forth  in 
the  aflidavit  of  AMrakhid  Shivji  the  plaintiff,  and  that  judg- 
ment should  pass  on  the  award  either  as  amended,  or  in  its 
original  terms,  as  to  the  Court  should  seem  fit ;  and  contended 
that  the  Court  had  power  to  refer  the  award  back- to  the 
arbitrator :  Mordue  v.  Palmer  (a). 

The  Honourable  A.R.  Scoble,  Advocate  General,  opposed 
the  application  to  modify  the  award,  and  contended  that  the 
Court  had  no  power  under  the  Civil  Procedure  Code  to  do 
otherwise  than  enforce  the  award,  or  to  refuse  to  pass  a 
decree.  ' 

Macpkerson,  in  reply,  relied  on  the  inherent  power  of  the 
Court  as  a  Court  of  Equity. 

Baylby,  J.: — ^I  do  not  see  how  I  can  go  beyond  the  Code  ; 
this  is  an  important  point;  and  as  there  is  no  appeal,  I  think 
the  matter  should  be  argued  before  two  Judges. 

The  motion  to  amend  the  award  was  accordingly  called 
on  before  Westropp,  C.J.,  and  Bayley,  J.,  on  18th  Decern- 
ber  1873. 

(a)  L.  R.  6  Ch.  App.  22. 
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1873.  The  plaintiff  and  defendant  were  partners  in  348  shares 


Alla'rakhia*  in  the  Albert  Mills  Co.,  Limited, ;  there  was  a  difference  ex- 
Shivji       igting  between  them  with  regard  to  those  shares  which  con- 


V. 


JiHA'NGiB    gisted  of  two  sets— one  of  225,  the  other  of  123. 

HORMASJI. 

The  225  shares  had  been  purchased  at  Bs.  1^575  per  share. 
The  other  shares  were  bought^  during  the  partnership,  in 
unequal  portions  by  the  members  of  the  partnership,  and 
were,  for  the  purposes  of  the  award,  estimated  by  the  arbitra- 
tor at  Rs.  1,050  each  in  value. 

The  plaintiff,  in  his  affidavit,  said  that  the  arbitrator  had 
intended  to  divide  the  whole  348  shares  equally  between 
him  and  the  defendant,  as  regarded  cost  as  well  as  number, 
but  had  by  mistake  charged  the  plaintiff  with  a  greater  num- 
ber of  the  225  shares,  which  were  the  more  expensive  set. 

The  second  error  alleged  was  that,  as  appeared  from  the 
award  itself  and  the  schedule  annexed  to  it  by  the  arbitrator, 
he  had  intended  to  award  to  the  defendant  only  Rs.  8,650  out 
of  Rs.  12,500  claimed  by  him.  The  arbitrator,  in  endea- 
vouring to  carry  his  intention  into  effect,  rightly  debited 
the  plaintiff  with  Rs.  8,650,  but  erroneously  credited  the  de- 
fendant with  Rs.  4,325  and  thereby  wrongly  charged  the 
plaintiff  in  account  with  Rs.  12,975  instead  of  Rs.  8,650. 

The  arbitrator  said  •in  his  affidavit  that  he  waa  convinced 
that  he  had  made  errors  in  principle  in  his  award,  but  did 
not  state  any  particulars. 

Macpherson  for  the  plaintiff :— There  are  two  obvious 
errors  in  the  award,  which  may  be  amended  without  affect- 
ing the  decision  which  the  arbitrator  intended  to  make  :  see 
Sec.  322  Civ.  Proc.  Code.  The  word  ''  enforced ''  in  Sec. 
327  empowers  the  Court  to  apply  Sees.  322,  323,  324, 325, 
to  awards  filed  under  Sec.  327— Sec.  321  is  expressly  con- 
fined  to  references  by  the  Court.  Sees.  322,  323,  324,  are  not 
so.  This  award-  being  filed  under  Sec.  327,  without  drawing 
the  attention  of  the  Court  to  the  objections,  does  not  amount 
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tertain  the  objections  till  the  award  was  filed,  it  would  be  Alla'rakhia' 

a  hardship  that  we  could  neither  sue  afresh  nor  have  the       Shivji 

award  corrected.     It  is  the  Court  that  under  Sec.  327  should    Jbha'noir 

give  the  notice,  not  the  party  seeking  to  file  the  award.     The 

fact  of  mistake  existing  in  the  award  would  be  no  objection 

to  its  being  filed;  and  in  a  motion  for  correction  of  the  award 

our  opponent  would    have  an  opportunity  of  resisting  an 

application  for  amendment :  Russell  on  Awards  296,  3rd  Ed. 

A  Court  of  Equity  will,  in  a  case  of  admitted  mistake  by 

the  arbitrator,  refer  back  the  award  :  Mills  v.   The  Master 

ds  Society  ofBovjyersQ)). 

The  Advocate  Oeneral : — After  arguing  that  one  of  the 
errors  was  improbable,  proceeded  to  say  that,  even  admitting 
the  other  to  be  an  obvious  error,  it  did  affect  the  decision, 
and  therefore  even  if  the  Court  have  the  power  of  amend- 
ment under  Sec.  322,  such  an  error  could  not  be  amended. 
But  further,  assuming  that  in  awards  made  under  an  order 
of  reference,  or  under  Sec.  326,  such  an  amendment  as  here 
sought  for  could  be  made,  it  cannot  be  made  in  cases  under 
Sec.  327.  In  Sec.  326  there  is  a  special  proviso  which  is 
wanting  in  Sec.  327.  Parties  who  wish  to  impeach  an  award, 
sought  to  be  filed  under  Sec.  327,  should  do  so  within  the 
time  named  by  the  Court  for  showing  cause  against  the 
filing  of  the  award.  Here  the  party,  who  alleges  the  award  to 
be  wrong,  is  the  petitioner  who  has  caused  it  to  be  filed.  He 
in  his  petition,  under  Sec.  327,  did  not  allege  any  error  in  the 
award  ;  it  was  now,  therefore,  too  late  to  ask  for  the  amend- 
ment, the  award  was  filed  without  objection ;  non  comatat 
that  it  would  have  been  so,  if  the  alleged  error  had  then  been 
stated.  Sec.  327  does  not  provide  for  the  filing  of  the  pro- 
ceedings. As  to  the  meaning  of  the  word  "  enforced  "  he 
referred  to  Sees.  200,  201 ;  and  to  Bussell  9th  Ed.  288  as  to 
mistakes. 

(b)  3  Kay  &  J.  66. 
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Alla'rakhia'  ^^^  have  no  bearing  here,  and  enforcement  there  means  a 

Shivji       different  thing ;  previously  to  decree  the  Court  considered 

Jbha'ngib    the  matter,  and  the  right  of  appeal  exists.     Sec.  825  is  to  be 

HORUASJI. 

looked  upon  as  showing  what  ''  enforcement ''  is.  Sec.  327 
is  silent  as  to  passing  judgment  on  the  award,  but  it  is  admit- 
ted that  we  are  entitled  to  judgment  on  the  award  under  Sec. 
325.  Sec.  326  required  a  particularity  of  language,  which 
Sec.  327  did  not.  There  is  no  proviso  for  filing  the  award 
under  Sec.  326. 

Westropp,  C.J. — The  first  error,  which  the  plaintiff  seeks 
to  have  corrected,  is  not  manifest  on  the  face  of  the  awar  d 
itself,  and  is  not  stated  by  the  arbitrator  in  his  affidavit 
to  exist.  The  arbitrator,  in  that  affidavit,  said  that  his  award 
contained  errors  in  *'  principle,^'  but  he  has  not  stated  what 
they  were,  so  that  he  has-  not  thrown  any  light  upon  the 
case.  His  attorney's  letter  speaks  of  "  an  error,"  but  does 
not  show  what  it  is.  So  far  then,  as  the  first  error  is  con- 
cerned, it  is  not  an  obvious  one  within  the  meaning  of  the 
322nd  section  of  the  CHvil  Procedure  Code,  supposing  that 
the  Coui*t  had  power  to  apply  that  section,  as  to  the  amend- 
ment of  obvious  errors,  to  awards  filed  under  Sec.  327.  The 
other  error  appears  to  us  to  be  obvious.  The  manner  in 
which  the  accounts  have  been  made  up  by  the  arbitrator 
resulted  in  the  plaintiff  being  charged  with  a  sum  half  as 
large  again  as  was  intended.  But  whether  it  was  an  obvious 
error,  which  affected  the  decision,  we  do  not,  for  the  follow- 
ing reasons,  consider  it  necessary  to  decide  : — We  have  pe- 
rused Sees.  312  to  327,  and  have  come  to  the  conclusion  that 
in  the  case  of  awards  filed  under  Sec.  327,  which  is  a  clause 
distinct  in  itself,  we  have  no  power  to  make  ame^dments. 
Whether  the  Court  has  power,  in  cases  under  the  other 
sections,  to  make  such  amendments  as  those  sought  here,  it 
is  not  now  necessary  to  say.  Under  Sec.  327  we  are  of  opinion 
that  we  have  no  power  to  amend  an  award  or  to  remit  it 
for  the  re-consideration  of  the  arbitrators.    Sees.  312  to  321 
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ing  in  Courts.  Sec.  322  has  nothing  in  itself  which  would  Alla'rakhia' 
induce  us  to  apply  it  to  any  other  than  awards  under  a  re-  Shivji 
ference  from  the  CJourt.  Nor  has  Sec.  323,  as  the  same  Jeha'noir 
class  of  awards  are  treated  of  in  that  section.  As  to  Sec. 
824,  which  says  : — "  No  award  shall  be  liable  to  be  eet  aside 
except  on  the  ground  of  corruption  or  misconduct  of  the 
arbitrators  or  umpire,"  it  is  not  perhaps  now  actually  neces- 
sary for  us  to  decide  whether  it  would  apply  to  an  award 
under  Sec.  327.  We  do  not,  however,  hesitate  to  say 
that,  in  our  opinion,  it  would  not.  Sec.  327  gives  the  parties 
a  certain  time  within  which  to  show  cause  against  the  filing 
of  an  award,  and,  if  corruption  or  misconduct  of  the  arbitra- 
tor or  umpire  existed,  it  should  be  shown  as  cause,  and,  if 
established,  the  Court  would  refuse  to  file  the  award.  Sec 
325  applies  to  awards  made  under  an  order  of  reference 
made  by  the  Court. 

Sec.  326  appUes  to  subnussions  (in  writing)  to  arbitrn- 
tion  made  out  of  Court,  but  which  the  Court,  on  the  applica- 
tion of  the  parties  or  any  of  them,  if  sufficient  cause  to  the 
contrary  be  not  shown,  may  direct  to  be  filed  in  Court. 
When  filed,  the  Court  may  found  an  order  of  reference  to 
arbitration  upon  such  a  submission.  Then  follows  a  proviso 
rendering  the  previous  provisions  of  Chap.  VI.  applicable  '^  to 
all  proceedings  *^  made  under  such  an  order  of  reference,  and 
"  to  the  award,  '*  and  "  to  the  enforcement  of  the  award." 

Sec.  327,  under  which  the  present  case  comes,  provides : — 

"  When  any  matter  has  been  referred  to  arbitration  with- 
out the  intervention  of  any  Court  of  Justice,  and  an  award 
has  been  made,  any  person  interested  in  the  award  may, 
within  six  months  from  the  date  of  the  award,  make  appli- 
cation to  the  Court  having  jurisdiction  in  the  matter  to  which 
the  award  relates,  that  the  award  be  filed  in  Court.  The 
Court  shall  direct  notice  to  be  given  to  the  parties  to  the 
arbitration,  other  than  the  applicant,  requiring  such  parties 
to  show  cause,  within  a  time  to  be  specified,  why  the  award 
should  not  be  filed.     The  application  shall  be  numbered  and 
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Alla'&a.kbia'  other  parties  as  defendants.     If  no  sufficient  canse  be  shown 

Shivji      against  the  award,  the  award  shall  be  filed,  and  may  be 

Jeha'noib   enforced  as  an  award  made  under  the  provisions  of  this 

chapter. 


>} 


There  is  not,  in  that  section,  a  word  about  the  previous 
provisions  of  Chap.  VI.  being  applicable  to  the  award  itself, 
but  only  a  simple  direction  that  the  award  may  be  enforced 
as  an  award  made  under  the  provisions  of  that  chapter 
Power  to  amend  an  award  cannot  be  implied  from  a  mere 
power  to  enforce  it.  It  appears  that  the  only  authority  the 
Court  has  under  that  section  is  to  file  and  enforce  an  award 
or  to  refuse  to  file  it,  and  to  leave  the  applicant  to  bring  a 
common  action  upon  it,  if  such  be  his  pleasure.  No  doubt 
if  sufficient  cause  were  shown,  as,  for  instance,  corruption  or 
misconduct  of  the  arbitrators  or  umpire,  as  above  mentioned, 
the  Court  would  refuse  to  file  it.  The  Court  must  limit  itself 
to  the  special  procedure  contemplated  by  this  section,  which 
contains  no  provision  for  amending  awards.  On  the  contrary, 
a  comparison  of  Sec.  327  with  the  one  immediately  pre- 
ceding it  leads  to  the  presumption  that  the  Legislature  did 
not  intend  to  confer  any  power  of  amendment  where  awards 
are  filed  under  Sec.  327.  As  to  costs  in  the  present  case,  we 
think  that,  as  there  is  no  doubt  a  considerable  mistake 
in  the  award  to  the  disadvantage  of  the  plaintiff,  and  as 
the  question  is  of  importance,  and  has  been  raised  now  for 
the  first  time,  each  party  should  bear  his  own  costs  of  this 
application.    Judgment  we  now  pass  according  to  the  award. 

Attorneys  for  the  plaintiff:  Hearn,  Cleveland,  and  Peile, 

Attorneys  for  the  defendant:  Manisty  and  Fletcher, 
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[Appellate  Civil  Jurisdiction.] 

Special  Appeal  No.  325  o/  1872. 

Scrbha't  Daya'ui Appellant 

Raghuna'thji  Vasanji  et  al Respondents . 

Code  of  Civil  Procedure — Appeal — ljimitati(M—Act'  IX.  of  1871,  Sec  5 — 
Diseretum  to  admit  time-harred  appeal — Power  of  Hi<fh  Court  to  interfere 

with  the  discretion. 

The  circamstance  that  a  respondent  who  has  taken,  or  intended  to 
take,  objections,  under  Sec.  348  of  the  Code  of  Civil  Procedure,  to  the 
decree  of  the  Court  of  first  instance,  at  the  hearing  of  an  appeal  already 
preferred  by  his  opponent,  has  been  prevented  by  the  withdrawal  of  the 
appeal  from  having  his  objections  heird,  does  not  constitute  a  sufficient 
cause  for  admitting  a  cross  appeal  by  such  respondent  after  the  prescribed 
period,  Act  IX.  of  1871,  Sec  5. 

The  High  Court  may  consider  and  determine  upon  the  sufficiency  of 
the  reasons  which  a  Judge  has  given  for  admitting  an  appeal  after  the 
lapse  of  the  period  limited  for  that  purpose  by  law. 

Mowree  Betoas.  SoorundartuUh  72oy,  10  Calc.  W.  Rep.  CiT.  R.  178, 
followed. 

I'^HIS  was  a  speoial  appeal  from  the  decision  of  W.  H. 
Newnham,  Acting  Judge  of  the  District  of  Surat, 
delivered  on  the  22nd  June  1872,  reversing  the  decree  of  the 
Extra  Subordinate  Judge  of  Surat 

The  special  appeal  was  heard  by  Mklvill  and  West^  J  J. 

Pdndurang  Balibhadra  for  the  special  appellant. 

Dhirajldl    Mathurddds,    Government     Pleader,    for  the 
special  respondents. 

The    facts  sufficiently   appear  from  the  following  judg- 
ment : — 

Per  Curiam  : — In  this  case  the  District  Judge  admitted 
an  appeal  by  the  defendants  more  than  ten  months  after  the 
date  of  the  decree  of  the  Subordinate  Judge.  The  reason, 
assigned  by  the  District  Judge  for  so  doing,  was  the  follow- 
ing :  — The  plaintiff  had  filed  an  appeal  against  a  portion  of 
51   H  c 
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Rag  una' 

THJI 

Vasanji. 


the  decree,  and  the  defendants  had  intended  to  take  objec- 
tions to  another  portion  of  the  decree  under  Sec.  348  of  the 
Civil  Procedare  Code.  On  the  day  of  hearing,  however,  the 
plaintiff  withdrew  his  appeal,  and  the  defendants  were 
thereby  deprived  of  the  opportunity  of  filing  their  objections 
and  obtaining  a  decision  thereon.  We  cannot  agree  with 
the  District  Judge  that  this  result  constituted  a  sufficient 
cause  for  the  non-presentation  of  an  appeal  within  the  period 
prescribed  by  law.  As  was  observed  in  Jaitu  v.  Bdlu  (a) 
a  respondent  should  file  a  cross  appeal  "  if  he  desires  to 
secure  the  right  of  asking  for  a  decision  on  his  objections 
irrespective  of  the  contingency  that  the  appeal,  filed  by 
the  opposite  party,  may  not  come  to  a  hearing."  If,  from  a 
desire  of  obtaining  justice  more  cheaply,  or  of  securing  a 
longer  time  for  deliberation,  or  for  any  other  reason,  he 
prefers  to  await  the  hearing  of  an  appeal,  filed  by  his  oppon- 
ent, before  he  makes  his  own  objection,  he  must  run  the 
risk  of  the  opportunity,  which  he  waits  for,  never  being  pre- 
sented to  him. 

^It  has  been  contended  that  this  Court  has  no  power  to 
interfere  with  the  exercise  of  the  discretion  of  the  District 
Court,  which  was  satisfied  with  the  sufficiency  of  the  reason 
put  forward  by  the  appellants  for  their  delay.  We  are  of 
opinion,  however,  that  we  have  power  to  interfere  when  such 
discretion  is  exercised  without  any  proper  legal  material  to 
support  it.  In  the  present  case,  the  reason,  given  by  the 
District  Court  for  the  admission  of  the  appeal,  is  one  which, 
in  our  opinion,  is  not  a  legal  or  valid  reason,  and  we  must, 
therefore,  treat  the  admission  of  the  appeal  as  an  error  in  law. 
This  view  is  in  accordance  with  that  taken  by  the  Calcutta 
High  Court  in  Mowree  Bewa  v.  Soorundamath  R(yy  (&). 

Reversed  and  Decree  of  Subordinate  Judge  restored. 

Note. — See  Act  VIII.  of  1859,  Sec.  102*  which  section  is  applicable  alao 
in  appeals.  See  Act  XXIII.  of  1861,  Sec.  21, ^Ed, 

(a)  3  Bom.  H.  0.  Rep.  A.  C.  J.  81. 

(6)  10  Oalc.  W.  Rep.  Civ.  R.  178. 
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[Appellate  Civil  Jurisdiction.]  »  ^"^ / '    ^    . 

Specud  Appeal  No.  403  of  1872.  1873. 

•^  July  21. 

SaValgia'pa'  Virbasa'pa'  et  at Appellants. 

Basvana'pa'  Basa'pa' Respondent 

Possession — Prescription— Right  of  Way— User. 

A ,  being  out  of  possession  and  excluded  from  tlie  use  of  a  piece  of 
ground  for  a  longer  period  than  fiix  months,  sues  B^  who  is  in  possession, 
to  establish  a  right  of  way : — 

Held  that  A  must  prove  either  thirty  years'  user,  or  a  grant  by  the 
owner  of  the  ground,  for  the  possession  itself  constitutes  a  title  against 
«ny  person  failing  to  prove  a  better. 

rpHlS  was  a  special  appeal  from  the  decision  of  A.  L. 
•^  Spens,  Judge  of  the  District  of  North  Kanara,  reversing 
the  decree  of  the  Subordinate  Judge  of  Sirci, 

The  plaintiff  sued  the  defendants  for  a  right  of  way,  com- 
plaining that  the  latter  prevented  him  from  carrying  grass 
by  a  lane  by  which  he  had  been  in  the  habit  of  carrying  it 
for  eighteen  or  twenty  years.     The  Court  of  first  instance 
decreed  against  the  claim,  holding  that  the  plaintiff  had  not 
Acquired  a  prescriptive  title.     This  decree  was  reversed  in 
appeal  on  the  ground  that  "  the  defendants  have  not  proved 
that  the  ground   *    *  ♦     belongs  to  them.      There  is  no 
evidence  to  this  effect.     There  is  evidence  to  the  contrary, 
viz.,  the  defendants'  own  title  deeds,  which  to  my  mind  clearly 
show  that  this  lane  forms  no  portion  of  their  purchase,  and 
does  not  belong  to  them  *  *  *  .     On  the  other  hand,  the 
plaintiff  has  clearly  shown,  and  the  fact  is  not  disputed,  that 
the  plaintiff  has  made  use  of  this  lane  for  the  last  eighteen 
or    twenty   years.     It  seems    to  me,  therefore,  under  the 
circumstances,  extraordinary    that    the   plaintiff  should   be 
prevented  from  using  the  road  by  a  man  who  has  no  authority 
to  prevent  him,  simply  because  the  plaintiff  has  not  lived 
long  enough  to  make  use  of  the  road  for  thirty  years." 
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The  special  appeal  was  heard  by  Mblvill  and  West,  JJ. 

to 

Chunildl  Mdnikldl  for  the  appellants. 
SMmrdv  Vithal  for  the  respondent. 

Per  Curiam  : — The  defendants  having  been  in  possession 
and  the  plaintiff  having  been  out  of  possession,  for  a  longer 
period  than  six  months,  the  plaintiff  must  prove  his  title. 
In  order  to  establiBh  his  right  of  way,  he  must  prove  either 
thirty  years'  user,  or  a  grant  by  the  Government,  whom  he 
declares  to  be  the  owners  of  the  ground.  It  has  been  found, 
by  the  Courts  below,  that-  he  has  not  established  the  first ; 
and  his  pleader  has  failed  to  point  out  to  us  any  evidence 
which  could  possibly  be  held  to  establish  the  second.  The 
District  Judge  has  found  that  the  defendants  have  failed  to 
prove  their  title  to  the  ground ;  but  their  possession  is  in  it- 
self sufficient  to  constitute  a  title  against  any  person  failing 
to  prove  a  better  title. 

District  Judge's  decree  reversed  and  Subordi7iate  Judge's 
decree  restored  with  costs  throughaat. 


July  2. 


[Appellate  Civil  Jurisdiction.] 

MisceUaneous  Special  Appeal  No.  26  of  1872. 
G  anpatla'l  Anupra'm  et  al. . .  Plaintiffs  and  Appellants. 
Sampatra'm  Ghela'bha'i  . . . Defendant  and  Respondent. 

Hereditary  Officer — Act  XI,  q/'1843,  See.\Z — OJtcial  emotumerU  of  a 

WcUanddr — Its  liaJbUity  to  Civil  Process, 

The  official  remuneration  of  the  officiating  hereditary  officer  ie  not 
liable  to  ciTil  procees  so  long  as  it  is  in  the  hands  of  the  Collector  or 
other  diabursing  officer ;  but  as  soon  as  it  is  in  the  hands  of  th  e  heredi- 
tary officer  himself,  it  is  deprired  of  any  special  protection. 

THIS  was  a  miscellaneous  special  appeal  frora  an  order  of 
P.  D.  Melvill,  Judge  of  the  District  of  Abmedabad, 
amending  an  order  of  the  Subordinate  Judge  of  Neriad. 

The  facts  of  the  case  are  briefly  these  : — 


BOMBAY   HIGH    COURT   REPORTS.  401 

The  plaintiffs  and  the  defendant  are  hereditary  officers  in       ^^7^- 
receipt  of  allowances  called  Amin  Sukhdi,  Jivak,  and  S&nth.  Ganpatla'l 

A  VTTP'R.A^If 

The  defendant,  as  officiating  officer,  drew  the  full  amonnt  of  „. 

the  allowances;  but,  declining  to  give  to  the  plaintiflFs  anyl^^T^^ 
portion  thereof,  the  latter  filed  a  suit  in  1861,  and  obtained 
a  decree  which  gave  judicial  sanction  to  the  terms  of  a  com- 
promise entered  into  between  the  parties.  Those  terms 
were  that  Bs.  82  should  be  paid  by  the  defendant  to  the 
plaintiffs  year  by  year  from  the  amount  paid  by  the  Govern- 
ment in  respect  of  the  three  allowances,  and  that  in  case 
of  any  increase  or  decrease  being  made  by  the  Government  in 
the  amount  of  the  allowances,  a-  proportionate  increase  or 
decrease  should  be  made  in  the  annual  amount  payable  to 
the  plaintiffs.  In  the  year  1866,  the  Government — Shaving, 
through  the  instrumentality  of  the  watan  commission,  reor- 
ganized these  hereditary  offices,  on  the  principle  of  providing 
for  the  salaries  of  the  officers  by  a  percentage  calculated 
upon  the  Amin  Sukhdi,  of  retaining  efficient  officers,  and 
of  replacing  inefficient  ones  by  ordinary  clerks — maintained 
the  defendant  in  his  office  on  a  fixed  salary  of  Rs.  504  per 
annum.  This  being  a  larger  sum  than  what  had  been  al- 
lowed under  the  former  arrangement,  the  plaintiff's  now 
claimed  a  proportionate  increase  as  awarded  by  the  decree 
in  their  favour.  The  defendant  contended  that  the  nature 
of  the  allowance  was  completely  altered  by  the  new  arrange- 
ment under  which  the  plaintiffs  could  not  even  claim  the 
82  rupees  awarded  in  their  decree. 

The  Court  of  first  instance  allowed  the  decree  to  be  execut- 
ed, as  prayed  for  by  the  plaintiffs,  on  the  ground  that  the  in- 
crease allowed  by  the  Government  formed  part  of  the  here- 
ditary allowance  called  Amin  Sukhdi.  The  District  Judge 
on  appeal  concurred  in  this  view,  but  he  held  that  the  decree 
could  not,  as  to  the  greater  portion  of  the  annual  payment 
which  it  prescribed,  be  enforced  against  the  defendant,  such 
payment  being  intended  to  be  made  and  received  out  of  a 
salary  protected  against  civil  process  by  Sec.  13  of  Act  XI. 
of  1843. 
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J873.  Tho  special  appeal  was  heard  by  West  and  Na'na'bha'i 

gawpatla'l'  Harida's,  JJ.  • 

Anupba'h 

Sampatra'm      Shdntdrdm  tfdrdyan  and  Nagindds  Tulaidds  for  the  ap- 

Ghkla'bha'i.  pellants. 

Dhirajldl  MathiirdddSy  Government  Pleader,  appeared  for 
the  special  respondent. 

Per  Curiam  : — ^We  agree  in  this  case  with  the  view  taken 
by  the  Courts  below  of  the  nature  of  the  payment  enjoyed 
by  the  defendant  Sampatrdm.  The  settlement  of  watans  in 
Guzerat  has  not  deprived  the  allowances^  paid  to  vxitanddr 
office-holders^  of  the  character  they  formerly  had.  The 
settlement^  indeed,  rests  on  Act  XI.  of  1843^  Sec.  13,  ex- 
pressly devised  for  the  preservation  of  watans  in  such  a  state 
as  to  enable  them  to  afford  a  remuneration  for  the  services 
they  were  meant  to  provide  for.  Rules  made  to  secure 
really  efficient  service^  and  for  the  supersession  of  those 
wata/nddrs  who  should  not  be  able  to  render  it^  are  not  to 
be  regarded  as  taking  the  watanddrs  and  their  estates  out  of 
the  Act,  but  rather  as  providing  a  means  by  which  the  Act 
is  to  be  made  to  operate  upon  them  with  additional  efficacy^ 

The  defendant,  it  appears,  receives  under  the  new  arrange- 
ments an  official  salary  or  allowance  of  Rs.  504  a  year.  This 
exceeds  considerably  the  annual  amount,  upon  which  the  sum 
of  Bs.  82,  which  he  formerly  agreed  to  pay  annually  to  the 
plaintiffs,  was  calculated.  The  plaintiffs  claim,  according 
to  the  terms  of  the  compromise  embodied  in  the  decree,  of 
which  they  seek  execution,  that  the  annual  amount  payable 
to  them  shall  be  increa49ed  from  the  time  that  Sampatrdm^s 
total  allowances  increased,  so  as  to  maintain  the  original 
proportion  of  payment  to  emoluments.  The  District  Judge 
has  held  that,  although  this  was  no  doubt  the  agreement 
between  the  parties,  yet  the  increased  salary  and  the  whole 
salary  received  by  Sampatrdm  being  a  watan  allowance  is 
protected  by  Act  XL  of  1843,  Sec.  13,  against  liability 
for  the  present  claim.  In  one  sense,  no  doubt,  it  is  pro- 
tected.    The  salary  could  nr»t  bo  attached  by  the  plaintiff 
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any  more  than  by  other  creditors  in  the  hands  of  the  Col-        1873. 
lector  or  other  disbursing  officer,  who  would  ordinarily  pay    Ganpatal 
it  to  Sampatram.     But  once  in  his  hands,  it  is  deprived  of  ^ 

any  special  protection.  It  blends  with  his  other  moneys  Sampatra'm 
and  becomes  undistinguishable.  What  the  plaintiffs  seek, 
indeed,  is  not  a  portion  of  Sampatrdm^s  salary,  as  salary, 
but  a  sum  of  money,  called  by  any  name  whatever,  each 
year,  bearing  a  certain  proportion  to  Sampatrim's  emolu- 
ments for  that  year.  His  personal  obligation  to  pay  this 
money  is  not  extinguished  by  his  being  a  watanddr,  though 
the  watan  cannot  be  attached ;  and  the  plaintifb  are  en- 
titled to  enforce  their  decree  free  from  the  limitation  im« 
posed  by  the  order  of  the  District  Judge.  We  modify  his 
order  accordingly.     Costs  on  respondent.  * 

Order  accordingly.' 


[Appellate  Civil  Jurisdiction.] 

Special  Appeal  No,  213  of  1873.  August  25. 

Ko'tarb AS a'pa  ' Plaintiff  and  Appellant. 

Chanvebova'    DefencUmt  and  Respondent. 

'Stridhan" — Hindu  Jf^  idow's  power  of  alienation — Immoveable  property, 

A  Hindu  widow,  on  this  side  of  India,  has  no  power  to  alienate  immove- 
able property  if  given  to  her  by  her  husband  in  his  lifetime,  and  thus  be- 
coming "  Stridhan"  in  her  hands. 

rilHIS  was  a    special  appeal  from    the  decision  of  Baron 
Larpent,  Acting  Judge  at  Dharwad^  reversing  a  decree  of 
the  Subordinate  Judge. 

•  Note. — ^An  application  to  review  this  judgment  was  rejected  by  the 
Ck>urt  on  the  26th  February  1874,  on  the  ground  that  the  arguments  uiged 
in  support  of  it  were  substantially  the  same  as  those  advanced  at  the 
hearing  of  the  appeal.  The  ruling  of  the  Court  in  this  case  is  supported, 
by  Flarty  v.  Odleom  3  Dum  and  E  681  and  Lidderdak  v.  Duke  of  Mon^ 
tro8e  4  Idem  248.— JSW. 
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1873.  A  Hindu,  named  Bas&p&,  died,  leaving,  surviving  him,  two 


Ko'tabba-  widows,  viz.,  Ningav^  the  elder  and  Shivaka  the  younger, 
*^^^  and  a  daughter,  the  defendant  Ghanverovi  by  Ningavl  A 
Chanvmova'  posthumous  son,  the  plaintiff  K6tarbas&p&,  was  bom  by  Shi- 
vaka to  Bas&p&  three  months  after  his  death.  As  the  two 
wives  did  not  agree,  Bas&pi,  before  his  death,  was  alleged  to 
have  divided  his  property  between  them,  and  to  have  made  a 
gift  of  the  house  in  dispute  to  Ningav^,  the  elder  wife.  Subse- 
quently, Ningavi,  by  an  agreement,  paid  Bs.  200  to  Shivaka, 
and  agreed  to  occupy  the  house  till  her  death,  after  which  it 
was  to  pass  absolutely  to  Shivaka. 

The  Subordinate  Judge  held  the'  plaintiff's  claim  proved 
and  gave  a  decree  in  his  favour.  In  appeal,  however,  the 
District  Judge  threw  out  the  plaintiff's  claim  on  the  ground 
that  it  was  not  competent  to  Ningav^  to  pass  the  agreement 
and  thereby  alienate  her  ''Stridhan^'  to  which  after  her  death 
her  daughter,  the  defendant  Chanverovi,  was  entitled  to 
succeed  under  the  Hindu  Law.  He  observes  in  his  judg- 
ment :— 

''  Exhibit  69  is  a  deed  under  which  Bas&p&  made  a  distribu- 
tion of  his  property  between  his  wives.  The  gift  of  ^he  pro- 
perty to  Ningavi,  the  elder  wife,  was  absolute,  and  the  terms  of 
the  deed  are  such  as  Basap&  was  competent  to  carry  out  be- 
tween his  two  wives.  Such  an  arrangement  is  valid  by  EGuidu 
Law,  and  property  so  acquired  by  a  wife  ranks  as  "  Stridhan,'' 
and  would  descend  to  the  daughter,*  and  not  to  the  plaintiff, 
who  is  a  son  by  the  other  wife.  (Grady  H.  Law  pp.  174,  175.) 

"  The  question  then  is,  whether  the  subsequent  deed,  tlie 
agreement  made  between  the  two  wives,  affects  the  defendant's 
right  f  .  - 

"  In  this  document  Ningavi  gives  Shivaka  Rs.  200,  and  I 

it  is  agreed  that  Ningav^  shall  occupy  the  house  during  her 
life,  and  that  after  that  it  shall  revert  to  Shivaka. 

''  I  am  of  opinion  that  Ningavd  had  no  power  to  enter 
into  such  an  arrangement.  *         *         *         Under   the 

Hindu  Law,  defendant  has  a  clear  right  to  inherit,  and  her 
mother  could  not  deprive  her  of  this  right  by  executing  such 
an  agreement." 


J 
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The  special  appeal  was  argued  before  Melvill  and  PiNHEY,  ^^^^- 

JJ.,  on  the  25th  August  1873.  Ko'tabba- 

sa'pa' 

Pdndurana  Balibhadra  for  the  appellant : — The  plaintifE,  v. 

^  /^^  ^  Chanvebova. 

being  a  son  of  BasdpS,  is  alone  entitled  to  the  property.  The 
widows  are  only  entitled  to  maintenance.  Besides,  Ningavd 
passed  the  agreement  to  plaintifE^s  mother.  A  Hindu  daugh- 
ter has  no  vested  intei*e8t  like  a  son.  She  can  inherit  only 
under  certain  contingencies :  3  Cole.  Dig.  Bk.  673  (Edit,  of 
1851). 

Shdntdmm  Ndrdyan  contra: — The  husband,  before  the 
birth  of  the  plaintiff,  gave  the  property  absolutely  to  his  two 
wives,  by  the  first  of  the  two  deeds,  because  they  were 
quarrelling.  A  Hindu  woman  has  no  power  to  aUenato 
immoveable  property  given  to  her  by  her  husband:  Stokes  H* 
Law  Bks.  p.  100 — 10.  Doe  d.  KuUammdl  v.  Kuppu  Pillai 
(a);  Vijidrangam  v.  Lalcshuman  (hj, 

MelviIiL,  J.: — The  District  Judge  was  right  in  refusing  to 
give  effect  to  the  agreement  between  the  two  wives  by  which 
Ningavd  alienated  the  house  from  her  daughter,  who  would 
otherwise  have  inherited  it  as  part  of  her  mother^s  ^tt-idhan. 
The  Mitikshard,  which  governs  this  case,  is  wholly  silent  on 
the  subject  of  the  power  of  women  to  alienate  their  peculiar 
property ;  but  both  the  Bengal  School  of  Law  (see  Dayabhdg 
CL  rV.,  Sec.  1,  pi.  21  to  23)  and  the  Vyavahar  Mayukha  (Ch. 
IV.,  Sec.  10,  pi.  9)  prohibit  the  alienation  by  a  widow  of 
immoveable  property  which  she  has  received  from  her  hus- 
band. In  the  absence  of  any  provision  on  the  subject  in 
the  Mitdkshara,  we  think  we  should  be  right  in  following 
the  rule  laid  down  by  the  other  authorities. 

We  are,  however,  not  satisfied  with  the  District  Judge's 
finding  that  the  house  was  given  to  Ningavd  by  her  husband 
Basdp&.  The  District  Judge  has  described  the  first  agree- 
ment as  a  deed  under  which  Basdp&  made  a  distribution  of 
bis  property  among  his  wives,  and  he  seems  to  rest  his  find- 
ing upon  this  document  alone  ;  but  there  is  nothing  in  the 
document  itself  which  proves  that  Basap^  made  the  distri- 

(a)  1  Mad.  H.  C.  Rep.  85,  89. 

•  (b)  8  Bom.  H.  0.  Rep.  0.  C.  J.  259. 

52  HO 
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^^^'        bution.     It  purports  to  be  an  agreement  made  by  the  two 

KoTARBA-    wives,  inter  se. 
sa'pa 
V.  We  think  it  necessary  to  direct  the  District  Judge  to  re- 

cord a  fresh  finding  upon  the  whole  evidence  on  the  follow- 
ing issue : — 

Is  it  proved  that  the  house  in  dispute  was  given  to  Ning- 
av&  by  her  husband  Basap^  ? 

Case  remanded. 


[Appellate  Civil  Jurisdiction.] 

October  9.  Special  Appeal  No.  361  of  1873. 

G  ambhirmal  and  another    Appellants. 

Chejmal  and  another Respondents. 

m 

Stamp— Di8cr^um^Appeal— Ad  XVII L  o/1869,  Sec.  20. 

A  District  Court  refused  to  allow,  under  Act  XVIII.  of  1869,  Sec.  20, 
an  insufficiently  stamped  document  to  be  admitted  on  payment  of  the 
full  amount  of  stamp  duty,  and  the  penalty,  on  the  ground  that  it  was 
wilfully  executed  m  fraud  of  the  stamp  law.  Hdd  that  the  High  Court 
cannot  in  special  appeal  question  the  correctness  of  the  District  Court's 
refusal 

Pendte  v.  Mdite  (3  Bom.  H.  C.  Rep.  A.  C.  J.  94)  commented  on. 

fTHIS  was  a  special  appeal  from  the  decision  of  A.  Bosan- 
qnet^  District  Judge  of  A^hmaddb&d,  reversing  the   de- 
cree of   Chint&man  Hari  Deshmukh,  Subordinate  Judge  of 
New&s&. 

The  special  appeal  was  argued  before  Mxlvill  and  Pinhet, 
JJ. 

Bhairavn&Oi  Mangesh,  for  the  appellants^  contended  that 
the  Lower  Court  ought  to  have  received  the  amount  tof  de- 
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ficiency  and  penalty  offer^  by  the  plaintiffs^  in  the  absence        1873. 


of  any  allegation  or  evidence  in  the  case  that  the  plaintiffs  Gambhirmal 
intentionally  or  fraudulently  accepted  the  document  on  an  in-     chrjmal 
sufficient  stamp,  and  cited  M.  0.  Pendae  v.  R,  S.  Mdlse  {a), 

Pdnd/afomg  Balibhad/ra  contra  : — The  present  case  differs 
from  M.  0.  Pendae  v.  B.  8.  Mdlse.  In  this  case  the  Dis- 
trict Court  has  distinctly  found  that  the  plaintiffs  were  a 
party  to  the  fraud  of  the  stamp  law.  In  the  case  cited,  the 
finding  of  the  District  Judge  was  that  the  omission  was  not 
intentional. 

PiNHET,  J.: — It  is  clear  on  the  face  of  the  plaint  that  the 
plaintiffs^  claim  is  brought  on  the  document,  recorded  in 
the  case  as  Ex.  No.  3.  It  must,  therefore,  stand  or  fall 
by  that  document  which  is  stamped  with  a  one-anna  re- 
ceipt stamp,  and  was  called  by  the  plaintiffs  throughout 
the  case  a  receipt.  At  the  head  of  the  document,  in  the 
body  of  it,  and  at  the  foot  of  it,  the  document  is  des- 
cribed in  Mar&thi  as  being  a  Pdvati,  which  means  in  English 
a  receipt. 

But  the  document  is  not  in  fact  a  receipt.  It  contains  an 
express  agreement  to  deliver  11^  khanddsoi  zori  (grain). 
Sec.  5  of  Sch :  II  of  Act  XVIII.  of  1869  does  not  there- 
fore apply  to  it,  and  the  District  Court  has,  according,  rightly 
ruled  that  this  document  is  insufficiently  stamped. 

It  was  contended  by  the  plaintiffs'  pleader  in  this  Court 
that,  a  the  document  was  insufficiently  stamped,  his  clients 
should  be  allowed  to  pay  the  sum  required  to  make  up  the 
full  amount  of  stamp  duty  chargeable  on  such  instrument 
together  with  the  penalty  prescribed  by  Sec.  20  of  Act 
XVIII.  of  1869.  But  the  District  Court  refused  a  similar 
application  which  was  made  to  it  on  behalf  of  the  plaintiffs, 
on  the  ground  that  the  document  was  wilfully  executed 
in  fraud  of  the  stamp  law:  and  we  cannot  in  special 
appeal  say  that  the  order  in  this  respect  was  wrong.  The 
District  Court  had  the  document  before  it,  and  from  a  perusal 

(a)    3  Bom,  H,  C.  B«p.  A.  C.  J.  94. 
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1873.        of  it,  and  from  a  consideration  of  the  words  used  in  it,  held 


Gambhiemal  that  the  parties  thereto  intentionally  evaded  payment  of  the 
Chjsjmal.   proper  duty.     It  was  within  the  competence  of  the  District 
Court  to  arrive  at  such  a  conclusion  on  a  consideration  of  the 
document,  and  of  any  evidence  which  the  parties  might  have 
choseq  to  submit  on  this  point.     Indeed,  the  law  does  not 
require  the  Court  to  find  as  a  fact  that  evasion  of  stamp 
duty  was  intended  when  the  document  was  executed.     A 
Court  may,  under  Sec.  20  of  the  General  Stamp  Act,  refuse 
to  allow  a  defect,  as  to  stamp  duty,  to  bo  remedied,  unless 
it  bo  proved  affirmatively  to  its  satisfaction  that  there  was 
no  intention  to  evade  the  payment  of  stamp  duty.     We  can^ 
not,  then,  in  special  appeal,  question  the  correctness  of  the 
order  of  the  District  Court  refusing  to  allow  the  plaintiffs  to 
pay  the  sum  required  to  make  up  the  full  amount  of  stamp 
duty  chargeable  on  the  docment. 

The  decision  in  M>  O,  Pendse  v.  B.  8,  Mdlae  has  been 
pressed  upon  our  attention ;  but  although  that  case  is  similar 
to  this  one  in  many  ways,  it  is  not  on  all  fours  with  it,  and 
it  differs  from  the  present  case  as  to  the  very  point  noticed 
above.  In  M.  C?.  Pendse  v.  R.  S.  Mdlae,  the  District  Court 
held  that  there  had  been  no  intention  to  evade  the  stamp 
law ;  but  it  refused  to  alter  the  order  of  the  Court  below 
which  had,  in  the  exercise  of  the  discretion  vested  in  it  by 
law,  refused  to  allow  the  deficiency  of  stamp  duty  to  be  sup  - 
plied.  In  the  present  case,  the  District  Court  has  found  as 
a  fact  that  the  docutnent  was  executed  on  an  insufficient 
stamp  for  the  purpose  of  evading  the  provision  of  the  Gene- 
ral Stamp  Act. 

The  decree  of  the  District  Court  must  therefore  be  con- 
firmed ;  but  as  both  the  parties  to  the  case  appear  to  be  in 
pari  delicto,  we  order  the  parties  to  bear  their  own  costs  in 
special  appeal. 

Decree  confirmed. 
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[Appellate  Civil  Jurisdiction.] 

Small  Cause  Court  Reference  No.  124  0/ 1873.  1873 

•^                                    -^  October  14, 


Gendu  Malha'ri      Vlaintiff. 

GoviND  Atma'ra'm    Defendant. 

SmaU  Cause  Cowrt — Act  XL,  of  1865,  Sec  8 — Jurisdiction — 

Place  ofDwdling. 

A  servant  reading  within  tho  jurisdiction  of  ono  SmaU  Cause  Court 
who  has  a  family  house  within  the  limits  of  the  jurisdiction  of  another 
Small  Cause  Court  in  which  his  father  lives,  and  which  he  himself  oc- 
casionally visits,  does  not  dwell  within  the  local  limits  of  the  latter 
Court  within  the  meaning  of  Sec.  8  of  Act  XI.  of  1865 ;  and,  although  the 
cause  of  action  may  have  arisen  there,  a  suit  against  him  will  not  lie 
in  that  Court 

fTHIS  was  a  reference  by  N&rdyan  Balwant  Bhise,  Judge 
-*•  of  the  Small  Cause  Court  at  Ydwal,  for  tho  orders  of  tho 
High  Court. 

The  Judge  stated  the  case  as  follows  : — 

"  The  defendant  and  his  family  have  a  common  place  of 
dwelling  within  the  jurisdiction  of  this  Court,  but  he  has  been 
residing,  for  some  time  prior  to  the  filing  of  the  suit,  within 
the  jurisdiction  of  another  Court,  and  is  in  service  there. 
Now,  in  this  case,  the  question  is,  whether  or  not  he  shall  bo 
deemed  to  be  residing  at  both  places,  and  whether  or  not 
the  suit  is  triable  by  this  Court  ? 

"  My  opinion  is  that  the  defendant  cannot  be  deemed  to 
be  residing  at  both  places,  and  that,  therefore,  the  suit  cannot 
bo  tried  by  this  Court.*' 

After  referring  to  Act  XI.  of  1865,  Sec.  8,  and  explanations 
(a)  and  (c),  the  Judge  proceeded  to  say  : — "  Now,  as  regards 
the  present  case,  the  plaintiff  has  stated  in  his  evidence  that 
the  permanent  dwelling  of  the  defendant  and  his  family  is  at 
Sarda,  within  this  Courtis  jurisdiction ;  that  his  father  dwells 
there ;  that  the  cause  of  action  huti  arisen  within  tho  jui'isdic- 
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1873        tion  of  this  Court ;  that  at  the  time  when  the  canse  of  action 


Atbia'ra'm. 


GxNDu  Mal-  *roBe,  the  defendant  dwelt  within  this  jurisdiction  ;  and  that 
"^'m  he  comes  to  visit  his  father.  Again,  even  if  these  facts  be  held 
GoviND  to  be  true^  still  the  plaintiff  appears  to  have  admitted  in  the 
same  deposition  as  follows :  That  the  last  time  when  the  defend-* 
ant  came  to  see  his  father  he  stayed  for  two  days ;  that  four 
days  after,  this  suit  was  filed;  that  at  the  time  when  the  plaintiff 
commenced  this  action^  the  defendant  did  not  personally 
dwell  within  the  jurisdiction  of  this  Courts  nor  didhe  come  into 
that  jurisdiction  after  the  suit  was  filed;  that  the  defendant 
has  been  personally  working,i.6.,  doing  service  at  N^Lsik^  within 
the  jurisdiction  of  another  Court  for  the  year  previous  to  the 
time  when  the  suit  was  filed,  and  that  the  defendant  has  been 
80  working  continuously  for  some  time ;  that  he  does  not  him- 
self work  for  gain  within  this  jurisdiction,  neither  by  his 
servant  nor  agent,  and  that  he  dwells  at  present  at  N^sik^ 
where  the  cause  of  action  did  not  arise. 

''Under all  these  circumstances,Iconsiderthat  thedefendant 
dwells  within  the  jurisdiction  of  another  Court  and  personal- 
ly works  there ;  and  that,  although  the  cause  of  action  did  not 
arise  within  that  jurisdiction,  the  defendant  should  be  deemed 
to  reside  within  such  jurisdiction  and  not  within  my  juris- 
diction. I,  therefore,  am  of  opinion  that  the  suit  is  not  triable 
by  this  Court,  and  I  am  confirmed  in  this  view  of  the  case 
by  a  decision  of  the  Calcutta  High  Court  in  Porgash  Paray 
V.  Haehvm  Kha/aaamah  (a).  However,  as  I  have  not  found 
any  such  decision  in  the  reports  of  cases  decided  by  the  High 
Court  at  Bombay,  and  feel  myself  doubtful  whether  or  not 
my  view  of  the  case  as  stated  is  correct,  I  submit  the  case  for 
the  orders  of  the  High  Court.*' 

The  reference  was  heard  by  Mslvill  and  Pinhkt,  JJ. 

Pbb  Cubiam  :^It  appears  that  the  defendant's  usual  place  of 
residence  is  not  within  the  limits  of  the  Court's  jurisdiction, 
although  he  has  a  family  house  there  in  which  his  father 
lives,  and  which  he  occasionally  visits.    The  Court  thinks 

(a)  7  CbI.  W.  Bep.  CIy.  B.  417. 
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that^  under  the  circumstances^  the  Judge  was  right  in  hold-        1873. 


ing  that  the  defendant  is  not  dwelling  within  the  local  limits  q^^j^^  mal- 

of  his  jurisdiction  within  the  meaning  of  Sec.  8  of  Act        ha'ri 

XL  of  1865.*  GoYiND 

Atma'ra'm. 
Beply  accordingly. 

Act  XI.  of  1865,  Sec.  8,  Ex.  a. — Where  a  person  has  a  permanent 
dwelling  at  one  place,  and  also  a  lodging  at  another  place  for  a  temporary 
purpose  only,  he  shall  be  deemed  to  dwell  at  both  places  in  respect  of 
any  cause  of  action  arising  at  the  place  where  he  has  such  temporary 
lodging. 


[Appellate  Civil  Jurisdiction.] 

Application  for  the  exercise  of  Extraordinary  Jurisdic^     Sept.  26. 

tion.  No.  33  of  1873. 

Ka'vasji  Bhimji Petitioner. 

Dhondira'j  Vina  yak  by  his  agent  Yisaji...  Opponent 

The  Code  cf  CivU  Proceduref  See,  338 — Stay  of  execution  of  a  decree. 

When  an  Appellate  Ck)urt  reverses  a  decree  in  favour  of  the  plaintiff 
in  a  suit,  it  ought  not  to  stay  execution  of  ite  own  decree  under  Section 
338  of  Act  Vin.  of  1869. 

Order  of  District  Court  staying  execution  under  such  circumstances  set 
aside. 

rrHIS  was  an  application  for  the  exercise  of  the  Court's  ex- 
traordinary  jurisdiction. 

Dhondir&j  obtained  a  decree  against  K&vasji  in  the  Cour^ 
of  the  Subordinate  Judge  of  Panwel^  and,  in  execution  of  it, 
attached  certain  moveable  property  belonging  to  Kdvasji. 
This  decree  was  reversed  by  the  Appellate  Judge^  Mr.Coghlan 
who,  however^  on  the  application  of  Dhondir& j^  ordered  that 
execution  of  his  own  decree  should  be  stayed  for  a  period  of 
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1873.        ninety  days  from  the  date  of  that  decree.    On  an  application 
Ka'vasji     for  the  reversal  of  this  stay  order,  MELViLLand  PiNHEY,  J  J., 

^^tT^'      granted  a  rule  nisi, 
Dhondira'j 
Bivalk!5i.       "^^  ^®  ^^  argued  by  Mdnikahd  Jehdngyrsha. 

SMnUrAm  Mrdycm  (with  him  E.  8.  F.  N,  Mandlik)  in 
showing  cause,  said : — There  is  no  appeal  against  an  order  of 
this  kind.  Under  Sec.  338  of  the  Code  of  Civil  Procedure, 
an  Appellate  Court  has  undoubted  power  of  staying  execution 
of  its  own  decree. 

[Melvill,  J. : — But  that  decree  reversed  the  decree  of  the 
court  of  first  instance  in  the  plaintiff's  favor  ;  so  there  re- 
mained no  decree  to  execute.] 

The  defendant  can  ask  for  restoration  of  his  property 
only  by  virtue  of  the  appellate  decree ;  in  fact,  he  must  pro-^ 
sent  a  DarJclidat  for  its  execution.  If  then  the  right  to  apply 
for  execution  undoubtedly  belongs  to  the  defendant,  it  also 
belongs  to  the  plaintiff.  The  only  conditions  required  by 
that  section,  preliminary  to  the  issue  of  a  stop  order,  are — 1st, 
the  showing  of  a  sufficient  cause,  and  2ndly,  giving  of  se- 
curity for  the  due  performance  of  the  final  decree.  Suppose 
the  defendant  in  this  case  were  to  take  no  measures  for  the 
recovery  of  the  goods  for  over  three  years,  and  the  decree 
of  the  superior  courts  is  not  passed  for  a  dozen  years,  I 
presume  he  would  be  precluded  from  recovering  them  ever 
afterwards. 

Mdnikahd  was  not  called  on  to  reply. 

Melvill,  J.: — The  District  Judge's  order,  staying  execution 
of  his  own  decree,  is,  at  the  best,  a  provisional  order,  capa- 
ble of  having  effect  only  so  long  as  the  pleasure  of  this 
court  is  unknown.  Whether,  therefore,  an  appeal  lies 
against  such  an  order  or  not,  it  is  our  duty  to  set  it  aside,  as 
soon  as  it  is  brought  to  our  notice,  if  it  appear  to  us  to  be  an 
improper  order.  We  are  clearly  of  opinion  that  it  is  an  order 
wliich  ought  not  to  have  been  made.     The  defendant  was 
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eiltitled>  as  soon  as  the  decree  against  him  ceased  to  exists       ^873. 
to  have  his  property  released  from  attachment,  and  to  be     kaVasji 
)*estored  to  his  original  position.     The  plaintiff,    having  lost      ^^J^^^^ 
his  decreCj  is  in  no  better  position>  nntil  his  special    appeal  Dhondira'j 
is  decided,  than  a  plaintiff  before  judgment.      He  would  not 
be  entitled  to  have  the  defendant's  property  attached  before 
judgment,  unless  he  were  to  satisfy  us  that  the  defendant  is 
about  to  dispose  of,  or  remove,  his  property,  in  order  to 
obstruct  or  delay  execution  of  any  decree  which  we  may  pass 
against  him ;  and  even  then  he  would  not  be  entitled    to 
such  relief  unless  the  defendant  should  fail  to  furnish  seen* 
rity.    But  the  effect  of  the  District  Judge's  order,  is  to  give 
to  the  plaintiff  an  attachment  before  judgment  without  any 
proof  having  been  offered  that  the  defendant  has  a  dishonest 
intention,  and  without  any  option  having  been  offered  to  the 
defendant  of  furnishing  security,  and  retaining  possession 
of  his  own  property. 

For  these  reasons,  we  consider  that  the  District  Judge's 
order  should  be  set  aside,  and  that  the  defendant's  applica- 
tion for  the  removal  of  the  attachment  on  his  property 
should  be  allowed. 

Order  cuccordingly. 


53  BO 
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[Appellate  Civil  Jurisdiction.] 
1873  Regular  Appeal  No.  52  of  1872. 

Jnlj  2. 


""  Da'modarda's  Ma'nikla'l    . . .  Plaintiff  and  Appellant. 
XJtamara'm  Ma'nikla'l Defendant  and  Respondent. 

Minor-^AccomU  of  AdmmuAratar— Plaint  undar  Act  XX.  of  I864t, 
^c.  19—-A€U  of  mitconduct-^Permission  of  Judge  in  Chambers, 

A  plaint  under  Act  XX.  of  1864  by  a  relative  of  a  minor  against  his  ad- 
miniatrator,  must  specify  one  or  more  acts  of  misconduct,  or  assign  some 
satisfactory  reason  for  apprehending  an  injury  to  the  estate  of  the  minor 
by  the  administrator. 

THIS  was  a  regular  appeal  from  the  decision  of  W.  H. 
Newnham,  Acting  Judge  of  Surat. 
Dimodardis  brought  this  suit  under  Sec.  19  of  Act  XX- 
of  1864  for  an  account  of  the  property  of  his  two  minor 
brothers,  whose  estate  was  administered  by  the  defendant 
under  a  certificate  granted  to  him  under  that  Act.  The  Dis- 
trict  Judge  held  that  the  plaintiff  was  not  entitled  to  the 
account  sought  by  him  without  setting  forth  in  the  plaint  that 
tiie  defendant  had  been  guilty  of  some  malversation,  or  with- 
out stating  that  some  cause  for  the  action  had  arisen. 

The  appeal  was  argued  before  Westropp,  C.  J.,  and 
Melvill,  J- 

Leith  (with  him  Shdntdrdm  Ndriyan)  for  the  appellant. 

A  nstey  (with  him  Dhirajldl  Mathurddda)  for  the  respon- 
dent. 

Wbstropp,  C.J.: — ^This  suit  is  brought  for  an  account  under 
Sec.  19  of  Act  XX  of  1864  by  the  plaintiff,  as  brother  of  two 
minors,  against  his  and  their  elder  half-brother,  who  has  ob- 
tained a  certificate  of  administration  under  Sec.  6  of  the  same 
Act,  and  been  appointed  guardian  of  the  minors.  The  plaintiff 
in  his  plaint  merely  says  that  the  conduct  of  the  defendant  is 
improper,  and  that  the  plaintiff  has  suspicions  that  the  defen- 
dant will  waste  the  property  of  the  minors,  but  fails  to  specify 
any  instance  of  malversation  of  the  defendant  in  either  of  his 
offices  of  administrator  and  guardian,  or  to  give  any  reason 
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plausible  or  otherwise,  for  believing  that  the  defendant  will         *^^ 
waste  the  assets.    We  are  clearly  of  opinion  that  such  a   da'modae- 
plaint  is  unsustainable  and  sets  forth  no  cause  of  action.     It         ^^^ 
never  could  have  been  intended  by  the  Legislature  that  any  utamaba'm 
relative  of  a  minor  might,  without  assigning  a  fair  reason  for   Ma'wikla'l^ 
such  a  course,  harass  an  administrator  under  the  Act  by  bring- 
ing a  suit  for  an  account  of  the  money  or  other  property  of  the 
minor  in  the  care  or  management  of  the  administrator.     Were 
it  so,  any  relative  of  the  minor,  disappointed  in  obtaining  a 
certificate  of  administration,  as  is  frequently  the  case,  or  for 
other  reasons  entertaining  vindictive  feelings  against  the  ad- 
ministrator, might  not  only  subject  the  latter  to  great  and 
useless  annoyance,  but  also  injure  the  estate  of  the   minor* 
For,  in  the  event  of  the  defeat  of  the  plaintiff,  in  such  a  suit 
the  costs  awardable  against  him,  being  costs  between  party 
and  party  under  Reg.   II.  of  1827  and  Act  I.  of  1846,  would 
not,  in  the  majority  of  cases,  even  approximately  reimburse 
the  defendant,  the  administrator,f or  the  actual  expenses  which 
he  would  necessarily  incur  in  hia  defence,  and  he  would  of 
course  be  entitled,  under  such  circumstances,  to  recoup  him- 
self, to  the  extent  of  the  deficiency,  out  of  the  estate  of  the 
minor.     The  plaint  here  in  substance  amounts  to  no  more 
than  a  statement  that  the  plaintiff  thinks  ill  of  the  defendant 
as  administrator.     Were  we  to  hold  that  to  be  a  sufficient 
reason  for  the  institution  of  a  suit,  we  should  encourage  much 
idle  litigation.     Every  plaint,  under  Sec.  19  of  Act  XX.  of 
1864,  should  specify  either  some  one  or  more  acts  of  miscon- 
duct on  the  part  of  the  administrator  in  his  office,  or  should 
state  some  reasonable  ground  for  supposing  that  he  is  about  to 
waste  the  estate  of  the  minor.     We  do  not  go  the  length  of 
saying  that  the  plaintifiT  should  not  be  at  liberty  to  prove  acts 
of  misconduct  in  addition  to  those  specified,  but  we  do  hold 
that  the  plaint  should  specify  one  or  more  sach  acts  or  should 
assign  some  satisfactory  reason  for  apprehending  an  injury 
to  the  estate  of  the  minor  by  the  administrator.     This  is  the 
second  suit  brought  by  the  plaintiff  against  the  administrator 
(see  9  Bom.  H.  C.  Bep.  39),  and  he  ought  to  have  been 
more  cautious  in  the  manner  in  which  he  framed  his  plaint* 
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1^7^'      We,  therefore,  decline  to  grant  to  him  leave  to  amend  it,  as 

Da'bcodar-    asked  for  by  his  learned  counsel,  and  must,  on  the  grounds 

Ma'nikla'l  assigned  by  the  District  Judge,  affirm  his  decree  with  costs. 

Utamaha'm  ^®  ^^^  mention  that  in  the  Supreme  Court,  and  at  the 

Ma'nikla'l.   Original  Jurisdiction  Side  of  the   High  Court,  the  practice 

has  been  not  to  allow  a  person,  as  next  friend  of  an  infant, 

to  bring  a  suit  on  behalf  of  the  latter  without  the  previous 

permission  of  a  Judge  in  Chamber. 

Decree  confirmed^ 


[Appellate  Civil  Jukisdiction,] 

j^J\  Special  Appeal  No.  62  of  1873. 

Abdul  Gani ••  Plaintiff  and  Appellant 

Keishna'ji   Bhikaji   for 

himself  and  as  the  heir 

of  the  deceased  Ba'lu 

Krishna' JT Defendant  and  Bespo7ident. 

Mortgage — Land  Eeveime — Occupant — Mortgagee's  omiasion  topa/g 
Latad  Bevenue^-Purchaser  at  a  Revenue  Sale^^Bombay  Act  I,  of  1865, 
Sec  36— TO^e— JJ/esM  ProJUa. 

Where  land,  in  the  posBession  of  a  mortgagee,  is  sold  by  the  MatnltU" 
dar  for  arrearstof  Qoyeniment  land  revenue : — 

Jffeld  that  as  the  land  revenue  is  the  paramount  charge  on  the  land, 
whoever  derives  title  from  the  occqpani  takes  it  subj^t  to  that  charge 
and  that,  therefore,  the  purchaser  at  the  sale  was  entitled  to  the  land, 
iVee  ttom  any  mortgage  lien. 

THIS  was  a  special  appeal  from  the  decision  of  Q.  Ayerst, 
Acting  Assistant  Judge  of  Tanna^  affirming  the  decree 
of  the  Subordinate  Judge  of  Mahad, 

Abdul  Gani  brought  the  action  to  establish  his  right  tOj 
and  obtain,  possession  of  certain  land  with  a  claim  for  the 
mesne  profits  thereof  for  two  years.  The  land  was  sold  by 
the    revenue  authorities  on  the  10th  February  1868  for 
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arrears  of  revenue  due  to  Government,  and  was  purchased  by        1873. 


the  plaintiff,   Abdul  QanL     The  defendants  were  in  posses-  Abdul  Gaki 
sion  of  the  land  under  a  mortgage,  dated  the  14th  January  KBismiA'ji 
1866.     The  Subordinate  Judge  awarded  possession  of  the  land     Bhikaji. 
to  the  plaintiff  on  his  paying  the  mortgage  money  to  the 
defendants. 

In  appeal  the  plaintiff  contended  that  being  a  purchaser 
at  a  revenue  sale,  he  was  entitled  to  hold  the  land  absolutely 
under  Sec.  36,  Bombay  Act  I.  of  1865.  The  Assistant  Judge 
held  that  the  plaintiff  acquired  by  the  revenue  sale  only  the 
right  and  interest  of  the  mortgagor  in  the  land,  and  was  in 
no  better  position,  and  that,  therefore,  his  purchase  was  sub- 
ject to  the  satisfaction  of  the  mortgage  lien. 

The  special  appeal  was  argued  before  Westbopp,  O.J.,  and 
Na'na'ba'i  Harida's,  J. 

Dhirajldl  Mathurddda  for  the  appellant : — ^The  decision 
of  the  Lower  Court  is  opposed  to  the  provisions  of  Sec. 
36,  Bombay  Act  I.  of  1865,  and  Sec.  12  of  B^gulation 
XVn.  of  1827.  The  land  having  been  sold  by  the  revenue 
authorities,  on  failure  by  the  occupant  or  his  mortgagee  of 
payment  of  Government  assessment,  and  purchased  by  the 
plaintiff,  the  Assistant  Judge  was  wrong  in  holding  that  the 
plaintiff  purchased  it  subject  to  the  claim  of  the  mortgagee. 

Ohcmashdm  Nitkant^  contra : — Exhibit  32  shows  that 
only  the  mortgagor's  right  and  interest  were  sold.  No  de- 
mand on  the  part  of  the  revenue  authorities  was  made  on 
the  mortgagee,  and,  therefore,  the  sale  could  not  affect  him. 
Besides,  by  the  mortgage  deed,  the  mortgagor  had  agreed 
to  pay  the  Qovemment  assessment. 

Westbopp,  C.J. : — The  land  revenue  is  the  paramount 
charge  upon  the  land.  The  right  of  occupancy  depends  on 
payment  of  that  revenue,  Bombay  Act  I.  of  1865,  Sec.  36. 
Whoever,  whether  by  mortgage  or  otherwise,  derives  title 
under  the  occupant,  takes  the  land  subject  to  that  liability. 
Government  in  respect  of  land  revenue  is  only  bound  to  re- 
cognize the  occupant^  who  is,  by  Sec.  2^  cl.  {j )  of  the  same 
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1873.        Act,   defined  to  be   "  the  person    whose  name  is   entered 


Abdul  Gani  authorizedly  in  the  survey  papers,  or  other  public  accounts, 
Khiotna'ji  *®  responsible  to  Government  for  payment  of  the  assessment 
BmKAji.  ^^0  upon  any  field  or  recognized  share  of  a  field/'  The 
mortgagee^  if  he  wish  to  maintain  his  security,  ought  to  see 
to  the  regular  payment  of  the  land  revenue,  a^d  if  he  do^ 
not,  he  has  only  his  own  negligence  to  blame  if  the  land  he. 
sold  by  Government  for  non-payment  of  that  revenue^  As 
to  the  paramount  nature  of  the  claim  of  Government,  see 
Secretary  of  State  for  hidia  v.  Bombay  Landing  and  Ship- 
ping  Company  [a).  The  purchaser  Abdul  Gani,  therefore, 
acquired  a  good  title  under  the  sale  made  to  hiTn  by  the 
M&mlatd&r,  and  has  become  duly  entitled  to  the  possession 
and  occupancy  of  the  lands  in  dispute  and  to  a  reasonable 
sum  for  mesne  profits  since  the  tenth  day  of  March  1868 
(being  one  month  after  the  sale  to  the  plaintiff  by  the 
Mdmlatd&r),  until  the  delivery  of  possession  of  the  land  to> 
the  plaintiff  under  our  decree. 

The  Court,  therefore,  reverses  the  decrees  of  both  of  the 
Courts  below,  and  declares  that  the  plaintiff  has  established 
his  title  to  the  occupancy  and  immediate  possession  of  the 
lands  in  dispute  under  the  sale,  made  to  him  by  the  M£m- 
latdfir,  on  the  10th  day  of  February  1868,  free  from  any 
mortgage  to,  or  claim  by,  the  defendants,  and  orders  and 
decrees  that  the  plaintiff  be  forthwith  put  into  such  occu- 
pancy and  possession ;  and  this  Court  further  directs  the 
Court  of  the  Subordinate  Judge  to  ascertain  and  allow  to 
the  plaintiff  a  reasonable  sum  for  mesne  profits  of  the  land 
from  the  10th  day  of  March  1868,  imtil  the  time  of  delivery 
of  possession  of  the  land  under  this  decree  to  the  plaintiff ; 
and  this  Court  also  directs  the  defendants  to  pay  to  the 
plaintiff  the  sum  to  be  so  allowed  by  the  Subordinate  Judge 
for  mesne  profits,  and  the  costs  of  the  suit,  and  of  both  ap- 
peals.* 

Decrees  reversed. 
(a)  5  fiom.  H.  C.  Bep.,  O.C.  J.,  23  and  especially  pp.  48, 50. 

*  See  next  case. 


J/X^^i^-*-  '>  v^^ 


.-./ 
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[Appellate  Civil  Jubisdiction.] 

S'pedal  Ap'peal  No.  271  of  1873. 
GuNDO  Shiddheshvar   ...  Defenda^it  and  Appellant. 
Mabdan  S a'hbb Plaintiff  and  Respondent. 

Oovemment  revenue  a  paramount  charge  on  land — LiabQUy  on  failure 
to  pay  a — Bombay  Survey  Act,  L  of  1865,  Sec.  36 — Omission  by  the 
purchaser  of  land  to  get  his  name  entered  as  occupant  in  the  OoUectcr^s 
Books, 

Government  revenue  being  a  paramount  charge  on  the  land,  it  ad^* 
berefi  to  the  land  and  to  every  portion  of  it  independently  of  the  hands 
into  which  it  passes,  or  the  subordinate  rights  that  may  have  been 
created  by  the  occupant  out  of  his  own  qualified  proprietorship  ;  so 
that,  even  after  a  valid  sale  of  the  land  by  the  occupant  to  a  purchaser, 
who  neglects  to  get  his  name  registered  in  his  books,  the  Collector  may  t 
after  giving  notice^  of  the  failure  to  pay  the  revenue  to  the  registered 
occupant — in  whom  alone,  according  to  the  Bombay  Survey  Act  I. 
of  1865,  vests  the  right  of  conditional  occupancy — put  up  the  land  for 
sale,  and  the  purchaser  gets  occupancy  rights  free  from  all  claims  on 
the  part  of  the  first  purchaser. 

rpHIS  was  a  special  appeal  from  the  decision  of  Baron  Lar- 
■^  pent,  Acting  Judge  of  Dhdrwdr,  reversing  the  decree  of 
the  Subordinate  Judge  of  Haveri. 

Ningavi,  the  registered  occapant  of  a  piece  of  land^  by  an 
instrument  duly  executed  and  registered,  transferred  all  her 
rights  therein  to  the  plaintiff  Mardan  Sdheb  who,  however, 
neglected  to  have  his  name  entered  in  the  Collector's  book& 
The  Collector,  upon  default  being  made  by  NingavA  in  pay- 
ment of  the  Government  assessment,  gave  her  notice,  and  sold 
the  occupancy  rights  to  the  defendant  Gundo. 

The  Court  of  first  instance  rejected  the  claim  of  the  plain- 
tiff for  possession  and  occupancy  rights,  but  the  Appellate 
Court  awarded  it. 

The  special  appeal  was  heard  by  West  and  Na^na'bha'i 
Harida's,  J  J. 

Bhirajldl  Mathurddds,  Government  Pleader,  for  the  spe- 
cial appellant : — The  defendant  purchased  the  land  at  a  sale 
by  auction  held  by  the  Collector  for  arrears  of  land  revenue. 


1873. 

Septemher  17. 


0' 
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1873.       which  has  been  held  to  be  a  paramoant  charge  on  the  land^ 


GuNDo  Shid-  and  the  purchaser  obtains  the  land  free  from  all  incmnbrances  : 

DHESHVAB    ^j^^^  QaTii  v*  tCtiahna^i  (a)i  A  crown  debt  is  entitled  to 

Mardaw    precedence  over  all  other  debts  both  in  England  as  well  as  in 

oA  HSB* 

the  Presidency  town  and  Mofilssil  of  Bombay  :  The  Secretary 
of  State  V.  The  Bombay  Landitig  and  Shipping  Company 
(b).  The  plaintifE  was  bound,  under  the  Survey  Act  and 
Btdes^  to  have  his  name  entered  in  the  Collector's  books  after 
his  purchase.  This  he  failed  to  do^  and  has  thus  rendered 
himself  liable  to  forfeit  his  right  of  occupancy^  which  is  a 
conditional  right,  subject  to  the  payment  of  Government  re- 
venue. The  Collector  can  only  recognize  him  whose  name 
stands  in  his  books. 

Shdmrdv  Vithal  for  the  special  respondent  i — ^This  case 
does  not  involve  the  right  of  the  Crown.  The  only  question 
to  consider  here  is  whether  the  plaintiflF  acquired  by  his 
purchase  all  the  rights  which  Ningavd,  at  the  date  of  the 
purchase^  possessed  in  the  land.  This  he  seems  to  have 
done.  His  purchase  was  valid  in  every  respect.  He,  there- 
fore, ought  to  have  been  looked  to  by  the  Collector  for  pay- 
ment of  the  revenue  in  case  of  default,  especially  as  the 
Collector  had  notice  of  the  plaintiff's  purchase,  notwithstand- 
ing that  his  name  was  not  on  his  books. 

Bombay  Act  I.  of  1865,  Sec.  48,  provides  for  the  recovery 
of  land  revenue  according  to  the  Regulations.  Sec.  5  of 
Regulation  XVII*  of  1827  makes  the  occupant  liable  in  per- 
son and  property  for  his  revenue  ;  the  third  clause  of  this 
section  makes  the  crops  also  liable  for  its  revenue  in  prefer- 
ence to  all  other  claims.  Further  on  the  Regulation  by  Sec. 
11  provides  precautionary  measures,  and  deals  with  the 
attachment  of  crops ;  and  Sec.  12  enacts  the  procedure  for 
realization  of  the  revenue  in  case  of  default.  This,  along 
with  Sec.  3  of  Regulation  XIX.  of  1827,  is  the  whole  law  on 
the  subject  of  forcible  levy  of  Government  demands.  There 
is  nothing  here  which  prevents  the  alienation  of  the  occu- 

(fl)  Ante  p. 
{b)  G  Bom.  XL  0.  Rep.  O.  C.  J.  23. 
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pancy  rights  ;  and  when  the  alienation  to  the  plaintiff  in  this       ^Q^^- 
case  took  place  no  revenue  was  due  to  Government.  Gundo  Shid- 

DHBSHVAR 

The  definition  of  '^  occupant  '*  is  given  in  Sec.  2,  CI.  (j),  of  v, 

the  Bombay  Survey  Act.  It  points  to  a  liability  rather,  sa'hkb.  \ 
than  to  a  right-  The  rights  of  "  occupants  "  are  given  in 
Sec.  36 ;  and  one  of  these  is  the  right  to  transfer.  This  right, 
although  conditional  on  payment  of  assessment,  is  not  con- 
ditional on  the  Collector's  sanction.  If  the  transferee  made 
default  in  this  payment,  the  Collector  could  undoubtedly  ex- 
ercise his  right  of  deprivation  ;  but  he  has  not  done  so.  The 
precedent  cited  does  not  apply.  In  Abdid  Gani  v.  Krishnaji 
(supra)  the  plaintiff  was  only  a  mortgagee  ;  whereas  in  this 
case  he  is  a  purchaser.  In  the  former  case  full  rights  had 
not  accrued  to  the  plaintiff*,  who  was  subject  to  redemption ; 
but  in  this,  default  was  not  made  till  years  after  the  accruer 
of  -those  rights. 

The  judgment  of  the  Court  was  delivered  by 
West,  J. : — The  facts  of  this  case,  though  they  have  been 
made  the  foundation  of  an  elaborate  argument,  are  of  a 
simple  character.  Mardan  Sdheb,  the  plaintiff,  in  1865 
bought  from  Ningava  her  property  in  a  Survey  number 
at  Ranebednar.  His  contract  was  registered,  but  no 
application  was  made  to  the  Collector  for  a  mutation  of 
names  in  the  books  kept  by  him.  A  dispute  had  in  fact 
arisen  between  the  vendor  and  vendee,  and  the  latter  being 
forced  to  take  legal  proceedings  did  not  obtain  a  final  decree 
against  Ningavd  until  6th  February  1871.  Why  Mardan 
Saheb  did  not  then  immediately  get  his  own  name  entered 
in  the  revenue  accounts  as  occupant,  does  not  appear. 
Possibly,  he  wished  to  avoid  the  obligations  attaching  to  the 
occupancy,  for  Ningavi  had  in  the  meantime  made  a  default 
in  paying  the  Government  rent,  and  after  publication  of  a 
notice  addressed  to  her,  her  occupancy  rights  were  sold  on 
the  14th  April  1871.  The  defendant  Gundo  was  the 
purchaser. 

It  has  been  contended  for  Mardan  S&heb  that  the  48th 
section  of  the  Bombay  Survey  Actl.  of  1865,  prescribes  that 
54   u  c 
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^^'^^'       land  revenue  not  duly  paid  shall  be  recovered  according  to 


GuNDo  Shid- the  Regulations.     Regulation  XVII.  of  1827  provides  for 
V.  the  attachment  of  crops>  even  before  they  are  reaped,  ivhen 

^^^^  there  is  any  doubt  of  the  intention  or  the  ability  of  the  oc- 
cupant to  pay  what  is  due.  It  provides  for  the  use  of  tnohu- 
sulli  to  bring-  defaulters  to  reason.  But  when  these  naeasures 
fail,  or  it  is  not  deemed  expedient  to  resort  to  them^  the 
liability,  it  is  urged,  rests  not  as  a  specific  lien  on  the  land^ 
but  only  as  an  obligation  on  the  person  and  property  of 
the  occupant.  Under  Sec.  12,  d.  6  of  the  Regulation,  the 
Collector  could  attach  and  sell  the  property  of  NingavA,  and, 
as  included  within  that  property,  her  rights,  had  any 
remained  to  her,  in  the  land  held  by  her  as  occupant.  But 
those  rights  had  some  years  before  passed  to  Mardan  S4heb. 
Sec.  S6  of  the  Survey  Act  vests  the  occupant  with  an 
unrestricted  power  of  transfer  which  had  already  been  exer- 
cised in  this  case  in  1865.  From  that  time  forth,  therefore, 
Mardan  Sdheb  was  the  true  occupant  entitled  to  hold  that 
position  until  he  made  default,  and  the  land  as  part  of  his 
property  was  sold  to  make  good  the  amount  of  the  arrears. 
By  a  sale  of  Ningav&'s  right,  nothing,  it  is  said,  consequently 
passed  to  Oundo,  and  the  plaintiff  is  entitled  to  eject  him 

A  similar  course  of  reasoning  must  have  led  the  District 
Judge  to  the  conclusion  that  the  plaintiff  was  entitled  to 
recover,  "  When  the  Collector  sold  this  land,"  he  says, 
"  it  was  no  longer  the  property  of  Ningava.  The  defendant 
should  have  inquired  as  to  the  title  which  was  being  sold  by 
auction,  and  he  cannot  complain  '^  of  the  decree  which  the 
District  .Judge  then  proceeded  to  make  for  his  ejectment. 
But  the  decision  in  Abdul  Oani  v.  KriahTioji  (c),  given 
on  the  7th  July  last,  which  has  been  followed  in  a  more 
recent  case,  declares  the  Qovemment  revenue  to  be  a  para- 
mount charge  on  the  land ;  and  being  of  this  character  it 
adheres  to  the  land  and  to  every  portion  of  it  independently, 
of  the  hands  into  which  it  passes  or  the  subordinate  rights 

that  may  have  been  created  by  the  occupant  out  of  his  own 

(c)  See  preceding  case. 
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qualified  proprietorship  :  Penn  v.  Lord  Baltimore  (d).     But      i®^3^ 

farther,  Sec.  36  of  the  Survey  Act  calls  the  right  of  an  occu-  6uin)o  Srid- 
pant  a  **  right  of  conditional  occupancy/'  and  the  first  part         v. 
of  the  same  section  shows  that  amongst  the  conditions^  on      ^^^^  * 
which  the  right  of  occupancy  depends^  is  the  regular  pay- 
ment of  the  assessment.     The  right  id  of  course  not  a  mere 
right  to  payment  or,  in  other  words,  a  bare  liability.     Such 
a  right  as  this  Oundo  would  not  object  to  recognize  in  the 
plaintiff,  but  the  plaintiff  would  never  have  given  money  for 
it  to  Ningav&.     The  right  is  a  right  to  occupy  subject  to 
the  assessment,  and  defeasible  on  a  default  in  payment,  at  the 
same  time  that,  according  to  the  explanation  of  ^'  occupant '' 
given  in  Sec.  2  of  the  Survey  Act,  no  person  can  be  recog- 
nized as  holding  that  position  except  the  one  whose  name  is 
entered  in  the  Government  accounts.     No.  13  of  the  Survey 
Rules  provides  for  a  mutation  of  names  on  a  change  of  owner- 
ship, so  as  to  give  effect  to  the  provisions  of  Sec.   36  of  the 
Act,  and  such  rules  it  was  competent  to  the  Government  to 
make  under  Sec.  28.     If  Mardan  S&heb  desired  to  make  his 
right  secure  against  defeasance,  he  ought  to  have  obtained  a 
mutation  of  names  in  the  Government  books.     By  not  doing 
so,  he  left  himself  exposed  to  the  risk  of  a  forfeiture  of  the 
right  of  occupancy,  recognized  by  the  Act,  as  vested  in  Nin- 
gav^  alone  and  attached  as  a  condition  to  the  holding.     On 
her  default,  the  Government  by  the  sale  to  Gundo  has  exer- 
cised its  power  of  deprivation,  the  "conditional  occupancy  ^' 
has  come  to  an  end,  and  the  plaintiff  has  no  remedy  against 
the  purchaser. 

We  must,  therefore,  reverse  the  decree  of  the  District  Judge 
and  restore  that  of  the  Subordinate  Judge.  Costs  throughout 
on  respondent. 


(d)  2  Tud.  L.  C.  :3rd  Edu.  8:37 
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[Appellate  Criminal  Jurisdiction.] 
1873.  Criminal  Reference  No.  140  of  1873. 

October  29. 


Eeg,  v.  Ranchhod  Daya'l. 

Second  Ckan  Magigtrat&^Juritdiction — Criminal  Procedure  Code, 
Section  473 — Indian  Penal  Code,  Sec,  188. 

A  Second  Class  Magistrate,  who  issues  an  order  under  Sec.  518  of  the 
Criminal  Procedure  Code,  has  no  jurisdiction  to  punish  for  its  disobedi- 
ence by  reason  of  Sec.  473  of  the  Criminal  Procedure  Code. 

rilHIS  case  was  referred  for  the  orders  of  the  High  Court  by 
the  District  Magistrate  of  Broach  with  the  following  re- 
marks : — 

''  The  Second  Class  Magistrate  of  Ankleshvar,  Azam  Am- 
ritrdm  Chintdmanshankar^  served  Ranchhod  Daydl  with  a 
notice^  and  issued  an  order  under  Sec.  518  of  the  Criminal 
Procedure  Code  for  him  to  remove  a  local  nuisance  within 
seven  days.  The  order  having  been  disobeyed,  the  same 
Magistrate  proceeded  to  try  Banchhod  Day&l  and  sentenced 
him,  under  Sec.  188  of  the  Indian  Penal  Code,  to  pay  a 
fine  of  one  rupee,  or,  in  default,  to  suffer  two  days*  simple 
imprisonment.     The  fine  was  paid. 

"As  it  appears  to  me  that,  under  Sec.  473  of  the  Cri- 
minal Procedure  Code,  the  Magistrate  had  no  authority  to  try 
the  case,  I  submit  the  proceedings  for  the  orders  of  the  High 
Court.'' 

The  reference  was  considered  by  Melvill  and  Na'na'bua'i 
HaridA's,  J  J.,  on  the  29th  Octdber  1873. 

Pee  Curiah  : — Conviction  and  sentence  annulled  for  the 
reasons  stated  by  the  District  Magistrate.  The  attention  of 
the  Second  Class  Magistrate  should  also  be  called  to  the  pro- 
visions of  Sec.  188  of  the  Indian  Penal  Code,  which  require 
that  it  should  be  proved,  not  only  that  an  order  has  been 
disobeyed,  but  that  the  disobedience  causes,  or  tends  to  cause, 
obstruction,  annoyance,  or  injury,  or  risk  of  the  same,  to  any 
person  lawfully  employed. 
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[Original  Civil  Jurisdiction.] 

In  Chambers.  1873 

Keshavji  Na'ik  and  another  ^"^^^  ^' 

Nasarva'nji  Ardbsir  Wadia. 

Written  Statements — Oiml  Procedure  Code,  Sec  124. 

Relevancy —  Tendering — Juriediction, 

The  Court  has  jurisdiction  to  take  a  written  statement  off  the  file,  for 
irrelevancy,  until  it  is  ^'  tendered/'  which  is  when  it  is  produced  at  the 
hearing  of  the  suit. 

''  Relevancy ''  is  to  be  judged  by  what  the  defendant  believed  to  be 
material  to  his  case,  and  not  whether  it  did  in  fact  disclose  a  good  defence 
to  the  action. 

rpHIS  was  an  application  under  Sec.  124*  of  Act  VIII.  of 
1859.  The  plaint  was  in  trover  for  the  recovery  of  some 
documents,  which  the  written  statement  admitted  were  in  the 
possession  of  the  defendant,  and  which  the  defendant  was 
willing  to  give  up  if  the  Court  thought  it  was  proper  that  he 
should  do  so ;  the  rest  of  the  matter  contained  in  the  written 
statement,  stated  generally,  was  to  the  effect  that  the  defen- 
dant wanted  to  use  the  documents  to  cross-examine  the  pre- 
sent plaintiff  in  another  suit  in  which  he  was  assignee,  and 
had  an  interest  pending  in  this  Court  against  him,  and  in 
which  they  had  been  put  in. 

A  summons  was  taken  out  before  Sabgbsnt  J.  by  the  plaintiffs, 
calling  upon  the  defendant  to  show  cause,  why  the  written 

"  *Sec.  124.  If  it  shall  appear  to  the  Court  that  any  written  statement 
presented  by  or  on  behalf  of  a  party,  whether  the  same  have  been  spon- 
taneously tendered  or  have  been  called  for  by  the  Court,  is  argumentative 
or  unnecessarily  prolix,  or  that  it  contains  matter  irrelevant  to  the  suit, 
the  Court  may  reject  the  same,  and  return  it  to  the  party  with  the 
order  of  rejection  endorsed  thereon ;  and  it  shall  not  be  competent  to  a 
party,  whose  written  statement  has  been  rejected  for  any  of  these  causes, 
to  present  another  written  statement,  unless  it  shall  be  expressly  called 
for  or  allowed  by  the  Court." 
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rr statement,  which  had  been  filed  in  answer  to  the  plaint, 

KxsHAYji'   should  not  be  rejected  and  taken  ofE  the  file,  and  returned  to 

Na'ik 

^  the  defendant,  on  the  ground  that  it  contained  matter  irre- 

Nasabva'nji  levant  to  the  suit,  or  why  at  least  the  first  and  second  para- 
Wadia.      graphs  thereof  should  not  be  expunged. 

The  summons  was  dated  the  27th  of  June  1873,  and  on 
the  day  previous  a  notice  had  been  addressed  by  the  plaintiflTs 
attorneys  to  the  defendant's  attorneys,  which  notice  set  forth 
that  the  written  statement,  in  question,  contained  a  great 
deal  of  matter  which  was  not  only  irrelevant,  but  was  scan- 
dalous and  mo^  improper,  and  called  upon  the  defendant's 
attorneys,  either  to  consent  to  a  Judge's  order  for  it  to  be 
taken  off  the  file,  or  that,  at  least,  the  matter  complained  of 
should  be  expunged  therefrom.  The  defendant's  attorneys 
replied  on  the  same  day,  declining  to  consent  to  the  above 
request. 

Anstey^  in  showing  cause  against  the  summons,  contended 
that  the  Court  had  no  jurisdiction  in  the  matter,  and  that, 
if  it  had,  this  was  not  a  case  in  which  it  would  exercise  it. 
As  to  the  first  point,  he  contended  that  the  Court  loses  the 
opportunity  contemplated  by  the  Code  of  rejecting  written 
statements  if  it  did  not  see  the  document  when  it  was  ten- 
dered,  and  according  to  the  practice  of  this  Courts  the  written 
statements  are  not  shown  to  the  Judge  before  they  are  filed 
with  the  Prothonotary.  And,  on  the  second  point,  he  sub- 
mitted that  the  written  statement  of  his  client  did  not  con- 
tain matter  which  was  irrelevant  to  the  suit,  and  that  the 
Court  had  no  power  under  the  Code  to  consider  whether  or 
not  any  matter  in  the  written 'statement  was  scandalous,  and 
could  not  expunge  any  such  matter  ;  he  cited  Sraallwood  v. 
Parry  (a),  and  Abbott  v.  Abbott  (b). 

Bono^irable  A,  R,  Scoble,  Advocate  General,  in  supporting 
the  summons,  contended  that  the  Court  had  undoubtedly 
power  to  reject  a  written  statement  which  contained  irrele^ 
yant  matter,   and  that  under  the  powers  inherent  in  it  as  a 

(a)     1  OorytoD  39.        (b)    4  Beug.  L,  Rep.  0.  C.  J.  51. 
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Court  of  Record,  the  Court  had  undoubtedly  the  power  to  ^ 
order  any  document  or  proceeding  to  be  taken  off  the  file,    ^^^^' 
and  removed  from  the  record  of  the  Court,  which  contained  r. 

scandalous  or  improper  matter :  he  cited  Ex  parte  Simpson  (c).  ^^d^ir 
He  also  argued  that  this  being  really  a  Common  Law  Action  Wadia. 
in  trover  the  defendant's  written  statement  set  forth  no 
grounds  of  defence  to  the  suit,  because  it  admitted  the  pos- 
session of  the  documents,  which  was  the  only  thing  sought  to 
be  recovered  in  the  suit ;  and  practically  that  they  were  the 
property  of  the  plaintiflFs,  and  that  he  was  willing  to  deliver 
them  up,  if  the  Court  thought  it  was  proper  that  he  should 
do  so.  As  to  the  rest  of  the  matter  contained  in  the  written 
statement,  such  matter  was  entirely  irrelevant  to  the  ques- 
tions at  issue  in  this  suit,  there  was  no  doubt  upon  reading 
the  written  statement  that  it  contained  matter  which  was 
most  scandalous ;  for  it  alleged  matters  against  the  plaintiffs 
which,  if  true,  would  subject  them  to  criminal  charges. 

Sargent,  J.: — This  is  mainly  a  question  of  jurisdiction. 
The  difficulty  arises  as  to  the  practice  of  the  Court,  as  to  the 
reception  of  written  statements  not  being,  simplicUer,  the 
practice  contemplated  by  the  Code.  In  construing  the 
Code»  endeavour  must  be  made  to  put  such  a  construction  on 
the  practice  as  not  to  render  null  and  void  the  provisions 
of  the  Code.  The  filing  of  a  written  statement  does  not 
necessarily  make  it  a  part  of  the  record,  but  it  is  merely  for 
the  purpose  of  notice  to  the  plaintiff  of  the  nature  of  the 
defence.  The  production  of  the  written  statement  at  the 
trial  is  the  "  tendering  '*  contemplated  by  the  Code,  and  if 
not  then  objected  to,  the  written  statement  becomes 
part  of  the  record.  I  will  not  decide  that  this  objection  was 
taken  too  early ;  and  it  might  be  that  if  it  was  taken  at  the 
hearing  it  might  be  argued,  on  the  authority  of  Smallwood 
V.  Parry,  cited  by  Mr.  Anstey,  that  it  was  taken  too  late. 
There  is  no  practice  on  the  subject.  What  was  done  then 
was  in  analogy  to  Chancery  practice.  I  am,  therefore,  of 
opinion  that  the  Court  has  jurisdiction.     Then,  as  to  the 

(o)    15  Vesy.  476. 
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^^^^ relevancy   of  the  wiitten   statement,  the   question  is   not 

Kbshavji    whether  it  discloses  a  ffood  defence  to  the  action,  but  whe- 
Na'ik 

I,.  ther  the  facts  stated  therein  are  such  as  the  defendant  be- 

^Abdmir"  ^®v®^  ^  t®  material  to  his  ca^e.  The  defendant  admits 
Wadia,  that  the  documents  are  the  property  of  the  plaintiffs^  at^d 
urged  that  they  were  intended  to  be  used,  and  had  been  put 
in,  in  a  suit  in  which  he  was  assignee  and  had  an  interest. 
He  might  have  got  himself  made  a  party  to  that  suit,  but  fie 
did  not  do  so.  If  his  narrative  had  been  confined  to  this 
circumstance,  it  would  have  been  relevant ;  I  will  not  say,  a 
good  defence,  but  relevant  and  material  to  the  case.  It 
appears  to  me  that,  though  great  latitude  must  be  allowed  in 
construing  the  word  "  relevant "  it  would  be  going  too  fa.f 
to  say  that  some  of  the  statements  or  allegations  contained 
in  the  written  statement  under  review  had  any  bearing  on 
the  suit.  The  plaintiffs  have  objected  to  the  first  and  second 
paragraphs  of  the  written  statement,  but  I  think  the  first 
paragraph  might  be  considered  relevant.  I  shall  reject 
therefore  the  written  statement,  and  order  it  to  be  returned 
to  the  defendant ;  and  upon  the  question  of  costs,  as  the 
plaintiffs  had  given  notice  of  their  objection  to  the  written 
statement,  and  the  defendant  had  refused  to  comply  with  the 
terms  of  their  request,  the  defendant  must  pay  the  costs  of, 
and  incidental  to,  the  application  with  counsel's  fees  certified. 
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Special  Appeal  No.  257  of  1873.  ^^^"'^  ^^' 

Ganu  bin    Hanmantba'v  ei  al,  Original 

Defendants  Nos.  2  and  3   Appellants. 

MoroGanesh Plaintiff  and  Respondent 

Ejdctment-^Thtrct  partiesSec.  73  of  the  CivU  Procedure  Code. 

A  landlord  sues  to  eject  his  tenant.  Other  persons  setting  up  a  title 
adverse  to  the  landlord  are,  at  their  own  request,  made  parties  under 
Sec .  73  of  the  Code  of  Civil  Procedure. 

IJeldthsit  these  persons  cannot,  by  introducing  themselves  as  parties 
change  the  nature  of  litigation  between  the  landlord  and  his  alleged 
tenant ;  but  to  establish  their  superior  title,  otherwise  than  through  the 
tenant,  they  must  bring  a  separate  suit. 

rPHIS  was  a  special  appeal  against  the  decision  of  S.  E[am- 
mick,  Acting  Assistant  Judge  of  Puna,   confirming  the 
decree  of  the  Subordinate  Judge  of  Puna. 

The   special  appeal  was  heard  by  West  and  Na'na'bha'i 
Harida's,  JJ. 
Mdnikshd  Jehdnjirshd  for  the  special  appellants. 
V.  N.  MandZih  appeared  for  the  respondent. 

The  facts,  in  so  far  as  they  are  material,  appear  from  the 
following  judgment:— 

Pbb  Curiam  : — The  plaintiff,  in  the  present  case,  sued  to  eject 
the  defendant  Sadoji  from  Pdtilki  watan  land,  alleging  that 
he  had  allowed  him  to  occupy  it,  he  himself  being  Pdtil,  as 
remuneration  for  his  services  while  employed  by  the  plaintiff 
as  his  substitute,  which  employment  had  now  ceased.     The 
plaintiff  succeeded  in  his  action,  and  Sadoji  did  not  appeal 
against  the  decree  of  the  Court  of  first  instance.     The  present 
appellants,  who  had  boon  allowed  to  come  in  at  their  own 
request  as  additional  defendants,  did  appeal,  and  without  rais- 
ing any  objection  to  the  Subordinate  Judgo^s  finding  that  the 
defendant,  Sadoji,  had  obtained  the  land  from  the  plaintiff 
and  held  under  him,  they  went  to  trial  in  appeal  on  the  principal 
issue  of  whether  the  plaintiff  was  or  was  not  the  occupant 
of  the  office  of  Pdtil^  in  which  character  he  averred   that  he 
55  H  c 
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had  put  in  the  defendant  Sadoji.  The  Assistant  Judge  has 
found  that  he  is  the  occupant  of  the  office^  and  as  such  occu- 
pant is  entitled  to  possession  of  the  watan  as  against  the 
appellants.  The  latter  might  maintain  the  right  of  Sadoji 
as  their  tenant,  but  in  order  to  do  this  they  had  to  take 
his  place :  Doe  d.  Knight  v.  Smythe  (a).  They  could  not,  by 
introducing  themselves  as  defendants,  cause  an  essential 
change  in  the  nature  of  the  litigation  as  already  constituted 
between  the  plaintiff  and  Sadoji,  or  give  themselves  the  advan- 
tages of  defending  instead  of  attacking  parties :  seethe  remarks 
of  Coleridge,  J.,  in  Doe  d.  Willis  v.  Birchmore  (6).  The  plain- 
tiff is  the  PdtU  in  possession.  He  placed  Sadoji  in  posses- 
sion, and,  on  making  out  a  case  for  the  ejectment  of  Sadoji,  is 
entitled  to  obtain,  and  to  retain,  possession  as  against  the 
present  appellants  until  they  establish  a  title  superior  to  his. 
This  it  may  be  open  to  them  to  do  in  another  suit,  but  for 
the  present  the  decree  of  the  Assistant  Judge  must  be  con- 
firmed with  costs. 

Decree  confirmed. 


August  14. 


[Appellate  Civil  Jurisdiction.] 
Special  Appeal  No.  245  of  1873. 
Ma'ha'bubibi,  Widow  of  Fate' 

Muhammad   ,... Plaintiff  and  Appellant 

Amina',   Widow  op  Fate' 

Muhammad Defendant  and  Respondent. 

Muhammadan  Law — Dower — Limitation — Act  X2V.  of  1859,  §  I.  ds. 
I2andl6. 

The  limitation  of  six  years  prescribed  in  clause  16,  Sec.  I.  of  Act 
XIV.  of  1859,  and  not  clause  12  of  that  section,  applies  to  a  suit  by  a 
Muhammadan  widow  to  recover  the  amount  of  her  dower,  as  her  light 
does  not  constitute  an  interest  in  immoveable  property. 

fTHIS  was  a  special  appeal  from  the  decision  of  B .  Corde- 
aux.  Assistant  Judge,  F.  P.,  of  Puna,  at  Sholapur,  re- 
versing the  decree  of  the  Subordinate  Judge  at  Sholapur. 

(a)  4  M.  S.  347.  (6)  9  A.  &  E,  669. 
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The  plaintiff  Mdhdbubibi,  the  second  wife  of  Fat^  Muham-        ^^73. 
mad,  sued  Amina,  an  elder  wife  of  Fatfe  Muhammad,  who  ma'ha'bubibi 
was  in  possession  of  the  property  left  by  him,  to  recover      am^nV. 
the  amount  of  her  Mehr  or  dower.     Fatfe  Muhammad  died 
more  than  six  and  less  than  twelve  years  before  the  institu- 
tion of  the  suit.     The  exact  date  of  his  death  did  not  appear- 

The  Subordinate  Judge  awarded  the  claim,  but  the  Court 
of  Appeal  rejected  it,  as  being  barred  by  Act  XIV.  of  1859* 
Sec.  I.,  cl.  16. 

The  special  appeal  was  heard  by  West  and  Na'na'bha'i. 
Harida's,  JJ. 

Mdniksha  Jehdngirshd  appeared  for  the  appellant. 

Jandrdan  SakJidrdm  Gddgil  for  the  respondent. 

Per  Curiam  : — Mr.  Maniksha  has  not  been  able  to  refer  us 
to  any  authority  for  the  proposition  that  a  right  to  dower  is 
of  such  a  nature  as  to  give  a  special  lien  upon  the  property 
of  a  deceased  Muhammadan  husband.  In  the  case  of  Mits- 
gamut  Janee  Khanum  v.  Mussamiit  Anmtool(aJ,  it  is  said  that 
dower  stands  exactly  on  th-e  same  footing  as  any  other  debt 
of  the  deceased.  In  Mahortied  Noor  Bulcsh  v.  Budun  Chund' 
Behee  (bj,  it  was  held  that  a  widow  might  enforcepayment  of  her- 
dower  by  a  purchaser  from  the  heir  of  her  husband,  but  no 
distinction  is  taken  in  that  case  between  a  claim  for  dower 
and  any  other  debt  due  from  the  estate.  Nor  does  any  dis- 
tinction seem  to  be  recognized  in  the  opinion  of  the  Muham- 
madan law  oflScers  given  in  the  case  of  ML  Beebee  Sahib  v. 
Bada  Bhaee  (c).  There  are  passages  which  impose  on  the 
Courts  the  duty  of  seeing  debts  paid  before  the  residue  of  a 
Muhammadan  estate  is  distributed  :  see  the  first  and  the  last 
of  the  above  cases  ;  but  it  is  not  clear  that  these  passages 
constitute  all  debts  a  charge  on  the  estate,  or  an  interest  in  the- 
property,  in  the  English  sense,  which  we  must  suppose  to  have 
been  the  one  intended  by  clause  12  of"  Sec.  I.  of  Act  XIV.  of 
1859;  and  in  the  recent  case  of  Special  Appeal  N0..88  of  1873,* 
(a)  8  Calc.  W.  R.  01  v.  R.  51.    {h)  Calc.  S.  D.  A.  Rep.  for  1852,  885, 

(c)  2  Borr.  Rep.  670. 
*Note. — In  that  case  Westropp,  O.J.,  said  that  "although  the  property 
of  a  deceai^d  Muhammadan  is,  when  in  the  hands  of  his  heir,  liable  to 
he  payment  of  the  debtj3  of  the  deceased,  yet  neither  in-  the  case  of  a 
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*        it  was  expressly  ruled  that  the  property  of  a  Muhammadan  is 


Ma'ha'bubibi  not  so  hypothecated  for  his  debts  as  to  prevent  an  alienation 
Amina\  of  it  for  value  by  the  successor  to  the  deceased  debtor.  If 
dower,  therefore,  stands  on  the  same  footing  as  an  ordinary 
debt,  it  cannot  be  regarded  as  an  interest  in  the  immoveable 
property  of  the  deceased  husband.  It  is  rather  an  obligation 
on  the  person  of  the  successor  to  the  estate  in  virtue  of  his 
succession,  and  one  capable  of  enforcement  by  lien  if  the  pro- 
perty should  be  in  the  possession  of  the  widow.  This  lien, 
having  once  attached,  binds  the  property  after  the  widow,  in 
compliance  with  the  order  of  a  Court,  has  had  to  give  up 
possession  of  it  to  the  heirs  ;  but  this  rests  probably  on  the 
principle  that  the  Court  will  not  deprive  her  without  an 
equivalent  of  an  advantage  to  which  she  is  entitled  rather 
than  that  of  her  having  an  interest  in  the  property  indepen- 
dently of  its  having  ever  been  in  her  possession.  In  the 
recent  case  of  Musaamut  Bihi  Bachun  v.  Sheik  Hamed 
Hosein  (d),  the  Privy  Council  declined  to  say  that  the  right 
of  a  widow,  even  in  possession,  was,  in  the  strictest  sense,  a 
lien  while  recognizing  her  title  to  hold  for  her  dower  as  a 
creditor  with  a  liability  to  account.  In  the  absence  of 
authorities  for  the  proposition  that  the  widow's  claim  for 
dower  oonstitutes  an  interest  in  the  immoveable  property 
left  by  her  husband,  we  must  hold  that  the  Assistant  Judge 
was  right  in  applying  clause  16,  and  not  clause  12,  of  Section 
I.  of  Act  XIV.  of  1859  to  the  claim  in  this  oase^  and  con-» 
firm  his  decree  with  costs, 

Muhammadan  {Mussamut  Moona  t,  Chand  Monee  Gossain,  7  Calc: 
W.  R.  Civ.  R.  206),  nor  of  a  Hindu  (Jamiyatram  v,  Parhhudas,  9^  Bom, 
H.  C.  Rep.  116)  is  the  property  of  the  deceased  so  hypothecated  for  his 
debts  as  to  prevent  his  heir  from  disposing  of  it,  before  attachment 
under  a  decree,  to  a  third  party  for  valuable  consideration.  A  creditor ,^ 
not  holding  a  special  lien,  such  as  a  mortgage,  &c,  on  the  property,  can- 
not follow  it  into  the  hands  of  a  person  who  has  purchased  it  from  the 
heir  of  the  deceased  in  good  faith  and  for  valuable  consideration.  The 
heir,  however,  is,  of  course,  responsible  for  the  due  administration  of  the 
purchase  money," — Ed. 

(d)  14  Moo.  Ind.  App.  877. 
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[Appellate  Civil  Jurisdiction.] 

1873. 

iSi^ecmZ  A'^eal  No,  286  of  1873.  Septembe^ 

KisAN  Nandra'm Plaintiff  and  Appellant. 

Anandra'm  Bacha'ji Defendant  and  Respondent. 

Act  XXII L  of  1861,  Seo,  IL — Cause  of  action — ExectUion  of  decree. 

PlaintifTs  father  purchased  a  house  on  the  11th  June  1854  at  a  sale 
made  under  a  decree  against  G.  D.,  but  was  not  put  into  possession  of 
it ;  accordingly  in  1866  he  obtained  a  decree  for  possession  which, 
however,  was  never  executed.  The  defendant  in  1870  obtained  posses- 
sion of  the  house  by  another  sale  made  in  execution  of  another  decree 
against  G.  D.    The  present  suit  was  instituted  by  plaintiff  in  1871. 

Held  that  not  only  was  the  remedy  on  the  cause  of  action,  which  accrued 
in  1854,  and  the  decree  of  1866  barred,  but  also  that  Act  XXIII.  of  1861 
Sec.  1 1  prevented  the  plaintiff  from  bringing  a  new  suit  on  the  fresh 
cause  of  action  accruing  to  him  under  the  decree  of  1866,  as  that  section 
<^  took  away  from  the  parties  to  the  suit  the  right  to  raise  by  a  fresh  suit 
any  question  as  to  their  rights  and  liabilities  under  the  decree.'^ 
{Rangcnasary  v,  Shappani,  5  Mad.  0.  H.  Rep.  375.) 

THIS  was  a  special  appeal  from  the  decision  of  B.  T.  Candy, 
Extra  Assistant  Judge  of  the  District  of  Thana^  affirm- 
ing the  decree  of  Viman  Qanesh  Bakhle,  Subordinate  Judge 
of  Pimpalgaon. 

The  special  appeal  was  argued  before  Westropp,  C.  J.,  and 

PiNHEY,  J. 

SMntdrdm  Ndrdyan  for  the  special  appellant : — The  decree 
of  18Q6  gives  a  new  cause  of  action  to  the  plaintiff,  and  though 
its  execution  has  been  barred  against  the  defendant^  the  plain- 
tiff has  a  right  under  it  to  maintain  the  present  suit. 

No  one  appeared  for  the  special  respondent. 

Westropp,  C.J. : — The  plaintiff's  father,  Nandram  Moti- 
rim,  at  a  judicial  sale  by  auction  made  under  a  decree  against 
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KisAN  Nan-  on  the  11th  June  1854.     Not  having  been  put  into  possession 
dba'm       ^£  ^Y^^^  house,  he  brought  a  suit  to  obtain  it  in  the  year  1866 

Anandra'm  against  Qabhaji  Dhondi,  and  in  that  year,  a  decree  for  posses- 
sion was  made  in  favour  of  Nandram,  the  present  plaintifE's 
father.  According  to  the  facts,  as  found  in  the  present  case 
by  the  Assistant  Judge,  that  decree  has  never  been  executed, 
and  neither  the  plaintiff  nor  his  father,  Nandrdm,  has  ever 
been  in  possession  of  the  house,  which  continued  in  the  posses- 
sion of  Gabhdji  so  long  as  he  lived,  and,  after  his  decease,  in 
the  possession  of  his  widow,  until  the  present  defendant,  Anand- 
ram,  was  put  into  possession  thereof  on  the  2oth  June  1870, 
he  having  purchased  the  same  at  a  judicial  sale  by  auction, 
made  on  the  17th  February  1870,  under  a  decree  in  a  suit 
brought  by  one  Tabiji  against  Gabh^ji.  The  present  suit  was 
instituted,  on  the  19th  October  1871,  by  Kisan,>son  of  Nand- 
ram, the  original  purchaser  of  1854.  The  remedy  on  the 
cause  of  action,  which  accrued  on  the  purchase  in  1854,  being 
barred  by  the  lapse  of  more  than  12  years,  and  the  right  to 
issue  process  on  the  decree  of  1866  having  been  barred,  under 
Sec.  20  of  Act  XIV.  of  185&,  by  the  lapse  of  more  than  three 
years,  it  has  been  argued  for  the  plaintiff  (special  appellant) 
that  nevertheless  a  fresh  cause  of  action  accrued  to  the  plain- 
tiff under  that  decree,  and  that  upon  it  this  fresh  suit  may  be 
sustained.  We,  however,  are  of  opinion  that  Sec.  11  of" 
Act  XXIII.  of  1861  prevents  the  plaintiff  from  bringing  any- 
such  new  suit,  and  we  concur  in  the  view  taken  by  the  High' 
Court  of  Madras  of  that  section  in  Sanjeeviyak  v.  Nanjiyah  (a) 
and  RangaiuLsary  v.  Shappani  (b).  If  the  plaintiff  in  this  suit 
have  lost  a  right  to  which  he  was  once  entitled,  he  can  onlv 
blame  his  own  supineness — mgilantibiia  non  dormientibus 
siihveniunt  jura.  On  this  ground  we  affirm  the  decree  o£ 
the  Extra  Assistant  Judge  with  costs,  if  any. 

Decree  affirmed*. 

(a)    4  Mad.  H.  0.  Rep.  453. 
(6)    6  Idem  ^375. 
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S^edal  AppaJ,  No.  255  of  1873,  September  8. 

Padu  Malha'^bi  sjxdsLnother.Defendafits  andAppellanU. 
Rakhma'i,  heir  of  Khishna'ji 

deceased,  by  her  manager 

Va'sudey  Pa'ndurang  ...Plaintiff  ^  Respondent. 

Oode  of  Civil  Procedure,  Sec,  259 — Registration — Certijicate^of  Sale — Act 
XX.  of  1866,  8ec8. 17,  42,  avid  49 —  Value  of  unregistered  certificate  of 
Sale, 

i  A  certificate  of  sale;  issued  under  Sec.  259  of  the  Code  of  Civil  Proce- 

j  dure,  is  an  *  instrument'  requiring  registration  within  the  meaning  of  Act 

XX.  of  1866,  Sec.  17. 

Where  such  a  certificate  is  not  registered,  other  evidence  is  not  admis- 
'  sible  to  prove  the  sale 

Per  Na'na'bha'i  Harida's,  J:— An  unregistered  certificate  of  sale  is 
not  only  inadmissible  in  evidence  but  invalid. 

^HIS  was  a  special  appeal  from  the  decision  of  W.  M.  P. 
-*-  Coghlan,  Judge  of  the  District  of  Thana,  reversing  the 
decree  of  Kharsedji  Rustamji,  Subordinate  Judge  of  Kallidn. 

The  facts  of  the  case  are  briefly  these  : — 

Ildmchandra,in  1860,  mortgaged,  without  possession,  a  piece 
of  land,  belonging  to  him,  to  P^ndurang,  who  obtained  a 
decree  against  him  and  in  execution  thereof  sold  the  land 
through  the  Civil  Court  on  the  20th  January  1870.  The 
plaintiff's  husband  became  the  purchaser  and  gave  a  receipt 
in  acknowledgment  of  having  received  possession  of  the 
I  property,  but  omitted  to  get  his  certificate  of  sale  registered. 

The  original  proprietor,  Rdmchandra,  had  another  creditor 
Masaji,  who  had  previously  obtained  a  decree  against  him  in 
1862,  and  in  execution  of  it  got  the  same  property  sold  in 
September  1866.  The  defendants  became  purchasers  at  this 
sale,  and  got  their  certificate  registered.  They  are  now  in 
possession.  How  they  came  into  possession  did  not  appear. 
Under  these  circumstances  the  plaintiff  and  the  defendants 
were  at  issue  on  the  question  of  ownership  and  possession  of 
the  land. 


A'ofc.— The  whole  of  this  Act  is  repealed  by  Act  VIII.  of  1871. 
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Padu  Mal-  circumstance  that  the  plaintiff's  certificate  of  sale  was  not  re- 
^^^        gistered  he  was  entitled  to  succeed ;  but,  on  the  authority  of 

Rakhma'i.  Mulji  V.  Anuprdm  (a),  held  the  certificate  to  be  invalid,  and 
so  rejected  the  claim.  The  District  Judge,  on  appeal,  reversed 
this  decree  on  the  ground  that  the  plaintiff's  husband  was  in 
legal  possession  of  the  land,  as  shown  by  the  receipt  passed 
by  him  to  the  Civil  Court,  and  that  this  rendered  the  registra- 
tion of  his  certificate  unnecessary. 

The  special  appeal  was  heard  by  West  and  Na'na'bha'i 
Harida's,  J  J. 

* 

Oanpatrdv  Bhdskar  for  the  special  appellants  : — 'The  plain- 
tiff's title  rests  entirely  on  the  certificate  of  sale,  as  the  de- 
fendants are  admittedly  in  actual  possession.  This  certificate, 
though  it  requires  registration  under  Section  17  of  Act  XX. 
of  1866,  has  not  been  registered,  and  is,  therefore,  inadmis- 
sible in  evidence  and  invalid  :  Mulji  v.  Anuprdm  (supra) ; 
Sec.  49  of  Act  XX.  of  1866.  The  plaintiff's  receipt  does  not 
show  actual  possession. 

Dhirdjldl  Mathurddds,  Government  Pleader,  for  the  res- 
pondent : — ^In  the  case,  cited  by  the  other  side,  the  question, 
whether  a  certificate  of  sale  requires  registration  or  not,  does 
not  appear  to  have  been  distinctly  raised.  The  Court  seems 
to  have  assumed  that  registration  was  necessary.  In  Fakir 
chand  V.  Kalmndds  (6),  the  Court  held  that  a  certificate  of 
sale  was  skjvAiicial  process  which  might  be  registered  at  the 
option  of  the  holder,  but  the  force  and  effect  of  which  was  in 
no  wise  to  depend  on  its  being  registered. 

[West,  J. :— -There  the  certificate  was  under  Regulation  IX. 
of  1827.] 

Sec.  42  of  the  Registration  Act  requires  the  Court  itself  to 
send  a  memorandum  of  its  order  to  the  registration  officer. 
Its  omission  to  do  so  in  the  case  should  not  be  allowed  to  pre- 
judice the  plaintiff.     The  order  of  the  Court  is  what  transfers 

(a)    7  Bom.  H,  0.  Rep.  A.  0.  J.  136. 
(6)    3  Bom.  H.  C.  R«p.  A.O.J.  167. 
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property  and  the  certificate  evidences  transfer  but  is  not  the        ^^'^^' 

only  evidence  of  it.     The  sale  was  completed  by  delivery  of    Padu  Mal- 

possession :  Bdldrdm  v.  Appd  (c).  r. 

Rakhma'i. 

The  sale  with  possession  gave  to  the  plaintiff  a  complete 
title :  TinamkMn  v.  Khojdbhdi,  R.  A.  No,  64  of  1871  {d). 

He  also  referred  to  the  following  authorities  : — Mathu- 
Q^dds  V.  Kdlid  (e) ;  Kishorbhdi  v.  Jcn^dhhai  (f)  ;  Gopdl  v. 
Krishndppd  (gr);  Chintdman  v.  Shivrdm  {h). 

Ganpatrdv  in  reply: — The  certificate  of  sale  under  Sec, 
259  of  the  Code  is  the  only  evidence  of  title,  none  other  being 
admissible.  Under  Sec.  17  of  Act  XX.  of  1866  it  requires 
registration,  as  it  undoubtedly  operates  to  create  or  assign  an 
'  int^erest  in  immoveable  property  of  greater  value  than  Rs.  100 : 
SlteHchRahmatulldY.  Sheikh  Sariutulld  (i);  Somu  Gurukkal 
V.  RaaigamTndl  (j) ;  Mahddu  v.  Bdldji,  S.A.  1  of  1870(A;).  In 
this  case  no  evidence  has  been  produced  to  prove  the  sale  on 
the  plaintiff's  behalf,  except  the  certificate  of  sale ;  but  even 
if  it  were,  none  would  be  admissible  :  Sheik  Ibrdhim  v.  Pai*- 
vdtd  (I), 

West,  J.: — The  first  point  that  arises  in  this  case  is  whether 
a  certificate  of  sale,  issued  under  Sec.  259  of  the  Code  of  Civil 
Procedure,  is  an  instrument  that  requires  registration.  Sec. 
256  provides  for  a  sale's  becoming  absolute  when  confirmed 

(c)    9  Bom.  H.C.  Rep.  121. 
(d)    Decided  by  Sargent  and  Melvill,  JJ.,  on  the  14th  June  1872. 

(«)    7  Bom.  H..C.  Rep.  A.  C.  J.  24.        (/)    Idem  56. 
{g)    Idem  60.        (h)    9  Idem  306. 

(0     1  Beng.  L.  Rep.  F.B.  58.        {j)     7  Mad.  H.C.  Rep.  13. 

(k)    Decided  by  Warden  and  Melvill,  JJ.,  on  the  10th  of 

March  1870. 

(0    8  Bom,  H.  C.  Rep.  A.  C.  J.  163- 
56  EC 
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1873.      by  the  Court,  and  Sec.    259   prescribes  that  the  certificate 

PaduMal-   shall  be  issued  after  the  sale  has  thus  become  absolute. 
ha'ri 

t,.  Sale,  however,  according  to  the  definition  given  in  Sec.  77  of 
Rakhma  I.  ^YiQ  Indian  Contract  Act,  "  involves  the  transfer  of  the  owner- 
ship of  the  thing  sold  from  the  seller  to  the  buyer. ''  When, 
therefore,  the  sale  has  become  absolute,  no  further  property 
in  the  thing  sold  can  remain  in  the  former  owner  capable  of 
transfer  to  the  purchaser.  Yet  Sec.  259  says  that  '*the  certifi- 
cate shall  be  taken  and  deemed  to  be  a  valid  transfer  of  such 
right,  title,  and  interest^'  as  has  passed  from  the  judgment- 
debtor  to  the  vendee.  It  has  been  contended  for  the  respond- 
ent that  the  document  is,  and  can  be,  no  *  transfer '  in  the 
strict  sense,  there  being  nothing  left  at  the  moment  of  its 
issue  that  it  can  operate  upon ;  that  it  is  no  more  than  a  par- 
ticular piece  of  evidence  conclusive  in  its  effect  as  such,  but 
not  in  itself  a  conveyance,  or  operating  as  such,  and,  therefore, 
requiring  registration  under  Sec.  17  of  the  Registration  Act 
XX.  of  1866.  In  confirmation  of  this  view.  Sec.  42  of  the 
same  Act  has  been  referred  to,  which  requires  that  whenever 

a  Court  ^  shall  by  a  decree  or  order. .  .transfer any  right 

in  immoveable  property,*  it  shall  itself  cause  a  memo- 
randum thereof  to  be  sent  for  registration.  The  order  under 
Sec.  256  must  thus  be  registered,  it  is  urged,  and  it  cannot 
have  been  contemplated  that  the  same  transaction  should  be 
registered  again  in  the  form  of  the  certificate  under  Sec. 

259. 

It  would  seem  a  priori  unlikely  that  such  a  double  re- 
gistration should  be  required ;  but,  undoubtedly.  Sec.  259 
does  declare  that  the  certificate  shall  be  deemed  to  be  a  valid 
transfer  of  the  property  to  which  it  relates.  If  it  is  a  valid 
transfer,  then  the  transaction  must  be  necessarily  incom- 
plete, notwithstanding  the  language  of '  Sec.  256,  until  it  is 
issued.  A  similar  suspensive  effect  arising  from  the  necessity 
for  a  written  instrdment,  as  the  prescribed  evidence  of  a 
transfer  or  exchange,  is  provided  for  in  the  Boman  Law  (Cod. 
Lib.   IV.,  T.   XXI.  L.   17)    '*  ^tt  nuUi  liceai  prius  quam 

hcec  ita  prcecesserint aliquod  jtis  sihi  ex  eodem  con- 

trodu  vel  tranmctioiu  vindirare"    The   certificate  being 


HABI 

Rakhma'i. 
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thus  essential  to  the  completc^uoss  of  the  transaction,  it  in  the        ^^^'^- 
transfer,  as  there  cannot  be  two,  at  the  same  time,  of  the  same  Padu  Mal- 
property,  between  the  same  parties ;  and  yet  it  cannot  affect         „. 
the  property  without  registration  (Act  XX.  of  1866,  Sec.  49). 
This  is  the  view  which,  in  the  apparent  contradiction  between 
the  words  of  the  two  sections,  has  been  taken  by  this  Court 
in  Special  Appeal  1  of  1870  and  in  Muljiy,  Anuprdm  (supra). 
The  ruling  at  6  Madras  Reports,  Appendix  39,  is  to  the  same 
eflfect,  and  no  decision,  resting  on  the  contrary  view,  has  been 
cited  to  us.     In  such  a  case,  where  a  perfectly  satisfactory 
conclusion  is  not  to  be  arrived  at,  wo  think  it  right  to  adhere 
to  the  received  construction. 

The  next  point  taken  was,  whether,  as  the  registration  is 
compulsory,  other  evidence  of  the  sale  could  be  received. 
Mulji  V.  Anuprdm  {8\ipra)y  and  the  previous  case  already 
cited,  seem  conclusive  that  it  could  not.  But  it  is  not  in  fact 
alleged  before  us  in  the  present  c^ise  that  any  other  evidence 
than  the  certificate  was  tendered.  If  that  could  not  be 
received,  the  sale  to  the  plaintiflF  was  wholly  unproved. 

The  sale,  however,  being  unproved,  no  special  importance 
can  be  attached  to  the  document  showing  a  receipt  for 
delivery  of  the  land  passed  by  the  plaintiff  to  the  Court. 
How  this  delivery  was  effected  does  not  appear.  Perhaps 
it  was  one  of  those  deliveries  under  Sec.  264  of  the  Code 
of  Civil  Procedure,  which  bind  the  judgment-debtor,  but  do 
not  bind  third  parties :  Joogal  Kislwre  v.  Mu86amutEdun(m). 
But  even  supposing  it  was  an  actual  and  effective  trans- 
fer of  possession,  the  possession  thus  acquired  by  the  plaintiff 
must  have  been  immediately  afterwards  lost.  At  the  time 
of  the  institution  of  the  suit,  the  defendants  were  in  possession, 
as  they  averred,  under  the  sale  made  to  them  in  1866.  The 
possession  taken  and  lost  by  the  plaintiff  is  an  insignificant 
circumstance  as  against  the  present  possessors,  unless  it  can 
be  referred  to  some  right  to  which  the  possession  could  attach 
itself.     Such  a  right  would  probably  have  been  established, 

(m)    S.  D  .A.  (N.  W.  r.)  18G'^  296. 
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1873.       had  the  certificate  of  sale  been  admissible  in  evidence ;  but,  as 

Padu  Mal-    this  document  is  not  admissible^  the  plaintiff  can  derive  no 

^^^       advantage  from  a  transient  opcupation  (supposing  he   really 

Rakhma'i.    Qccupied)  resting,  so  far  as  the  evidence  can  be  looked  at,  on 

no  title  at  all. 

I  must,  for  these  reasons,  reverse  the  decree  of  the  District 
Judge  and  restore  that  of  the  Subordinate  Judge.  Costs 
throughout  on  respondent. 

Na'na'bha'i  Harida's,  J. : — I  entirely  concur  in  the  judg- 
ment  just  delivered.  Upon  the  authorities  cited  by  Mr. 
Ganpatrdv,  it  is  clear  that  a  certificate  of  sale  under  Sec. 
259  of  the  Code  of  Civil  Procedure  is  an  '^  instrument^'  with- 
in the  meaning  of  Sees.  17  and  18  of  the  Registration  Act, 
No.  XX.  of  1866.  The  plaintiff's  certificate  of  sale  in  this 
case  is  one  that  falls  under  Sec.  17,  and,  being  unregistered, 
is  not  only  inadmissible  in  evidence,  but  invalid  under  Sec. 
49  of  that  Act :  Hicks  v.  Powell  {n).  Such  being  the  case,  it 
does  not  affect  the  property  comprised  in  it,  which  is  the  one 
in  dispute  here ;  nor  can  the  sale  of  it  to  the  plaintiff  be  pro- 
ved by  any  other  evidence :  see  the  cases  cited  above  and 
Eaja  Ram  Chowdky  v.  Seetula  Buhsh  (o). 

As  to  the  receipt  given  by  the  plaintiff   to   the  Court, 
acknowledging  that  he  had  obtained  possession  of  the  said 
*  property,  it   cannot  be  regarded  as  any  evidence  of  his  pos- 

session against  the  defendants,  who  are  now  in  possession, 
and  who  deny  having  ever  lost  it  since  their  purchase  at  a 
Court  sale  in  1866.  It  does  not  in  any  way  improve  the 
plaintiff's  case. 

The  decree  of  the  "District  Judge  must,  therefore,  be  rever- 
sed, and  that  of  the  Subordinate  Judge  restored.  The  plain- 
tiff to  pay  the  costs  of  this  appeal  and  also  of  the  appeal  to 
the  Court  below. 

(«)    L.R.  4Ch.  741. 
(o)     7  Oalc.  W.  R.  Civ.  Rul.  113. 
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1873. 

Special  Appeal  No.  401  o/1872.  October  13. 


/  ^  ■•  / 


Ra'm  KRISHNA  Gopa'l  Appellant. 

ViTHU  Shiva'ji  and  another    Respondents. 

Stainp — Mortgage — Lease — Counterpart  of  Lease — "Reg.  XVI II,  of  1827, 
Sec.  10,  cU  3 — Tender  of  payment  of  Stamp  duty  and  penalty  on  special 

appeal. 

Where  an  agreement  between  a  mortgagor  and  mortgagee  contains  a  d"\  / 
stipulation  that  the  mortgagor  should,  at  the  thne  of  redemption,  make 
good  the  losses  arising  to  the  mortgagee  from  the  default  of  tenants,  which 
it  had  been  agreed  the  mortgagee  might  put  in,  in  case  the  mortgagor 
made  default  in  payment  of  the  rent  agreed  upon  for  the  term  of  the 
mortgage  ;  such  an  agreement  is  not  a  lease,  or  the  counterpart  of  a  lease, 
within  the  meaning  of  Reg.  XV  III.  of  1827,  Sec.  10,  cl.  3,  but  is  a  con- 
tr  act  of  indemnity  against  losses  to  be  incurred  after  the  determination 
of  the  lease,  which,  not  having  any  operation  so  long  as  the  lease  is  in  ex. 
istence,  is,  therefore,  not  exempt  from  stamp  duty  under  that  Regulation 

Where  an  appellant  has  not  tendered  the  stamp  duty  and  penalty  on  a  ^  j  ^  ^ .  /^  . 
document  which  the  Courts  below  have  held  to  be  insufficientlys  tamped,  l\  k  'jX  2/ 
the  High  Court  will  not  allow  him  to  do  so  in  special  appeal. 

THIS  was  a  special  appeal  from  the  decision  of  E.  Candy,    ^    ^  *  i  * 
Extra  Assistant  Jadge  of  Batnagiri^  amending  the  de- 
cree of  the  Subordinate  Judge  of  Malwan. 

The  appeal  was  argued  before  Melvill  and  Pinhey,  J  J., 
on  the  13th  October  1873. 

ShdntdrdmN drdyan  for  the  appellant. 

GIvanashdm  Nilkant  contra. 

Melvill,  J.  : — It  is  admitted  that  the  decision  of  the 
Extra  Assistant  Judge  is  correct,  as  being  in  accordance  with 
the  principle  laid  down  in  Vithal  Mahddev  v.  Ddud  (a),  unless 
the  effect  of  the  two  agreements  passed  by  Raghoji,  one  of 

(a)  6  Bom.  H.  C.  Rep.  A.  C.  J.  90. 
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1873.        the  mortgagors  to  the  mortgagee,  is  to  necessitate  an  account 
Ha'mkrishna  of  principal  and  interest  on  the  one  side,  and  of  rents  and 
^^  profits  on  the  other. 

VlTHU 

Shiva'ji.  By  the  terms  of  the  original  mortgage,  the  mortgagee  was 
to  take  the  rents  and  profits  in  lieu  of  interest ;  and  unless 
those  terms  were  modified,  no  account  would  be  necessary. 
But  on  the  same  date  on  which  the  mortgage  was  executed, 
one  of  the  mortgagors,  Raghoji,  passed  the  agreement,  the 
first  of  these  two  agreements  to  the  mortgagee ;  and  some 
years. afterwards  a  nearly  similar  agreement  was  executed 
between  the  same  parties. 

Both  these  agreements  have  been  rejected  by  the  Courts 
below,  on  the  ground  that  they  are  invalid  from  the  want  of 
a  stamp.  The  special  appellant  contends  that  they  are  leases, 
or  counterparts  of  leases,  and  as  such,  exempt  fix)m  stamp 
duty,  under  the  provisions  of  Regulation  XVIII.  of  1827^ 
Sec.  10,  cl.  3. 

The  terms  of  these  agreements,  so  far  as  they  are  material, 
are  the  following,  viz.,  1st,  that  the  mortgagor  should  hold 
the  estate  for  the  term  of  the  mortgage  at  a  certain  rent,  any 
arrears  of  which  should  be  payable  with  interest  at  the  time 
of  redemption  of  the  mortgage ;  and  that  on  default  of  pay  - 
mcnt  of  rent,  the  mortgagee  might  re-enter,  and  let  the  land 
to  other  tenants;  and  2nd,  that  the  mortgagor  should  make 
good  any  losses  arising  from  the  default  of  such  subsequent 
tenants,  the  amount  with  interest  being  also  recoverable  at 
the  time  of  redemption. 

It  is  the  second  of  these  two  stipulations  which  the  mort- 
gagee now  seeks  to  enforce.  He  asks  that  the  mortgagor  may 
be  held  liable  for  the  losses  incurred  after  his  tenancy  was 
determined,  and  that  the  amount  may  be  made  a  charge  upon 
the  mortgaged  property. 

The  first  of  the  two  stipulations  constitutes  primd  facie 
nothing  more  than  a  lease,  though  it  might  be  a  question 
wliether  the  introduction  of  the  provision,  making  arrears  of 


V. 
VlTHU 

Shiva'ji. 
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rent  a  further  charge  on  tlie  mortgaged  property,  does  not ^^^^' 

render  it  liable  to  stamp  duty.  It  is  not  necessary  to  consi-  Ka'mkbishna. 
der  this  point,  as  no  claim  is  made  in  respect  of  any  breach 
of  this  stipulation.  But  the  second  portion  of  the  agree- 
ment cannot  possibly,  in  our  opinion,  be  construed  asbeing, ac- 
cording to  the  words  of  the  Regulation,  a  lease  or  its  counter- 
part, or  other  engagement  of  a  similar  nature,  relating  to 
the  rent  of  land  passed  between  a  landholder  and  his  tenant. 
It  Ls  not  an  engagement  for  the  payment  of  rent  during  the 
continuance  of  the  lease,  or  for  the  performance  of  any  other 
condition  on  which  the  continuance  of  the  lease  depends ; 
but  it  is  a  contract  of  indemnity  against  losses  to  be  incur- 
red after  the  determination  of  the  lease,  and  could  have  no 
operation  so  long  as  the  lease  was  in  existence.  We  think 
that  the  Courts  below  have  rightly  held  that  such  an  agree- 
ment was  not  exempt  from  stamp  duty  under  the  provision 
of  the  Regulation  applicable  to  leases  and  their  counterparts. 

We  are  now  asked  to  allow  the  appellant  to  pay  the  stamp 
duty  and  the  prescribed  penalty.     We  do  not  think  that  wo 
can  do  this  in  special  appeal.     Both  the  Courts  below  held 
that  the  instruments  in  question  were  invalid  from  want  of  a 
stamp.     In  either  Court,  the  appellant  might  have   supplied 
the  defect.      Instead  of  doing  this,  he  has  brought  a  special 
appeal,  on  the  ground  that  the  decisions  of  the  Lower  Courts 
as  to  the  question  of  stamp  are  wrong  in  law ;  and  we  have 
held  that  they  are  right  in  law.     What  we  are  in  effect  asked 
to  do  is  to  admit  fresh  evidence  in  special  appeal,  which  the 
party  offering  it  might  have  given  in  the  Courts  below  if  he 
had  not  persisted  in  taking  a  wrong  view  of  the  law.     This 
Court  may,  no  doubt,  when  sitting  in  special  appeal,  order 
the  stamp  duty  and  penalty  to  be  received  in  cases  in  which 
they  have  been  tendered  an  J  improperly  refused  by  the  Court 
below  ;  but  we  do  not  think  that  it  can  allow  a  party  to  reme- 
dy his  own  wilful  omission  to  render  his  evidence  admissible.* 

Decree  confirmed  unih  costs, 
•Note.—  See  GanMirmal\,  Chepnal^  ante.  p.  40€ — Ed. 
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Ocu>heT29.  Regular  Appeal  No.  29  of  1873. 

MoRo  Vishvana'th  and 

others .* Defendants  and  Appellants. 

Ganesh  ViTHALand  others,  Plaintiffs  and  Respondents. 

Hindu  law — Partition  Suits — Right  to  demand  partition — When 
Partition  questioned — Valuation  of  appeal. 

.  Partition  can  effectually  be  demanded  by  a  Hindu  more  than  four 
degrees  removed  from  the  acquirer  or  original  owner  of  the  property, 
sought  to  be  divided,  provided  he  is  not  more  than  four  degrees  re- 
moved from  the  last  owner,  however  remote  he  may  be  from  the  origi- 
nal owner  thereof. 

Devoid' 8  text  Avihhakta  Vibhakidndm  discussed. 

Partition  cnce  effected  is  final  and  cannot  be  re-opened  on  the  ground 
of  the  inequality  of  shares.  It  can  be  re-opened  only  in  case  of  fraud, 
or  mistake,  or  subsequent  recovery  of  family  property. 

Presumption  of  union  in  a  Hindu  family  is  stronger  as  between  bro- 
thers than  as  between  cousins,  and  the  presumption  is  weaker  the  farther 
from  the  common  ancestor  the  descent  has  proceeded. 

The  proper  valuation  in  the  case  of  an  amended  plaint  is  that  ascer- 
tained at  the  date  of  the  amendment,  and  not  at  the  date  of  the  original 
filing  of  the  plaint, 

THIS  was  a  regular  appeal  from  the  decision  of  Chint&man 
S.  Chitnis,  First  Glass  Subordinate  Judge  of  Ratnagiri, 
in  Suit  No.  905  of  1866. 

The  facts  of  the  case,  in  so  far  as  they  are  material  for  the 
purpose  of  this  report,  are  briefly  as  follows  : — 

The  plaintiffs  and  defendants  are  descendants  of  one 
Udhav,  the  acquirer  of  the  property  now  in  dispute  between 
them.  The  former  are  beyond,  and  the  latter  within,  the 
fourth  degree  from  Udhav.  The  plaintiff's  claim  for  parti- 
tion was  admitted  by  some  of  the  defendants  and  opposed  by 
the  rest,  principally  on  three  grounds,  viz.,  Ist,  improper  va- 
luation of  the  claim ;  2ndly,  limitation ;  and  Srdly,  an  averment 
that  the  parties  have  been  in  a  state  of  separation  for  fifty 
years. 
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The  Subordinate  Judge  found  for  the  plaintiffs  on  all  these      1873. 


points,  and  accordingly  gave  them  a  decree,  which  it  is  un-  ]y[oRo  VrsH- 
necessary  here  to  set  out  in  detail.  vanath 

The  appeal  was  heard  by  West  and  Na'na'bha'i  Haei-    y^^S 
da's,  J  J. 

Rdvsdheh  F.  N.  Mandlik  for  the  appellants,  the  original 
defendants. 

Dhirajldl  Mathurfidds,  Government  Pleader,  for  the  res- 
pondents, the  plaintiffs  : — 

West,  J. : — Of  the  two  preliminary  points,  raised  on 
the  hearing  of  this  appeal,  the  first,  raised  on  behalf  of 
the  respondents,  was  that  the  appeal  was  improperly  valued 
for  the  stamp  duty  payable  on .  account  of  Court  fees.  The 
appellants,  it  was  urged,  seeking  to  have  the  judgment  en- 
tirely reversed,  were  bound  to  value  the  subject-matter  of 
the  appeal  according  to  the  aggregate  of  the  property  em- 
braced in  the  original  suit,  and  the  more  so  ^  the  respon- 
dents had,  as  plaintiffs,  been  compelled,  at  the  instance  of 
some  of  the  appellants,  to  increase  the  valuation  of  the  pro- 
perty beyond  that  at  first  set  forth  in  the  plaint.  But  the 
decree  of  the  Subordinate  Judge  awards  portions  of  the 
whole  estate,  regarded  as  family  property,  to  each  of  the  liti- 
gant parties.  It  is  only  so  far  as  this  order  goes  to  deprive  . 
them  of  what  they  possess  that  the  defendants  now  appeal 
against  it ;  and  they  are  not  bound  to  pay  duty,  except  on 
the  computed  value  of  the  relief  that  they  actually  seek.  As 
to  the  part  of  the  decree  which  affects  property  in  the  posses- 
sion of  the  plaintiffs  (now  respondents),  the  appellants  do 
not  desire  that  it  should  be  interfered  with.  The  persons,  if 
any,  to  seek  relief  against  that  branch  of  the  decree  are  the 
respondents,  who,  according  to  Sec.  16  of  the  Court  Fees  V^ 
Act  (VII.  of  1870)  would  have  to  value  their  cross  appeal 
accordingly.  Taking  that  section  along  with  Sec.  7,  Sub-Sec. 
lY.  (b)  of  the  same  Act,  it  appears  that  the  appeal  has  been 
properly  valued  for  stamp  duty. 

The  second  preliminary  question  was  raised  by  the  appel- 
lants.   The  original  suit  was  rejected  by  the  Principal  Sadar 
57  H  c 
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^^^^  _  Amin  as  barred  by  limitation.  The  claim,  as  there  set  up, 
was  for  part  of  the  property  held  by  the  defendants.  The 
Assistant  Judge  thought  that,  as  thus  constituted,  the  claim 
was  barred,  but  that  as  what  the  plaintiffs  reall}""  wanted  was 
a  partition  of  family  property,  they  might  be  •  allowed  to 
amend  their  plaint  by  including  in  the  demand  for  adjudica- 
tion the  portion  of  that  property  held  by  themselves  as  well 
as  that  held  by  the  defendants.  The  claim  would  thus  be 
saved  from  the  bar  of  limitation  as  the  plaintiffs  averred  that 
they  were  in  possession  of  what  they  held  as  co-parceners  in 
an  undivided  family ;  while,  by  bringing  in  the  whole  estate, 
the  stamp  revenue  would  be  guarded  against  fraud,  and  a 
means  afforded  for  doing  complete  justice  between  the 
parties. 

Against  the  order  of  the  Assistant  Judge,  allowing  the 
plaint  to  be  amended,  an  appeal  was  made  to  the  High  Court, 
but  it  was  confirmed  on  the  27th  April  1809. 

The  plaintiffs,  as  to  the  family  property  in  their  own  pos- 
session, valued  the  village  of  Kochri  according  to  the  Govern- 
ment assessment,  but  in  estimating  this  assessment,  they 
took  the  prices  of  grain  prevailing  in  1867-68  when  the 
amendment  was  made,  not  in  1865-66  when  the  plaint  was 
originally  filed.  To  the  other  principal  item,  viz.,  the  Kdr- 
Ickdnishi  ivatan  at  Vishtilgad,  the  plaintiffs  attached  no  value 
on  the  ground  that,  as  now  regulated,  the  place  had  become 
a  mere  life  appointment,  affording  no  income  except  to  the 
office-holder,  disposable  at  the  pleasure  of  the  Chief  of  Vis- 
liSlgad,  and  not,  therefore,  any  longer  to  be  regarded  as  pro- 
perty in  the  true  sense.  They  also  assigned  no  money  value 
to  the  Sar  Potddri  hdk^  claimed  by  the  family  over  Khilna 
and  the  village  of  Khanu,  on  the  ground  that  nothing  proba- 
bly would  be  realized  on  account  of  them. 

The  appellants  now  contend  that  this  is  a  mere  pretended 
compliance  with  the  order  of  the  Assistant  Judge,  directing' 
an  amendment  of  the  plaint,  and  that  as  such  an  amendment, 
carried  out  in  perfect  good  faith,  was  a  condition  precedent 
to  their  further  prosecution  of  the  suit,  the  claim  must  be 
dismissed.    As  regards  the  village  of  Kochri,  the  point 
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chiefly  dwelt  on  is,  that  the  value  of  rice  being  lower  in  1867-68 ^^^^ 

than   in  1865-66,  the  part  of  the    claim  relating  to  that  Moro  Vish- 
village  has  been  undervalued  in  the  same  proportion.     But  ^,. 

the  order  allowing  the  amendment  did  not  prescribe  that  the  yi^^^^ 
price  of  grain,  for  the  purpose  of  determining  the  valuation 
of  the  village,  should  be  taken  otherwise  than  as  it  stood  in 
the  year  in  which  the  amendment  was  made.  In  an  ordi- 
nary suit,  the  valuation  of  Kochri,  according  to  rates  for 
grain  higher  than  what  prevailed  towards  the  close  of  the 
litigation,  would  cause  an  expense  for  stamp  duty  greater  in 
proportion  to  the  property  that  could  be  recovered  than  the 
legislature  really  contemplated.  In  the  present  suit,  if  the 
artificial  valuation  could  have  any  effect  on  the  adjudication 
of  the  case,  it  was  fairer  that  the  village  should  be  appraised 
according  to  the  prices  of  the  time  when  the  valuation  was 
made,  than  according  to  the  exaggerated  rates  caused  by  the 
inflation  of  credit  in  1865-66.  The  permission  to  amend  at 
all,  however,  was  a  permission  to  proceed  nimc  jrro  txmr,^  and 
thifi  being  once  allowed,  there  seems  to  be  nothing  unreason- 
able, or,  at  any  rate,  fraudulent  in  making  the  valuation 
nunc  pro  tunc  on  a  computation  of  the  current  market  rates 
instead  of  those  of  a  couple  of  years  before.  It  does  not 
appear  that  by  this  course  the  intentions  of  the  legislature 
have  been  defeated,  and  the  Assistant  Judge  cannot,  in  this 
particular,  have  desired  more  than  that  the  requirements  of 
the  law  should  bo  satisfied. 

Of  the  remaining  items,  the  Sar  Potddri  links  were  aban- 
doned by  the  plaintiffs.  If  they  belong  to  the  family,  the 
defendants  are  thus  free  to  appropriate  them,  and  not  enter- 
ing into  the  plaintiffs^  claim  they  need  not  enter  into  the 
valuation  of  it.  The  Kdrkhdnishi  wcUan  appears  to  have 
undergone  a  change  analogous  to  that  sustained  by  'similar 
holdings  under  the  British  Government.  The  Mok&ad  haks 
formerly  attached  to  the  office  as  the  property  ofa  family, 
seem  to  have  been  absorbed  in  a  payment  now  made  strictly 
for  services  rendered.  It  does  not  appear  that,  over  and 
above  the  remuneration  of  the  oflSce-holdor,   any  sum  of 
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money  by  way  of  surplus,  or  any  other  advantage,  is  enjoyed 
by  the  general  body  of  the  WcUanddr  family.  The  office,  it 
is  admitted,  is  held  hereditarily  by  the  plaintiffs'  branch  of 
the  family — ^a  circumstance  of  some  importance  for  another 
part  of  the  case— but  it  does  not  seem  to  admit  of  valuation 
for  the  purposes  of  a  law-suit.  It  could  not  be  sold  or  trans- 
ferred, and  thus  the  ordinary  criterion  of  value  cannot  be 
applied  to  it. 

The  plaintiffs  (respondents)  admit  that  two  dwelling  houses 
occupied  by  them,  have  not  been  entered  in  the  plaint.  On 
the  other  hand,  they  do  not  seem  to  have  sot  up  any  claim 
to  a  share  in  the  abodes  of  the  defendants.  Possibly,  they 
were  influenced  by  the  notion  held  by  some  Hindu  lawyers 
that  a  dwelling  house  is  not  a  subject  of  partition  (See  Coleb. 
Dig.,  B.  V.  T.  262).  But  there  does  not  seem  to  have  been 
any  intention  to  defraud  the  stamp  revenue  by  this  slight 
omission.  It  does  not  seem  to  have  been  noticed  in  the 
Court  below,  and  has  not  been  pressed  here  by  the  appellants. 

Upon  the  whole,  we  do  not  see  any  sufficient  cause  for 
reversing  the  decree  of  the  Subordinate  Judge,  on  the  ground 
of  an  insufficient  valuation  of  the  property  amounting  to  a 
fraud  on  the  Court  and  a  contempt  of  its  order.  We  may 
proceed,  therefore,  to  dispose  of  the  case  on  its  merits. 

The  first  argument  to  be  considered  (one  pressed  with 
much  learning  and  ability  by  Rav  Saheb  Vishvanith  Ndriyam 
Mandlik  for  the  appellants)  is  that,  notwithstanding  no  par- 
tition may  have  taken  place,  yet,  after  three  steps  of  descent 
from  a  common  ancestor,  the  acquirer  of  the  family  property, 
all  claims  to  a  partition,  by  the  descendants  of  one  son  upon 
those  of  another,  cease.  The  comment  of  the  Viramitrodaya 
on  the  passage  of  Devala  cited  at  Coleb.  Dig.,  B.  V.  T.  81, 
and  W.  and  B.,  Pt.  IL,  p.  IV.  is :  ^' A  distribution  of  shares 
shall  take  place  down  to  the  fourth  (descendant)  from  the 
common  ancestor."  The  special  ^ajnncia  relationship  ends 
with  the  fourth  descendant  (inclusive)  according  to  all  the 
principal  authorities,  and  as  a  great-great-grandson  could 
not  inherit^  except  as  a  Ootraja  relation  after  the  widow  and 
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many  other  interposed  claimants,  it  is  said  tliat  the  analogy       ^^73. 
of  the  law  of  inheritance  prevents  a  lineal  descendant,  beyond  Mobo  Vish- 

vana'th 

the  great-grandson,  from  claiming  partition  at  the  hands  of         ^. 
those  who  are  legally  in  possession,  as  descendants  from  the 
original  sole  owner  of  the  family  property  or  any  part  of  it. 
The  enigmatic  language  of  the  texts  no  doubt  lends  some  sup- 
port to  this  contention,  but  we  think  that  it  misses  the  true 
purpose  of  the  rule.     The  Hindu  law  does  not  contemplate 
a  partition  as  absolutely  necessary  at  any  stage  of  the  de- 
scent from  a  common  ancestor,  yet  the  result  of  the  construc- 
tion pressed  on  us  would  be  to  force  the  great-grandson,  in 
every  case,  to  divide  from  his  co-parceners,  unless  he  desired 
his  own  offspring  to  be  left  destitute.     Where  two  great- 
grandsons  lived  together  as  a  united  family,  the  son  of  each 
would,  according  to  the  Mitdkshari  law,  acquire,  by  birth,  a 
co-ownership  with  his  father  in  the  ancestral  estate ;  yet,  if 
the  argument  is  sound,  this  co-ownership  would  pass  altoge- 
ther from  the  son  of  A  or  of  B,  as  either  happened  to  die 
before  the  other.     If  a  co-parcener  should  die,  leaving  no 
nearer  descendant  than  a  great-great-grandson,  then   the 
latter  would  no  doubt  be  excluded  at  once  from  inheritance 
and  from  partition  by  any  nearer  heirs  of  the  deceased,  as, 
for  instance,  brothers  and  their  sons  ;  but  where  there  has  not 
been  such  an  interval  as  to  cause  a  break  in  the  course  of 
lineal  succession,  neither  has  there  been  an  extinguishment 
of  the  right  to  a  partition  of  the  property  in  which  the  deceas- 
ed waa  a  co-sharer  in  actual  possession  and  enjoyment. 
Jagann&tha  in  Colebrooke^s  Digest  (B.  V.  T.  396,  Comment- 
ary) has  discussed  an  argument  on  a  case  almost  identical 
with  the  one  before  us.     The  only  difference  seems  to  be 
that  it  supposes  the  son  of  the  original  owner  to  have  been 
separated  from  his  father,  and  the  claim  to  be  set  up  by  his 
groat-grandson  to  a  share  in  property  left  undivided  in  the 
first  partition.     "  But  as  for  the  opinion,' '  he  says,  "  that  (the 
right  to  a)  partition  extends  only  to  the  brother,  his  son,  and 
the  son  of  that  son,  even  when  co-heirs  die  successively,  and 
that  no  (obligation  to)  partition  can  exist  beyond  those  with 
the  great-grandson  of  the  late  owner's  son,  may  it  not  bo 
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_  asked  to  whom  then  would  the  property  belong  V^     Then 
meeting  the  argument  from  the  '^  literal  sense   of  the   pre- 
cept," already  referred  to,  that  the  whole  property  would  be- 
long exclusively  to  the  survivor  of  the  two  brothers  and  his 
descendants,  he  says  that  mere  reasonings  on  the  literal  sense 
of  the  text  are  out  of  place,  "  for  the  several  ancestors  dying 
successively,  and  the  property  not  having  been  silently  neg- 
lected   during  adverse    possession,  nothing    prevents  the 
transmission  of  it  even  to  the  hundredth   degree  of  lineal 
consanguinity."     Each  descendant  in  succession  becomes  co- 
owner  with  his  father  of  the  latter's  share,  and  there  is  never 
such  a  gap  in  the  series  as  to  prevent  the  next  from  fully 
representing  the  preceding  one  in  the  succession.     It  is  on 
the  same  principle  that  the  seventh  in  descent  in  an  emigrant 
branch,  can  return  and  claim  a  partition  of  the  property.     He 
may  bo  a  Scvphvlct  in  the  stricter  sense  of  one  who  was  a 
Saphida  of  the  ancestor  in  possession.     His  great-grand- 
father may  have  inherited,  as  fourth  in  the  line,  a  right  which 
ho  was  then  capable  of  transmitting  to  the  fourth  in  descent 
from  himself.     Here  the  right   stops  as  amongst  those  who 
have  not  emigrated ;  it  stops  at  the  fourth  from  an  owner  in 
possession,  through  the  operation  of  a  law  of  prescription. 
Either  there  has  been  a  failure  of  three  links  of  the  chain  of 
descent,  causing  the  succession  to  fall  to  collaterals,  or  there 
has  been  a  "  silent  neglect "  to  assert  the  existing  right, 
which  in  the  fourth  or  the  seventh  generation  annuls  the 
title  (Coleb.  Dig.,  B.  V.  T.  394,  396,  Com.).     The  passage 
cited  by  Mr.  Dhirajlal  from  Mr.  Strangers  Manual,  and  the 
case  there  referred  to,  involve  the  same  view  of  the  Hindu 
law  as  the   one  just  set  forth,  and  are  opposed  to  the  notion 
that  a  division  of  a  Hindu  family  necessarily  occurs  in  the 
fourth  generation  from  the  common  ancestor  independently, 
or  even  in  spite,  of  the  wishes  of  the  several  members. 

But  though  no  such  partition  as  this  by  mere  operation  of 
law  is  known  to  the  Hindu  system,  it  is  equally  clear  that 
that  system,  like  the  English,  respects  an  existing  possession 
peaceably  acquired,  and  raises,  after  the  lapse  of  a  consider- 
able time,  the  presumptions  by  which  it  can  be  supported. 
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*'  Possession  by  strangers  for  three  generations/'  according 
to  Brihaspati,  "  gives  no  doubt  an  absolute  title."  In  such  Moro  Vish 
a  case  "  proof  of  a  fair  title,"  Vy^sa  says,  "  is  not  required  " 
(Coleb.  Dig.,  B.  V.  T.  395,  396)  though,  where  a  shorter  time 
has  elapsed,  the  possessor  for  less  than  twenty  years  would 
liave  to  disprove  a  prima  fdcle  adverse  title,  and  one  for  more 
than  that  time  a  jprima  facie  title  supported  by  proof  of 
possession  in  accordance  with  it  (lb.  T.  384,  Com.).  The  text 
of  Ydjnavalkya  (B-II.  S-124)  :  "  If  one  see  his  land  in  the 
possession  of  another  and  say  nothing,  it  is  lost  after  twenty 
years,  moveable  property  after  ten  years,"  has,  by  VijnSnesh- 
vara  and  Nilkantha,  been  construed  in  a  very  forced  and  un- 
natural way  in  order  to  bring  it  into  accordance  with  the 
other  texts  (V.  Mayukha,  Ch.  IL,  S.  II.,  para.  6).  They  say 
that  this  lying  by  involves  forfeiture  only  of  the  profits  of 
the  land.  The  text  really  goes  to  throw  upon  him,  who 
seeks  to  disturb  a  possession  held  for  twenty  years  with  his 
absent,  the  burden  of  proving  that  the  possession  was  con- 
structively his  own.  But  Nilkantha  still  limits  Niirada's 
principle,  that  no  length  of  time  can  validate  a  dishonest 
possession  by  restricting  it  to  the  time  "  fit  for  recollection 
of  legal  title,"  and  admits  that  a  colour  of  title  is  made 
effectual  by  three  descents  (V.  M.,  Ch.  II.,  S.  II.,  paras  2,  3). 
Amongst  Sapindas  the  presumption  does  not  arise  so  readily 
(Coleb.  Dig.,  B.  V.  T.  396),  yet,  as  has  been  seen,  an  exclu- 
sion from  the  right  to  a  share  is  caused  by  non-possession 
for  three  generations,  and  if  this  text  is  to  be  applied  only  to 
undivided  property,  yet  text  384  fi'om  the  same  author  shows 
that  by  laches  an  heir  forfeits  his  right  of  inheritance  as 
against  his  co-heirs,  and  a  former  co-parcener  forfeits  what 
he  became  entitled  to  on  partition.  But  if  he  may  forfeit 
the  whole,  so  also  a  part.  Where  a  partition  has  actually 
been  made,  it  is  conclusive  in  the  absence  of  fraud  (2  W,  & 
B.  40,  43 ;  Coleb.  Dig.,  B.  V.  T.  377,  378 ;  Mann  IX.  47). 
It  is  not  to  be  re-opened  "  on  the  simple  allegation  of  an  un- 
fair distribution,"  and  in  the  case  of  Somangoudd  v.  Bhar- 
mangovdd  fa)  the  Court  refused  to  interfere  where  the  divided 

(a)    1  Bom.  n.  C.  Hep.  43. 
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^^'^^'  parceners  had  held  the  shares  possessed  by  them  for  16  years 
MoBo  Vibh-  before  the  institution  of  the  suit.  But  even  where  no  regu- 
V.  lar  partition  has  been  proved,  the  presumption  of  acquiescence 
ViT^L.  ^^  favor  of  the  existing  separate  possession  of  the  descen- 
dants of  former  co-parceners  is  obviously  stronger  where 
each  holds  some  than  where  one  or  more  hold  none  of  the 
once  undivided  property.  Yet  as  to  the  latter  case,  Jagan- 
ndtha  says  (Coleb.  Dig.,  B.  V.  T.  384),  "  that  the  title  is  lost 
where  the  claimant  has  not  taken  possession,  though  health- 
ful, able  to  occupy  the  land,  and  unopposed  by  any  other 
claim  "  than  that  of  the  person  in  possession.  The  result 
seems  to  be  that  as  a  co-sharer  may,  by  neglecting  to  assert 
his  right,  cause  a  presumption  to  arise,  which  cuts  him  ofE 
from  participation  altogether  and  makes  him  a  divided  mem- 
ber  without  any  share  in  the  family  property ;  so  a  fortiori 
a  similar  neglect  may  cut  him  ofE  with  what  he  happens  to 
possess,  unless  there  has  been  some  exercise  or  admission  of 
reciprocal  rights  as  to  the  several  parcels  of  the  property 
within  so  recent  a  period,  that  the  presumption  of  sepa- 
rate ownership  cannot,  under  the  circumstances,  reasonably 
be  raised.  An  undisputed  assertion  of  proprietary  rights 
extending  to  the  property  actually  possessed  by  other  de- 
scendants from  the  common  ancestor,  will  show  that  the  seve- 
ral parcels  are  still  held  as  shares  of  a  common  property.  In 
the  absence  of  such  an  indication,  sole  possession  by  several 
members  of  separate  parcels  may  reasonably  be  taken  in 
accordance  with  the  ordinary  presumption  as  proof  of  separate 
ownership.  Though  a  state  of  things  diEferent  from  that 
now  relied  upon  by  the  party  defendant  may  once  have  ex- 
isted, yet,  if  the  present  state  can  be  traced  back  for  a  certain 
time,  a  reasonable  inference  arises  that  it  had  a  legal 
origin.  What  that  time  is  to  be  is,  in  some  instances,  pre- 
cisely regulated  by  law  as  by  the  sections  on  prescription  in 
the  Indian  Limitation  Act ;  in  the  absence  of  »  precise  rule, 
it  is  determined  by  a  consideration  of  all  the  circumstances^ 
but  the  presumption  itself  has  found  a  place  in  most  systems 
of  law.    Jagan&tha's  discussion  of  the  subject  implies  this  as 

to  the  EUndulaw ;  for  the  English  law  reference  may  be  made 
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to    the  cases 'collected   under  Yar J   v.   Ford,   2   Williams  _    ^^73. 
Saunders  171  C,  and  to  the  history  of  the  doctrine  given  by  Moro  Vish- 

7  1    p         j.T_  VANA  TH 

Cockburn,  C.  J.,  in  the  case  of  Bryant  v.  Foot  {bj ;  and  for  the  ^, 

Roman  law  to  Von  Savigny's  disquisition  on  the  subject  of      y^^^ 
*'  iempus  imviemoriale "  in  the  4th  volume  of  his  system 
(Ch.  IIL,  Sec.  201),  and  Goudsmid  Pandects,  Sec.  81,  page 
224. 

A  partition,  tacitly  effected  in  tlie  way  just  considered,  is, 
for  practical  purpos(?K,  identical  with  the  separation   consti- 
tuted according  to  Ydjnavalkya  by  separate  possession  of 
house  or  field.     Brihaspati  and  N&rada  (II.  W.  and  B.  XIII. 
V.  Mayukha,  Ch.  IV.,  Sec.  VIL,  para.  27)  give  the  separate 
transaction    of    affairs    as    another   indication    of  division. 
Separation  in  food  and  worship  and  in  residence  are  of  less 
weight  in  this  than  in  former  ages  as  signs  of  partition,. but 
should  be  taken  into  consideration  along   with  other  circum- 
stances.    It  is  a  recognized  principle   that,  when   a  Hindu 
family  has  once  been  proved  to  have  been  joint,  it  lies  on  those 
who  assert  a  subsequent  separation  to  prove  it.      The  state 
of  things  shown   to  have  existed  is  presumed  to  have  conti- 
nued, until  the  contrary  be  shown.     But  it  is  not  inconsistent 
with  this  doctrine,  and  is,  iifdeed,  obvious  that,  as  the  course 
of  nature  itself  brings  about  inevitable  changes  in  a  family, 
the  presumption  is  one  which  grows  weaker  at  each  stage  of 
descent  from  the  common  ancestor.     Brothers  are  for  the 
most  part  united ;  second  cousins  are  generally  separated. 
After  a  considerable  lapse  of  time,  testimony  of  the  precise 
terms  on  which  a  partition  was  effected,  and  of  the  precise 
time  at  which  it  was  made,  will,  in  most  cases,  be  wan  tin  cr 

^  to  * 

The  presumption  that  the  old  state  of  things  continued,  is 
at  some  point,  met  by  the  presumption  that  the  present  state 
of  things  had  a  legal  origin,  and  it  cannot  be  said  that  the 
Hindu  law,  in  the  form  in  which  it  has  come  down  to  this 
generation,  looks  on  all  separation  of  families  with  disfavor. 
Many  sages  point  complacently  to  the  increase  of  offerings 
that  attends  the  separate  performance  of  family  religious 
ceremonies,  and  the  pressure  of  modern  circumstance  tends 

(6)    L.  R.  2  Q.  B.  161, 
58  HO 
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^^73.       ateadily  towards  disintegration.     There  may  be  a  separation 
MoRo  VisH-  gradually  effected  by  tacit  agreement,  as  well  as  one  by  ex- 
'  \j^  press   contract :    Doe  d.  Gidchuiider  Mitter  v.    Tarachum 

Oanesh  Mitter,  1  Ful.  132.  Where,  therefore,  we  find  descendants 
in  two  lines  in  the  fourth,  fifth,  and  sixth  degree,  from  a  com- 
mon ancestor,  the  presumption  in  favor  of  continued-  union 
between  the  two  branches,  though  it  has  not  altogether  va- 
nished, has  become  but  a  slender  one.  If  it  is  met  by  pix>of 
of  long  continued  exchisive  possession  of  parcels  of  the  origi- 
nal family  estate,  of  independent  dealings  with  the  parcels 
in  its  own  possession  by  each  branch,  of  a  total  separation 
in  food  and  residence,  it  cannot^  in  general,  prevail  against 
the  inference  which  such  facts  suggest.  It  would  be  un- 
reasonable that  it  should. 

In  the  present  case,  the  Subordinate  Judge  haa  found 
"  that  during  the  last  50  years  the  plaintiffs  were  in  posses- 
sion and  enjoyment  of  some  part  of  the  property,  and  the 
defendants  were  also  in  possession  and  enjoyment  of  some 
and  that  they  never,  during  that  period,  rendered  accounts 
of  the  profits  and  expenses  to  each  other."  No  attempt  has 
been  made,  on  appeal,  to  impugn  this  statement  of  the  facts. 
It  further  appears  that  no  part  of  the  family  property,  what- 
ever rights  existed,  was,  during  that  time,  actually  enjoyed 
in  common,  and  that  as  to  one  village  (Borivle),  the  plaintiffs 
and  the  defendants  hold,  each  party,  exactly  one-fourth  of  that 
village,  and  give  sepviTtite  Kabul&yats,  or  agreements,  for  their 
respective  shares  of  the  Government  revenue.  The  defen- 
dants appear  to  have  repeatedly  mortgaged  the  moiety  of  the 
village  of  Kolwan,  which  the  plaintiffs  claim  as  family  pro- 
perty, without  any  reference  to  them.  The  plaintiffs,  even 
after  the  institution  of  the  suit,  alienated  two-thirds,  if  not 
tbe  whole,  of  the  village  of  Kochri,  without  reference  to  the 
defendants  or  reservation  of  their  rights.  This  village  is  the 
chief  item  of  the  disposable  family  property  in  the  plaintiffs* 
possession ;  and,  if  they  did  not  regard  it  as  exclusively  their 
own,  their  alienation  of  it  was  a  fraud  on  the  defendants. 
The  plaintiffs,  it  is  plain,  by  such  a  transaction,  deprived 
themselves  of  the  capacity  to  give  up  to  the  defendants  in 
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specie  the  share  which  the  decree  might  award  them  in  that       1873. 


portion  of  the  family  estate.  It  is  said  that  the  inequality  Moro  Vish. 
of  the  value  of  the  possessions,  held  by  the  two  branches,  is  ^^^^"^^^ 
a  proof  that  no  partition  ever  took  place  ;  but  this  inequality,  ^anrsu 
taking  it  to  be  as  great  as  the  plaintiffs  contend,  would  natu- 
mlly  have  led,  years  or  oven  generations  ago,  to  an  insistence, 
by  the  plaintiffs,  on  a  more  equittible  distribution  of  the  joint 
property,  or  to  a  suit  for  partition.  The  more  obviously  un-» 
equal  the  distribution,  the  moro  probable  it  is  that  it  would 
not  have  been  so  long  acquiesced  in,  unless  there  were  good 
reasons  for  acquiescence.  The  evidence  of  the  present  value, 
however,  is,  by  no  means,  satisfactory  ;  the  estimates  of  the 
two  parties  differ  widely,  and  the  evidence  does  not  afford 
moans  of  arriving  at  a  satisfactory  conclusion.  How  far  the 
present  values  of  the  several  parcels  correspond  to  their 
values  fifty  or  seventy  years  ago,  is  a  matter  left  entirely  to 
speculafcion,  and  it  is  in  part  to  shut  out  insoluble  questions  of 
that  kind  that  rules  of  prescription  have  been  established.  Tho 
conduct  of  the  parties  in  living  apart,  in  treating  their  seve- 
Tiil  possessions  as  solely  their  own,  and  in  setting  up  no  claim 
against  each  other  for  half  a  century,  £^rds  evidence  of  a 
partition  which,  we  think,  quite  overcomes  the  presumption, 
weak  as  it  is  in  iiio  case  of  parties  so  remotely  connected,  in 
favor  of  continued  union.  Nurada  says  (I.  W.  and  B.  357) 
that  a  scpartition  in  transactions  for-  ten  years  is  conclusive 
of  a  partition,  and  though  it  is  said  at  Pt.  II.  W.  and  B. 
that  this  rule  has  not  been  adopted  by  the  modern  commen- 
tators, yet  it  is  to  be  found  in  the  Smriti  Chandrikd  (Ch; 
XVI.,  para.  14),  though  it  is  there  ascribed  to  KStydyana* 
But  without  drawing  the  line  of  prescription  so  rigorously  as 
this,  or,  indeed,  laying  down  any  arbitrary  rule  of  general 
application,  we  think  that,  in  this  particular  case,  notwith- 
standing tho  absence  of  any  written  instrument  of  partition, 
tho  balance  of  probability,  on  the  facts  thus  far  considered,  is 
altogether  in  favor  of  division.  It  is  needless,  therefore,  at 
tliis  stage,  to  consider  how  far  the  more  neglect  to  assert 
their  rights  on  Uie  part  of  tho  plaintiffs,  indepcmlently  of 
any  finding  on  tho  fact  of  soparutioUj  deprives  them  of  a 
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1873        remedy,  or  wlietlier,  as  sole  possession  is  j)n*/ia/acit?  proof  of 


MoRo  Visu-  solo  ownership,  the  plaintiffs  are  not  bound  by  limitation,  un- 
VANA  TH. .    Yqhs  they  have  distinctly  proved  some  act  or  some  state  of 


w. 


(tanf-sh      things,  not  possibly,  but  necessarily,  rcferrible  to  common 

V   ITUAXo  ...  A  a.  .A* 

ownership  within  twelve  years  before  the  institution  of  the 
suit. 

The  document,  purporting  to  be  an  agreement  for  a  parti- 
tion of  the  whole  of  the  family  property,  drawn  up  about 
eight  years  before  the  suit  and  signed  by  six  of  the  defen- 
dants, is  put  forward  as  evidence  of  such  an  act.     Two  witnes- 
ses depose  to  the  execution  of  this  document,  and  another  says 
he  attested  the  document  as  executed  by  three  defendants^ 
who  were  not  present,  at  theii*  request.     Besides  these  wit- 
nesses, four  of  the  defendants  depose  to  the  genuineness  of 
tluMr  signatures  to  the  document.     But  of  these  defendants, 
BiUkrishna  Vishvanath  deposes  that  when  the  document  was 
ex(»ciite(l,  his  brothers   Sliivram  and  Keshev,  the  latter  of 
whom  did  not  sign  the  document,  were  separated  from  him. 
He  deposes  that  Shamrav,  the  father  of  Varanashi,  one  of       ^ 
the  defendants,  signed  a  letter,  in  which  he  is  contradicted  by 
two  witnesses.     Sadishiv  Ddmodar,  another  defendant,  says 
he  signed  the  document  at  the  instance  of  Shamrav,  now 
deceased ;  but  he   deposes  also  that  there  was  a  partition  a 
hundred  years  ago,  and  that  the  document,  drawn  up  eight 
years  before  the  suit,  was  meant  to  effect  a  redistribution, 
but  was  never  completed.     Shivrfim  Yeshvant,  the  seventh 
defendant^  deposes  to  the  Hke  effect    The  £amily,  he  says, 
has  been  divided  for  a  century,  and  the  document,  drawn  up 
eight  years  before  the  suit,  was  a  merely  preparatory  step 
towards  a  readjustment  which  was   never  carried   out.     An- 
other witness  also,  while  ho  admits  the  claim,  says  the  families 
have   been  separated   as  long  as  his   memory  goes   back. 
There  was  to  have  been  another  final  memorandum,  he  says^, 
on  a  stamp.     As  to  the  letter  he  agrees  with  one.  witness, 
and  contradicts  two  others. 

Upon  the  whole,  it  seems  most  likely  that  this  document, 
flrawn  up  eight  years  before  the  suit,  was  really  executed  by 
the  parties,  whose  signatures  it  purports  to  bear.     But  three 


Ganksh 
VrrHAL, 
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of  the  alleged  co-sliarers  did  not  sign  it,  nor  is  the  evidence,  ^^^3. 
that  they  joined  in  the  agreement,  satisfactory.  As  to  a  Moro  Vish- 
fourth  co-sharer,  Sh5.mrdv,  a  separate  portion  of  the  estate  y, 
was  given  to  his  daughter  Vdrdnashi,  one  of  the  defendants, 
on  the  express  ground  that  he  was  a  divided  member  of  the 
family,  and  to  that  suit  the  plaintiff  Antiiji  was  an  effective 
party,  though  the  decree  did  not  direct  him  to  give  any  pro- 
perty to  V5,ranashibai.  This  consideration  must  dispose,  at 
the  same  time,  of  any  effect  as  against  the  appellants,  except 
V^rdnashibai,  of  the  letter  written  by  Shamr^v;  and  as  to  her 
it  can  have  no  effect,  because  her  relation  to  the  other  parties 
is  res  judicata.  The  document,  drawn  up  eight  years  before 
the  suit,  being  an  agreement  for  e  partition  or  a  re-partition 
if  it  was  effective  at  all,  superseded  all  the  previous  relative 
rights  of  the  parties  by  a  new  set  which  it  creat-ed  or  defi- 
ned. .  But  it  is,  on  its  face,  defective,  as  wanting  some  sig- 
natures, the  absence  of  which  is  not  satisfactorily  accoun- 
ted for,  and  then  it  is  clear  that  it  was  never  acted  on,  or  at- 
tended to  by  the  parties.  After,  as  before,  its  execution, 
both  branches  dealt  with  their  several  holdings,  as  if  solely 
their  own.  There  was  no  distribution,  no  rendering  of  ac- 
counts, in  accordance  with  the  mutual  rights  conferred  or  es- 
tablished by  it.  There  were  mortgages  and  sales  quite  incon- 
sistent with  it.  Taking  these  facts  into  consideration,  we 
must  hold  that  either  the  document  No.  28  was,  as  some 
of  the  witnesses  say,  a  merely  preparatory  one,  not  intended 
to  have  force  of  itself,  or  else  that  the  agreements  contained 
in  it  were  abandoned,  and  the  rights  arising  from  them  re- 
nounced by  common  consent,  or  through  a  consciousness  that 
they  could  not  bo  given  effect  to  by  reason  of  the  non -ac- 
quiescence of  some  necessary  parties.  Looked  at  by  itself, 
it  does  not  constitute,  under  the  circumstances,  a  document 
on  which  the  plaintiffs  can  now  base  their  claim  ;  while,  as 
proof  of  a  prior  state  of  union,  it  is  more  than  counterba- 
lanced by  its  partial  execution,  by  nothing  having  ever  been 
done  under  it,  and  by  a  course  of  conduct  on  both  sides  in- 
consistent with  its  having  been  regarded  as  embodying 
serious  and  binding  engagements. 
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1873.  Three  of  the  defendants  admit  the  claim  of  the  plaintiffs. 


MoRo  VisH.  The  Subordinate  Judge,  upon  this  and  upon  the  document 

^  drawn  up  eight  years  before  the  suit,  has  held  that  the  do- 

Canksh     fondants  have  admitted  the  union  of  the  family,  and  that^ 

VlTHAL.  .     .  . 

as  the  defendants  are  all  united,  the  admissions  of  some  will- 
bind  all.  But  as  to  the  admissions,  such  as  they  are,  in  this 
document,  these  are  made  merely  as  a  basis  for  an  agreement, 
one  which,  as  we  have  seen,  was  either  never  regarded  as 
final,  or  else  was  forthwith  practically  repudiated  by  all  par- 
ties to  it.  Such  admissions  can  have  no  conclusive  effect, 
and  appear  to  be  of  but  very  little  weight,  except  whea 
strongly  corroborated.  The  admission  of  the  claim  by  throe 
of  the  defendants  requires  a  closer  consideration.  The- mem- 
bers of  a  Hindu  family,  sued  by  other  alleged  members,  can- 
not be  looked  on  in  precisely  the  same  light  as  partners  in 
a  firm  each  authoriaed  to  act  as  the  agent  of  the  others. 
If  they  were  to  be  regarded  in  this  way,  the  action  itself, 
by  alleged  members  against  other  members,  would  be  inad- 
missible. It  would  be  opposed  to  justice  and  reason,  that 
an  embarrassed  member  of  one  branch  should,  through  cor- 
ruption or  spite,  be  able  to  betray  the  interests  of  all  his 
co-parceners  into  the  hands  of  their  adversaries.  The  ad- 
mission may  bind  him  who  makes  it  so  as  to  make  him  joint 
with  the  plaintiff,  who  also  asserts  the  union ;  but  cannot 
bo  allowed  to  weigh  against  his  co-parceners,  who  deny  the 
union  and  perhaps  prove  a  partition.  As  to  the  admitting 
defendants,  the  decree  of  the  Subordinate  Judge  may  be  af- 
finned  in  this  sense  that  they  are  to  be  deemed  co-pareeners 
with  the  plaintiffs,  and  entitled  to  share  the  paternal  estato 
with  them  while  bound  to  throw  their  own  shares  of  that 
property,  when  ascertained,  into  the  aggregate  for  partition, 
but  that  this  is  not  to  affect  their  rights  and  liabilities  with 
reference  to  their  co-defendants,  or  to  affect  property  in  the 
possession  of  those  co-defendants,  except  so  far  as  these  throo 
defendants  may  establish  their  right  to  it  by  a  suit.  They 
will  themselves,  at  the  same  time^  be  liable  to  a  suit  by  their 
late  co-defendants,  if  they  hold  property  either  as  divided  or 
as  undivided  members  of  a  family  with  them  in  ciccess  o£ 


BOMBAY  HIGH  COURT  REPORTS.  459 

what  they  are  entitled  to.    This  is  a  somewhat  complicated        1873 


VlTH\'L. 


process  for  giving  effect  to  the  admissions  of  these  defend-  Moro  Vish- 
ants  ;  but  it  does  not  seem  to  admit  of  simplification,  except  ,^\ 

by  discarding  their  admissions  altogether,  which  would  be  vrTw^^f 
contrary  to  the  usual  practice,  however  conformable  it  might 
be  to  justice  in  the  particular  case.  As  between  them  and 
the  plaintiffs,  these  defendants  are  to  be  regarded  as  united 
with  the  plaintiffs ;  as  between  them  and  their  co-defen- 
dants, this  union  is  not  to  bo  taken  as  adjudicated ;  as  to 
union  or  division  subsisting  between  the  three  and  their  pre- 
sent co-defendants  for  the  purposes  of  any  other  suit,  it  is 
not  to  be  understood  that  any  judgment  is  given,  but  sim- 
ply that  their  property,  such  as  it  may  bo,  goes  with  them 
into  the  plaintiffs'  family. 

With  this  exception,  the  decree  of  the  Subordinate  Judge 
must  be  reversed.     Costs  throughout  on  the  plaintiffs. 

Na'na'bha'i  Harida's,  J.  : — One  set  consisting  of  three  de- 
fendants, answered  that  they  were  willing  to  effect  a  partition 
and  were  unnecessarily  sued.  Tlioy,  in  fact,  admitted  the 
plaintiff's  claim. 

The  other  set,  consisting  of  nine  defendants,  among  other 
things,  answered  that  the  claim  was  barred  by  the  law  of  li- 
mitation ;  that  they  had  been  separate  from  the  plaintiffs  for 
upwards  of  thirty  years ;  and  that  this  suit  was  the  result  of  a 
conspiracy  between  one  of  the  defendants,  who  admitted  the 
plaintiffs'  cfeim,  and  the  plaintiffs. 

The  Subordinate  Judge,  on  remand  from  the  High  Court, 
held,  inter  alia,  that  the  suit  was  not  ban-ed,  and  that  the 
property  in  dispute  was  joint  ancestral  property.  He,  accord- 
ingly, made  a  decree  for  partition  thereof  on  the  4th  Sep- 
tember 1872,  the  one  now  in  appeal  before  us. 

Passing  over  as  unimportant  the  objections,  preliminary 
and  otherwise,  which  were  urged,  as  to  the  valuation  of  tho 
appeal  and  of  certain  items  of  the  property  comprised  in  the 
plaint,  but  which  do  not  affect  the  merits  of  the  case,  it  seems 
to  me  that  the  substantial  questions  raised  in  the  numerous 
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1873.      grounds  of  objection  to  the  Lower  Courtis  decree,  contained 

MoBo  Visa-  in  the  memorandum  of  appeal,  as   argued  before  us,  resolve 

vana'th      ^,  ,         .    . 

,;.  themselves  mto — 

Oanesh 

Vitha'l.  Ist. — Whether  this  claim  is  barred  by  the  law  of  limita- 

tion ? 

2nd. — Whether  the  plaintiffs  are  entitled  to  demand  a 
partition  at  all,  assuming  them  to  be  members  of  an  undi- 
vided family  ? 

3rd. — Whether  they  are  members  of  an  undivided  fami- 
ly f  and 

4th. — What  share,  if  any,  are  they  entitled  to  ? 

It  seems  to  me  that  a  good  deal  of  the  argument  on  the 
questions  of  bar  under  the  law  of  limitation  might  have  been 
spared.  It  is  admitted  that  a  portion  of  the  property,  of 
which  partition  is  sought,  is  now  in  the  possession  of  the 
plaintiffs,  and  another  portion  of  it  in  that  of  the  defendants  ; 
so  that,  if  the  plaintiffs  and  defendants  are  still  members  of 
an  undivided  family,  the  suit  cannot  be  held  barred  under 
CI.  13,  Sec.  1 ,  Act  XTV.  of  1859^  the  law  of  limitation  govern- 
ing this  case ;  SdkJio  Ndrdyan  v.  Ndrdyan  Bhikdji  (c) ; 
Sookh  Lai  v.  Goolzar  (d).  On  the  other  hand,  if  they  do  not 
now  bear  that  character,  no  partition  suit  can  at  all  lie  between 
them,  except  under  certain  specified  circumstances,  which  are 
not  alleged  to  exist  in  this  case,  and  the  question  of  limita- 
tion under  the  Act,  therefore,  becomes  immaterial. 

• 

The  next  question,  however,  whether,  assuming  them  to 
be  undivided,  the  plaintiffs  are  entitled  to  sue  at  all  for  par- 
tition according  to  Hindu  law,  is  one  of  considerable  import, 
ance  and  difficulty.  Learned  and  ingenious  arguments,  based 
upon  various  original  texts,  have  been  addressed  to  us  by  the 
able  pleaders  on  both  sides.  The  plaintiffs  and  defendants 
are  admittedly  descendants  of  one  common  ancestor,  Uddhav. 
The  defendants  are  all  fourth  in  descent  from  him.  The 
plaintiffs,  however,  are,  some  fifth,  and  others  sixth  in  descent 

(c)  6  Bom.  H.  C.  Rep.  A.  0.  J.  238. 

(d)  U  Cdc.  W.  R.   Civ.  R,  223, 
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from  him ;  and  hence,  it  is  urged,  the  latter  cannot  claim  from       ^^^- 
the  former  any  partition  of  property  descended  from  that  Moro  Vish- 
common  ancestor.  v. 

It  is  argued  for  the  appellants  that,  since  the  fifth  and     vrra^L 
remoter  descendants  are,  by  the  law  of  inheritance,  postponed 
to  the  fourth  and  nearer  descendants,  (between  whom  and 
them,  moreover,  other  relations  may  intervene,)  the  former 
are  not  co-parceners  with  the  latter,  and  cannot,  therefore, 
demand  a  partition  from  them.     In  support  of  this  conten- 
tion are  cited  the  passages  of  Kdty5.yana  and  Devala,  quoted 
from  the  Viramitrodaya  in  2  W.  and  B's  Dig.,  Introduction, 
III.,  IV.  ;  Manu  IX.,  186,  with  Kulluka's  comments  on  it ; 
Handa  Pandita's  Comments  on  Devala  ;  Apardrka  on  YSdnya- 
valkya ;  Vyavahara  Madhava  ;  and  Eamal^kar.      Devala's 
passage,  it  is  urged,  applies  to  divided  and  re-united  as  well 
as  to  imdivided  families,  and  not  only  to  the  former  accord- 
ing to  Nilakantha,  who  regards,  by  a  forced  construction, 
the  word  Avihhaktavibhaktdndm  as  a  Karmadhdraya  in  the 
Sense  of  those  who  having  been  divided  have  again  become 
undivided  [or  re-united],  instead  of  as  a  Dvandva,  in  the 
sense  of  divided  or  undivided,  as  one  naturally  reads  it,  all 
the  authorities  being  opposed  to  Nilakantha  on  this  point. 
It  is  further  urged  that  the  law  of  partition  is  inseparably 
connected  with,  and  is,  indeed,  a  part  of,  the  law  of  inheri- 
tance, which  is  clearly  founded  on  the  spiritual  benefit  which 
certain  persons,  according  to  the  religious  ideas  of  the  Hin- 
dus, are  supposed  to  be  capable  of  conferring  on  the  deceased 
by  the  gift  of  the  funeral  cake  ;  that  this  c  ipacity  of  benefit- 
ing the  deceased  does  not  extend  beyond  the  fourth  in  de- 
scent, for  Manu  says,  Chap.  IX.,  186,  "  but  the  fifth  has  no 
concern  with  the  gift  of  the  funeral  cake ; ''  that  this  is  made 
clearer  by  KuUuka  in  his  commentary  ;  and  that  as  the  fifth 
cannot  inherit  during  the  lifetime  of  the  fourth  in  descent, 
so  neither  can  he  claim  any  partition  from  the  latter.     It  is 
also  urged  that,  according  to  Nanda  Pandita :  ''  Up  to  the 
fourth  alone  are  the  Kulyas  called  Sapindas,*'  and  that  "  the 
great-grandson^s  son  gets  no  share  ;'^  that  according  to  Apa- 

rirka,  whose  authority  is  recognized  by  Colebrooke,  Stokes 
59  H  c 
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1873.       177^   "  Up  to  that  ( i.e.,  the  fourth)  the  Kulyas  are  Sapindas 


MoRo  Vi3H-  after  which  the  jmida  relationship  ceases  /'  and  that  accord- 
VANATH      ^g  ^^  Vyavahar  Madhava  "after  that  [  i.€.,  after  the  great- 
Oanksh     grandson,]  there  is  always  a  stoppage  of  the  division  of  the 
wealth  of  the  great  great-grandfather." 

To  this  it  is  replied  that  the  authorities  quoted  do  not 
support  the  contention  of  the  appellants  ;  that  the  doctrine 
of  ancestral  property  vesting  by  birth  in  one's  son,  grandson, 
and  great-grandson,  was  overlooked  by  the  other  side  ;  that 
if  A  died,  leaving  two  or  more  sons  forming  an  undivided 
family,  and  they  died  each  of  them,  leaving  one  or  more  sons, 
and  the  same  thing  happened  regularly  for  several  genera- 
tions, all  the  descendants  of  A,  living  in  a  state  of  union,  as 
in  this  case,  the  authorities  quoted  did  not  prevent  any  of 
such  descendants  below  the  fourth  demanding  a  partition  of 

their  joint  family  property  :   (See 
*  A  Str.  Man.  S.  347) ;  that  they  only 

!„ wont  so  far  as  to  lay  down  that,  if 

*  A  die,  leaving  B,  a  son,  E,  a  grand- 
son, G,  a  great-grandson,  and  J,  a 
great-great-grandson,  the  intenno- 
diate  persons  having  all  prcdeceascMl 
him,  J,  who  stands  fifth  in  descent 
from  A,  cannot  >demand  a  partition 
©f  A's  property,  because  J  had  not 
vested  in  him  by  bii'th  any  interest  in  such   property;   that 
the  same  view  of  the  texts  cited  was  adopted  by  the  learned 
authors  of  the  Digest  (W.  and  B.  Bk.  II.  pp.  II.,  IV  ;  see  also 
Stokes  53,  54,  515,  516,  and  517) ;  that  the  right  to  partici- 
pate docs  not  necessarily  cease  at  the  4th  descent ;  see  Stokes 
290,  291  ;  that  the  expression  AvibhaktavibhaMdndm  in  the 
text  from  Devala  must  be  taken  to  be  a  Karmadhdraya  com- 
pound, as  Nilakantha  takes  it,  and  not  a  Dvandva,  for  other- 
wise   the  word    bhuyo  (again),  which  implies   a  previous 
partition,  becomes  inapplicable  to  one  member  of  that  com- 
pound ;  that  Nilakantha's  authority  on  this  side  of  India  is 
entitled  to  more  respect  than  that  of  Nanda  Pandita  or  of 
Apadlrka;  that,  if  Nilakantha  is  right  in  his  interpretation 
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of  Devala,  the  text,  which  apparently  limits  the  right  of        ^^^^- 
partition  to  the  fourth  in  descent,  refers  only  to  cases  of  re-  Moro  Vtsh- 

VAN A  TH 

united  co-parceners  and  not  to  undivided  ones ;  that,  there  ,,'. 
being  no  question  here  of  partition  among  re-united  co-par-  y  itual! 
ceners,  the  text  from  Devala  does  not  apply ;  that  in  an  un- 
divided family  Sajnnda  relationship  extends  to  the  seventh 
and  in  a  divided  and  re-united  one  only  to  the  fourth,  in 
descent  from  the  common  ancestor ;  that  one  of  the  original 
plaintiffs,  who  was  fourth  in  descent  from  Uddhav,  the  com- 
mon ancestor,  and  died  pending  the  suit,  is  now  represent- 
ed by  his  two  sons,  and  that,  the  whole  of  the  property  being 
still  the  undivided  property  of  the  family,  any  of  the  co- 
owners  may  compel  a  pirtition  of  it. 

This  is  a  mere  summary  of  the  arguments  addressed  to  us 
on  this  part  of  the  case.  Upon  a  consideration  of  the  autho- 
rities cited,  it  seems  to  me  that  it  would  bo  difficult  to  up- 
hold the  appellants*  contc^ntion  that  a  partition  could  not,  in 

any  case,  (other  than  that  of  absence  in  a 
foreign  country)  bo  demanded  by  descendants 
of  a  common  ancestor,  moro  than  four  degrees 
removed,  of  property  originally  descended 
from  him.  Take,  for  instance,  the  case  put  in 
the  margin  :  A,  the  original  owner  of  the  pro- 
perty in  dispute,  dies,  leaving  a  son  1^  and  a 
grandson  C,  both  members  of  an  undivided 
family.  B  dies,  leaving  C  and  I),  son  and 
grandson,  respectively  ;  and  C  dies,  leaving  a 


I 

I 

D 


E       F 


son  T>  and  two  grandsons  by  him,  E  and  F.  No  partition 
of  tho  family  property  has  takctf  place,  and  D,  B,  and  F,  are 
living  in  a  state  of  union.  Can  E  and  P  compel  D  to  make 
over  to  them  their  share  of  tho  ancestral  property  ?  Accord- 
ing to  the  law  prevailing  on  this  side  of  India  they  can,  sons 

being     equally    interested    with  their  father  in  ancestral 

property  ;  1  Str.  H.  L.  177 ;  2  Ibid.  316 ;  Mit.    Ch.   1   Sec. 

I.,  27,  and  Sec.  V.  3,  5,  8,  and  II ;  Yyav.  May.,  Ch.  IV., 

Sec.  VI.,  13. 
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In  the  same  way,  suppose  B  and  C  die,  leav- 
ing A  and  D  members  of  an  undivided  family, 
after  which  A  dies,  whereupon  the  whole  of 
his  property  devolves  upon  D  who  thereafter 
has  two  sons  E  and  P.  They,  or  either  of 
them,  can  likewise  sue  their  father  D  for  parti- 
tion of  the  said  property,  it  being  aneesfcral. 

Now,  suppose  B  and  C  die,  leaving  A,  D,  and 
Dl  ,  members  of  an  undivided  family,  after 
which  A  dies,  whereupon  the  whole  of  his  pro- 
perty devolves  upon  D  and  Dl  jointly,  and 
that  D  thereafter  has  two  sons  E  and  F,  leav- 
ing whom  D  dies.  A  suit  against  Dl  for  par- 
tition of  the  joint  ancestral  property  of  the  family  would  be 

perfectly  open  to  E  and  F,  or  even  to  G  and  F,  if  E  died 

before  the  suit.     It  would  be  a  suit  against  Dl  by  a  deceased 

brother's  sons  or  son  and  grandson  :  Vyavah^ra  Mayukha^ 

Chap.  IV.,  Sec.  IV.,  21. 
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But  E  and  F  are  both  fifth  and  G  sixth  in  descent  from 
the  original  owner  of  the  property,  whereas  D  and  Dl  ajo 
only  fourth. 


Suppose,  however,  that  A  dies  after  D,  leaving  a  great- 
grandson  Dl  and  the  two  sons  of  D,  E,  and  P.  In  this  case 
E  and  F  could  not  sue  Dl  for  partition  of  property  descend- 
ing from  A,  because  it  is  inherited  by  Dl  alone,  since  E  and 
F,  being  sons  of  a  great-grandson,  are  excluded  by  Dl  ,  A's 
surviving  great-grandson,  the  right  of  representation  extend- 
ing no  further.  See  Jaganndtha's  Comment  on  Text 
CCCLXX.  at  2  Colebrooke's  Dig.  512,  517 ;  1  Norton's  L.  0. 
299  ;  Str.  Man.  Sec.  323 ;  2  Str.  H.  L.  327. 
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Fl  ,andB2,C2,D2,E2,andF2,as  Mono  vish- 
additional    descendants  of    A,  all     ^^^''^ 
forming  an  undivided  family,  might      Ganesh 
render  the  case  a  little  more  com- 
plicated and  affect  the  value  of  their 
shares,  but  could  not  destroy  the 
right,  if  any,  of  B  and  P  to  share 
the  joint  family  property  with  the 
other  members. 

The  rule,  then,  which  I  deduce 
from  the  authorities  on  this  subject, 
is  not  that  a  partition  cannot  bo 
demanded  by  one  more  than  four  degrees  removed  from  the 
acquirer  or  original  owner  of  the  property  sought  to  be  divi- 
ded, but  that  it  cannot  be  demanded  by  one  more  than  four 
degrees  removed  from  the  last  owner,  however  remote  he 
may  be  from  the  original  owner  thereof.  [In  addition  to 
the  above  authorities,  consult  1  Norton's  L.-  C.  292  ;  2  Cole- 
brooke's  Digest,  Text  CCOLXIX,  page  479 ;  also  pages  512, 
515  ;  Str.  Man.  Sec.  347.] 

If  it  were  n^ecessary,  therefore,  in  this  case  to  determine 
this  nice  question  of  Hindn  law,  I  should  feel  inclined,  in  the 
absence  of  any  precedents  to  the  contrary,  to  hold  the  plain- 
tiffs not  precluded  from  suing  for  partition  by  reason  simply 
of  their  distance  from  Uddhav  from  whom  the  property  in 
question  has,  as  admitted,  originally  descended.  But  it  is 
not  necessary  to  determine  it,  as  the  appeal  to  us  can  be  sa- 
tisfactorily disposed  of  on  the  3rd  point ;  and  hence  the  ques- 
tion, whether  the  disputed  compound  Avibahktavibhaktd' 
ndm  in  Devala^s  text  should  bo  interpreted  as  a  Karmadkd- 
raya,  according  to  Nilakantha,  or  as  a  Dvandva,  according  to 
the  other  authorities,  must  remain  an  open  question  to  be 
mooted  again  when  a  proper  case  arises.  I  may  state,  how- 
ever, that  I  perfectly  a^ree  with  the 
•West&Baiiler  Bk.     .        '  ,  i.     /    -.^ 

II.,  pp  ii-iv.  learned  authors  of  the  Digest  in  their 

view  of  the  matter.*  It  is  more  natural 
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to  regard  it    as  a    Dvandva  compound.     Regarding  it  as 

such,  Devala  may  be  taken  to  lay  down 
a  general  rule  for  all  "  Kulyas*  resid- 
ing together/'  '  undivided  [or]  divided' 
[and  re- united].  This  view  is,  indeed,  open  to  the  objection 
urged  against  it,  that  the  expressi  on  bhuyo  'again'  or  'further' 
necessarily  implies  a  previous  partition  among  the  '  Kulyas 
residing  together/  which  would  be  a  contradiction  in  tenna 
to  predicate  of  them  if '  undi vi  ded.'  But  it  must  be  observ- 
ed that  critical  eyes  not  unfrequently  discover  inaccurate 
expressions  in  all  literary  compositions,  in  metrical  ones  more 
especially;  and  that  both  Jagann&tha  and  his  translator 
Colebrooke,  no  ordinary  authority  on  such  a  subject,  regard 
that  expression  as  applicable  only  to  one  member  of  that 
compound  and  not  to  the  other  :  2  Digest,  Book  V.,  Texfc 
LXXXI ;  Jaganndtha  says,  "  second  {bhuyo)  does  not  relate 
to  a  partition  among  'undivided  parceners,  for  it  is  a  rule 
that  an  epithet  which  is  liable  to  objection  is  superfluous.'* 
And  it  must  also  be  observed  that,  besides  Nilakantha's  con- 
struction being  forced,  it  seems  liable  to  another  and,  perhaps, 
a  graver  objection,  that  it  leaves  a  whole  class  of  cases  un- 
provided for,  namely,  cases  of  families  which  have  continued 
joint  for  more  than  four  generations.  If  the  text  of  Devala 
does  not  refer  to  such  families,  but  only  to  re-united  ones, 
as  Nilakantha  interprets  it,  there  seems  to  be  no  limitation 
whatever  as  to  the  right  of  partitioning  property  owned  by 
them  ;  and,  accordingly,  any  descendant  of  the  common  an- 
cestor, however  remote,  may  demand  a  partition  from  any 
other  however  near.  This  does  not  seem  to  harmonize  with 
the  law  of  inheritance,  which  restricts  the  right  of  represen- 
tation to  the  great-grandson,  and,  in  his  absence,  prefers  a 
number  of  other  relatives  to  the  great-great-grandson.  Be- 
sides, Devala  must  te  taken  to  be  the  best  interpreter  of  his 
own  meaning,  and  we  find  another  text  of  his,  not  noticed 
by  Nilakantha,  which,  on  being  compared  with  the  other, 

shows  clearly  that  the  text  relied  upon 
(1)  2  Dig.  Bk.  V.  ^^  ^Yio  latter  (1)  was  never  intended  by 

the  former  to  be  restricted  to  re-united 
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families .  It  is  as  follows  : — ''  So  far,  namely,  as  far  rz.9  (lie  fourth        1 873, 


in  descent  relatives  are   Sapindas  or  connected  by  funeral  Moro  Vish 
oblations ;  beyond  him  the  funeral  cake  is  rescinded  :  sages       ^  „. 
declare  partition  of  inheritable  property  to  be  co-ordinate  with     ^^^^ 

(2)  Ibid  LXXXII  ^^^  ^^^^  ^^  funeral  cakes  "  (2).  From  this 

last  clause,  in  which  Devala  states  the 
reason  of  the  law  restricting  the  right  to  the  fourth,  it  is 
evident  that  Dovala  is  not  speaking  specially  of  re-united 
families. 


Again,  the  interpretation,  put  by  Nilakantha  upon  the  text 
of  Devala,  does  not  agree  well  with  the  texts  of  Brihaspati 
given  at  2  Dig.  511,  512,  some,  of  these  are  cited  by  him 
(Stokes  54,  paras.  23  and  24)  and  he  says  they  refer  to  per- 
sons living  in  the  same  district ;  "  because,  where  they  reside, 
in  different  districts,  it  will  descend  even  to  the  fifths  as  is  de- 
clared by  Brihaspati  in  treating  of  residence  in  other  lands  : 
'  Bo  ho  the  third  person,  or  the  fifth,  or  even  the  seventh, 
[that  is,  in  the  second,  or  fourth,  or  even  in  the  sixth  degree,] 
he  shall  receive  the  share  that  gradually  descends  to  him, 
on  full  proof  of  his  birth  and  family  name'  '^  (3) .    Brihaspati  is 

here  admittedly  providing  a  rule  for  persons 
residmg  m  a  foreign  country.  They  need 
not  necessarily  bo  re-united.  They  may  bo  either  undivided 
or  re-united.  There  is  no  warrant  for  saying  Brihaspati's  rule 
is  only  for  re-united  persons.  On  the  contrary,  Brihaspati 
himself,  in  another  text  on  the  same  subject,  also  not  noticed 
by  Nilakantha,  declares,  "  whether  a  partition  be  or  be  not 
made,  whenever  an  heir  appears,  and  the  property  descended 
to  parceners,  he  shall  receive  his  share,^^  showing  clearly  that 
he  does  not  mean  to  exclude  from  his  rule  undivided  persons 
residing  in  a  foreign  country.  Nilakantha's  interpretation 
is,  moreover,  opposed  to  the  express  terms  of  the  text  of 
KatyAyana  cited  by  him,  for  it  lays  down  the  same  rule  as 

Devala,  commencing  "  should  a  younger  son 
die  before  partition/'  &c.  (4).  This  rule,  too, 
not  to  be  inconsistent,  Nilakantha  says,  (5) 
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MoBo  VisH-  one,''  as  if  K^ty%ana  was  ignorant  of  the  word  re-united, 
▼AtfATH      ^^^  j^  j^g  ignorance  used  the  expression  avihhakte  nuje  prete 
Ganbsh      should  a  younger  son  die,  uyidivided,  or  '  before   partition', 
instead  of  sansrishte  nuje  prete. 

As  observed  before,  it  is  not,  however,  absolutely  necessary 
to  decide  the  second  point  shortly  discussed  above ;  for  the 
view  which  I  take  of  the  evidence  recorded,  enables  me  sa- 
tisfactorily to  dispose  of  this  case  without  pronouncing  any 
decision  on  it.     The  Subordinate  Judge  finds,  and  the  evi- 
dence in  the  case  perfectly  justifies  him  in  finding,  that  the 
parties  hav^  been  living  separate  for  upwards  of  50  years  ; 
that  they  have  had  separate  dealt  ngs ;  that  they  have  been 
separate  in  food  and  worship  ;  and  that  they  have  been  in 
possession  of  separate  portions  of  the  property  now  in  dis* 
pute.     It  also  appears  from  the  evidence  that  during  all  that 
time  their  earnings  and  expenditure  have  been  separate, 
that  they  have  separately  dealt  with  the  separate  properties 
in  their  respective  possession  as  their  ovni  exclusive  proper- 
ties ;  and  that  they  have  never  rendered  accounts  of  profits 
and  expenses  to  each  other.     All  these  facts  may  be  taken 
as  clearly  established  upon  the  evidence  of  reliable  witi^esses, 
whose  ages  vary  from  42  to  72  years,  and  all  of  whom  say 
they  have  witnessed  this  state  of  things  among  the  parties 
ever  since  they  remember.     Such  being  the  case,  are  we  to 
regard  them  as  members  of  an  undivided  family  ?    The  Hin- 
du law,  no  doubt,  presumes  every  family  to  be  joint;  but 
the  strength  of  this  presumption  necessarily  varies  in  every 
case.     The  presumption  of  union  is  stronger  in  the  case  of 
brothers  than  in  the  case  of  cousins,  and  the  farther  you  go 
from   the  founder  of  the  family  the  presumption  becomes 
weaker  and  weaker  :  2  Str.  H.  L.  347. 


Such  presumption,  then,  in  this  particular  case  must  be 
very  weak  indeed ;  and  the  question  is,  has  it  been  rebutted 
by  the  evidence  recorded  ?    It  would  be  difficult  to  hold  it 
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has  not.      Tlie  nbovcmentioned  facts,        ^873. 


*  See  on  this  subject  10 
W.R.  148;  Grady's  HL. 
279,282;  17W.  R.210; 
7Har.  372;3B.  H.  0., 
A.  C.  J.,  173  ;  3  B.  L. 
K.,  P.  C,  41  ;  S.  C.  12 
W.  R.,  P.  C,  40  ;  Elb. 
S.  210 ;  1  Beng.  S.  D 
A.  R.  13  ;  2  Str.  H.  L. 
387,  395,  398;  Steele 
56,  213  ;  West  and  Biih- 
ler.  Book  II.  68,  69 ; 
2  Dig.  491,  493,  496, 
497.  503,  504  ;  Vyav. 
I>arp.  541,  544  ;  I  Str. 
H.  L.  226—29. 


each  and  all,*  point   very  strongly  to  Moro  Visu. 
an  actual  partition  at  some  remote  pe- 


riod, of  which  the  absence  of  any  direct 
evidence  now  cannot  reasonably  be  con- 
sidered to  tell  against  it ;  and  the  Subor- 
dinate Judge  would  have  himself  found 
partition  among  the  parties,  if  he  had 
not  fallen  into  the  eiTor  that  the  same 
could  not  be  legally  inferred  from  those 
facts,  *' unless  it  were  proved  that 
they  have  held  possession  of  separate  portion^  of  the  fami- 
ly property  equal  to  their  shares."  This,  however,  is  not 
necessary;  for  at  a  partition  each  co-parcener,  though  entitled, 
is  not  bound  to  take  property  equal  to  his  share.  So  that, 
if  when  an  actual  partition  takes  place,  he  chooses  to  be  con- 
tent with  less  than  what  he  might,  if  so  inclined,  insist  upon 
having  as  his  share,  it  cannot  bo  afterwards  permitted  to 
him  or  his  sucessors  to  deny  the  fact  of  such  partition  and 
base  such  denial  upon  proof  that  the  property  in  his  or  their 
possession  is  less  than  his  or  their  share.  The  question  in 
each  case  of  disputed  partition  is  pure  and  simple,  partition 
or  no  partition.     If  partition  is  proved,  the  inequality  of  the 

shares  in  their  possession  at  any  parti- 
cular time  is  perfectly  immaterial.f  It 
is  final  and  cannot  be  re-opened,  except 
in  a  case  of  fraud  or  mistake,  or  sub- 
sequent recovery  of  family  property, 
and  none  such  is  alleged  here.  "  Once 
is  the  partition  of  inheritance  made; 
once  is  a  damsel  given  in  marriage,  and 
once  does  a  man  say  I  give  :*'  these  three  are  by  good 
men  done  once  for  all  and  in^evocahly — Manu  IX.,  47.  The 
facts  shortly  set  forth  above,  leave  no  doubt  that  a  partition 
did  take  place  in  the  family  at  some  remote  period  of  time 
beyond  the  reach  of  living  memory.  The  plaintiffs,  no  doubt, 
contended  that  it  was  merely  for  each  other's  convenie^ice  that' 
they  dined  separate  and  held  properties  separate.  But  the 
60  HC 


V. 

Oantsii 

VlTHAL. 


+  See  2  Dig.  486  ;  Sto- 
kes  51,  380,381;!  Mori. 
Dig.  24,  pi.  108  ;  West 
and  Biihler,  Bk.  II.  33, 
45,  46  ;  /;.  Af.  Pii^futma 
V.  L.  M.  GooTuppa^ 
Mad.  Sudder  Court,  Dec. 
1859,  p  84;  2S.  D.  A. 
N.  W.  P.  Sel.  Rep.  69  ; 
1  Norton's  L.  C.  308. 
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1873.       onus  of  proving  this  lay  upon  them  :  1  B.  H.  C.  43;  and  they 


MoRo  ViBH.  have  entirely  failed  to  prove  it.     There  is,  it  must  be  noticed* 
^  some  evidence  on  the  plaintiffs'  side,  that  some  of  the  defen- 

Ganesh  Jants,  by  their  conduct  in  1856,  admitted  the  ezistence  of 
union  at  that  time.  Exhibit  No.  28  is  a  document,  signed  by 
some  of  the  defendants,  in  which  they  agreed  with  the  plaintiffs 
to  make  a  division  of  what  they  respectively  had  in  their  pos- 
session.  This  document  cannot  be  taken  to  have  any  value 
as  against  those  defendants  who  have  not  signed  it,  and  even 
as  against  those  who  have  signed  it,  it  does  not  operate  as  an 
estoppel.  It  appears,  as  they  say,  that  it  remained  incom- 
plete and  was  never  carried  out,  but  tacitly  abandoned  by  all 
the  parties  to  it,  the  plaintiffs  themselves  never  having  attemp- 
ted to  enforce  it,  and  having,  moreover,  subsequently  sold 
some  property,  which  was  in  their  possession,  treating  it  as 
solely  thoir  own.  Upon  the  whole,  the  evidence  for  the 
defendants  in  support  of  a  partition  seems  to  me  greatly  to 
preponderate  over  that  for  the  plaintiffs,  having  due  regard 
to  the  presumption  of  Hindu  law  that  a  family  is  united  until 
the  contrary  is  proved  ;  and  I  would,  accordingly,  if  there 
were  no  special  reason  for  acting  otherwise,  reverse  the  deci- 
sion of  the  Lower  Court  with  all  costs  upon  the  plaintiffs. 
But  in  this  case  there  is  such  a  special  reason.  Some  of  the 
defendants  have  admitted  the  plaintiffs'  claim  and  have  shown 
a  desire  to  be  regarded  as  their  co-parceners ;  and  they  have 
not  appealed  against  the  Subordinate  Judge's  decree.  It  is 
only  just,  therefore,  to  allow  the  plaintiffs  to  effect  a  partition 
with  them  of  any  ancestral  property  in  the  possession  of 
cither  ;  and  I,  accordingly,  concur  in  confirming  the  Subor- 
dinate Judge's  decree,  so  far  as  it  affects  the  said  defendants, 
reversing  it  with  costs  as  to  the  other  defendants. 

Decree  amended  accordingly • 
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rAppBLLATE  Civil  Jurisdiction.] 

^  ^  1873 

October  2. 


Special  Appeal  No,  4  of  1873.  ^ 


Va'sudev  Pandit Plaintiff  and  Appellant. 

The  Collector  opPu'na.  . .  Defendant  and  Respondent. 

Act  XL  of  1852  —Inam  Commissioner's  decisions. 

The  Inam  Commi&sioner's  deciaions,  under  Act  XL  of  1852, 'on  mat- 
ters falling  within  his  jurisdiction,  are  final,  except  when,  and  as  modified 
by  an  appeal  to  Government  in  its  judicial  capacity  imder  the  Act ;  and 
binding  not  only  upon  the  In^mdar,  but  upon  the  Government  itself  in 
its  executive  capacity :  and  where  a  Government  officer  infringes  the 
rights  of  an  Ijiamdar  thus  determined,  an  action  lies  against  him  in  the 
Civil  Court. 

rpHIS  was    a  special  appeal  from  the  decision  of  R.  H. 
Pinhoy,  Judge  of  the  district  of    Piiiia^   confirming  the 
decree  of  M.  B.  Baker,  Assistant  Judge. 

The  facts  of  the  case  are  briefly  these  :— 

The  British  Government,  by  their  representative,  Sir 
Thomas  Munro,  granted  in  1818  the  village  of  Kerur,  in  the 
Bolgaum  CoUoctorate,  as  Inam  to  Bhdu  Maharaj,  the  plaintiff's 
ancestor.  In  1838  the  Government  were  pleased  to  effect 
an  exchange  between  that  village  and  the  village  of  Vadgam 
in  the  Puna  district,  and  a  saiuid  was  duly  issued  by 
Mr.  Mill,  the  Collector,  granting  to  Tatii  and  Did^,  the  sons 
of  Bhau  Mdh5,rd],  ''the  village  of  Vadgam,  includ- 
ing the  garden  and  pasture  lands  and  the  stream  in  Inam, 
on  the  same  footing  as  the  grant  of  Kerur."  Under  the 
provisions  of  Act  XI.  of  1852,  the  In&m  Commissioner  in- 
stituted inquiries  with  respect  to  the  village  of  Vadgam,  and 
determined  that  '*  the  whole  of  that  village,  excepting  only  the 
rights  and  privileges  of  ancient  Hdkdars  and  Indmddrs, 
should  be  continued  in  Inam  to  the  male  descendants  of 
Bhiu  Mahdni].''    In  1869  the  Collector  of  lYma  opened  a 
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^^'^^  quarry,  and  removed  some  stones  and  sand  from  Vadgam. 

Vasiidev  The  plaintiff,  therefore,  sued  him  in  the  Assistant  Judge's 

^,^  Court  to  recover  damages,  and  obtain  an  injunction,  restmin- 

TuE    Col-  jnor  the  Collector  from  interfering  with  the  plaintiff's  proprie- 

LKCTOR  OP        °        ^  ^  r  x-      r 

TV's  A,       tary  rights. 

Both  the  Courts  below  rejected  the  plaintiff's  claim  on  the 
ground  that  the  grant  of  the  village  of  Vadgam  did  not 
include  a  proprietary  title  to  the  bed  of  the  stream  from  which 
the  stone  and  sand  were  removed,  but  gave  to  the  plaintiff 
only  the  revenues  of  the  village. 

The  special  appeal  was  heard  by  West  and  Na'na'bha'i 
Harida's,  JJ. 

£ahiravnuth  Mangesh  for  the  special  appellant,  the 
original  plaintiff : — The  real  question  in  this  case  is  not  what 
\»iis  granted  to  the  plaintiff  under  his  sancid,  but  what  was 
determined  by  the  Indm  Commissioner  to  have  been  granted 
under  it ;  for  the  determination  of  the  In^m  Commissioner  is 
conclusive,  and  cannot  be  avoided  by  the  Civil  Courts  :  Act  XI. 
of  1852.  According  to  the  proper  construction  of  the  sanad 
itself,  the  whole  village,  including  the  lands,  is  granted,  and 
not  merely  the  revenues.  The  only  exception  is  made  in 
favour  of  petty  HalcMrs  and  Indmddrs,  who  have  in  a 
measure  acquired  prescriptive  rights.  The  grantees  have 
besides  agreed  to  pay  a  iiazardnd,  in  consideration  of  which 
the  Government  have  conveyed  to  them  absolute  proprietor- 
ship of  the  entire  village. 

Dhirajldl  Mathurddds,  Government  Pleader,  for  the 
respondent : — The  decision  of  the  Indm  Commissioner  ia 
not  conclusive.  The  Government  can  always  resume  grants ; 
and  by  their  action  in  opening  the  quarry  and  defending 
this  suit  they  have  shown  their  intention  of  resuming  a  part 
of  what  they  had  given,  »even  supposing  that  they  had  given 
the  whole  village  without  any  reservation.  But  the  Inim 
Commissioner  could  not  grant  more  than  what  had  been 
granted  to  the  plaintiff  by  Mr.  Mill's  sanad,  which  conyeya 
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the  revenues  only.     At  any  rate,  np  suit  lies  against  the        1^73 

Government :  Regulation  XXIX.  of  1827.  Vasudev 

Pandit 

The     judgment      of    the     Court      was     delivered      bv     ,..    "u 

,  "^      The  Col- 

West,  J : — The  judgments  of  the  Courts  below  in    this   case   lector  of 

Pu'na. 
have  proceeded  upon  their  interpretation  of  the  grant  made  to 

Bhiiu  Mah^rdj  by  Sir  T.  Munro  in  1818,  confirmed  by  the 
Honourable  Mountstuart  Elphinstone,  of  the  village  of  Kerur 
in  the  Southern  Maratha  Country,  and  of  the  subsequent 
grant  of  the  village  of  Vadgam  in  the  Puna  District  in 
exchange  for  Kerur.  The  latter  grant  refers  to  the  former 
and  embodies  its  terms.  If  we  felt  ourselves  free  to  dispose 
of  the  case  on  a  construction  of  those  documents,  we  should 
have  considerable  difficulty  in  saying  that  they  were  meant 
to  convey  more  than  the  revenue  arising  from  the  village. 
The  view  taken  by  the  Courts  below  was,  that  their  opera- 
tion was  thus  limited,  and  this  appears  to  be  supported  by 
tlio  case  of  Vdman  v.  Collector  of  Thdna  {a)  and  the  case  of 
Krlshnardv  Qanesh  v.  Ramjrdv  (6)  there  referred  to.  But 
the  disposal  of  the  present  case  is  to  be  governed  by  wholly 
different  considerations — considerations  which  we  cannot 
but  think  would  have  had  a  decisive  effect  in  the  District 
Court,  had  they  been  duly  pressed  upon  the  attention  of  the 
Judge  presiding  there.  The  rights  of  the  Indviddr  have 
been  weighed  and  adjudicated  on  by  the  InSm  Commissioner 
under  Act  XI.  of  1852.  The  duty  of  that  officer,  as  laid 
down  in  Rule  1  of  Schedule  A  to  the  Act,  is  "  to  investi- 
gate *  *  *  the  titles  of  persons  holding  or  claiming 
against  Government  the  possession  or  enjoyment  of  InSms 
or  Jahgeers,  or  any  interest  therein,  or  claiming  exemption 
from  the  payment  of  land  revenue."  According  to  Sec.  7  of 
the  Act,  '^  no  decision  or  order  of  the  In^m  Commissioner  * 
shall  be  questioned  or  avoided  in  any  Court  of  law."  His 
judgment  is  final  on  the  matters  that  fall  within  his  juris- 
diction, and  by  Rule  13  of  Schedule  A  "  Decisions  affecting 
any  lands,  or  any  interests  therein,  passed  under  this  enact- 
ment shall  be  carried  into  execution  by  the  Collector  or 
-  (a)  6  Bom.  H,  C.  Hep,  A.  C.  J.  191.  {b)  4  Ibid  1, 
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1873        chief  revenue  authority  of  the  district  in  which  the  lands  to 

Vasudbv  which  they  relate  are  situated^  at  the  requisition  of  the  Inam 

Pandit      Commissioner  or  his  Assistant,  in  any  manner  which  may 

The  Col-  from  time  to  time  be  prescribed  by  the  Governor  of  Bombay 

^Pu'NA.*^     in  Council/'      The  Indm  Commissioners  decree  of  1859, 

therefore,  which  is  contained  in  a  document  which  we  have 

before  us,  is  conclusive  as  to  the  rights  of  the  In&mddr  as 

against  the  Government.      The  document  containing    the 

Collector's  intimation  to  the  Lidmddr  of  the  terms  on  which 

he    is  thenceforth  to  possess  and  enjoy  the    property  to 

which  it  relates,  must  be  taken,  as  against  tho  Collector,   to 

bo  an  execution  of  the  Inixn.  Commissioner's  decree  in  the 

manner  prescribed  by  CJovernmcnt. 

The  real  question  for  decision  thus  becomes  :  What  was  it 
that  was  awarded  ip  the  Indmddr  by  the  Commissioner  and 
placed  in  his  possession  and  enjoyment  by  the  Collector  ? 
What  the  reasons  were,  which  moved  the  Jn&m  Commis- 
sioner to  such  or  such  a  decision,  and  whether  they  were  logi- 
cally sound  ones  or  not,  are  not  matters  that  can  be  controvert- 
ed in  any  other  Court.  The  judgment  of  the  In^m  Commis- 
sioner, after  a  statement  of  the  circumstances  under  which 
the  village  of  Vadgam  had  come  into  the  possession  or 
vaJdvdt  of  the  claimant,  Tatid  Mdhdrdj,  and  of  the  authority 
vested  in  the  grantor  (Sir  T.  Munro)  of  the  village  taken  in 
exchange  for  it,  proceeds  to  award  to  the  Indmddr  the  wholo 
village  saving  only  the  rights  of  the  ancient  (or  prescriptive) 
Uakddrs  and  Indmddrs.  The  words  employed  are  bdki 
darobast  gdv  chdlvdvd :  "  Let  the  whole  remainder  of  tho 
village  continue "  (in  the  enjoyment  or  possession  of  the 
Indrnddr^a  family);  and  these  words,  following  the  express  ex- 
ception of  the  charges  in  &vour  of  Hdkddrs  and  petty  Indm- 
ddrSf  would  naturally  be  construed  as  an  adjudication  of  all 
proprietary  rights  free  from  exceptions  of  any  kind,  except 
those  specified.  But  further,  the  order  purports  to  be  made 
under  Schedule  B,  Rule  I.  of  the  Act.  That  rule  is  as 
follows : — 

*'  All  lands  held  under  a  specific  and  absolute  declaration 
by  tho  British  Government,  or  any  competent  officer  acting 


% 


?U'NA. 
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under  it,  that  they  were  to  bo  continued  hereditarily  or  in         ^^^^ 
perpetuity  exempt,  wholly  or  partially,  from  the  payment  of     Vasudkv 
revenue,  are  to  be  so  continued,  according  to  the  purport  of  ^^ 

such  declaration."  /"^  „  ^'^^' 

K>uvy»«.    vav^v/.<«..urwAvru..  LECTOR       Of 

What  it  refers  to  is  the  right  to  hold  lands,  not  to  collect 
revenue,  and  the  two  things,  besides  being  easily  distinguish- 
able in  their  own  nature,  are  separately  specified  in  Schedule 
A,  Rule  L  of  the  Act,  as  matters  for  the  investigation  of  the 
Iniim  Commissioner.  When,  therefore,  with  express  refer- 
ence to  a  rule  applicable  only  to  lands,  he  says  that,  saving 
particular  charges,  the  whole  village  is  to  go  on,  or  for  the 
future  be  in  the  possession  or  enjoyment  of  the  Indmddrs 
family,  wo  must  necessarily  construe  this  order  as  adjudging 
the  lands  and  not  merely  the  revenues  of  the  village  to  the 
claimant.  A  minute  specification  of  the  several  items  com- 
prised, or  meant  to  bo  comprised,  in  the  aggregate  awarded, 
is  not  to  be  looked  for  in  the  final  order  of  a  tribunal,  before 
which  the  claimant  was  not  allowed  to  argue  his  own  case 
out,  and  could  not  be  represented  for  this  purpose  by  an 
advocate.  However,  it  may  have  been  early  in  the  century, 
it  is  certain  that  by  the  year  1859  the  value  of  the  rights  of 
Government,  apart  from  the  right  of  taking  i*evenue  from 
the  holders  of  land  for  agricultural  purposes,  was  thoroughly 
understood.  Questions  suggesting  the  distinction  between 
the  two  must  have  continually  arisen  in  the  inquii'ies  con- 
ducted by  an  Indm  Commissioner,  and  no  reasonable  doubt 
can  be  entertained  that,  when  the  whole  village  was  awarded 
to  Tdtiii  Mahdnlj,  nothing  less  than  the  whole  was  really 
meant,  saving  only  the  charges  on  its  proceeds  expressly 
excepted. 

The  order  (21)  issued  in  June  1861,  is  not  onlj  consistent 
with  this  view  of  the  In&m  Commissioner's  award,  but  seems 
inconsistent  with  any  other.  '*  The  village  of  Vadgam,  "  it 
says,   '^has  been  (granted  to  or)  held  in  /nam  by  you.*' 

*  *  '*  The  In&m  Commissioner  has  passed  an  order  con- 
tinuing the  enjoyment  of  the  said  land  to  you  hereditarily.'* 
Then,  after  stating  the  inconveniences  of  a  tenure  dependent 
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1873        on  lineal  succession,  the  Collector  continues  :  "  In  order  to 


Vasudev    remove  these  obstacles,  the  Government  has  resolved  to  take 

^  an  annual  Tiazardnd  of  one  anna  per  rupee  on  the  assess- 

Thb    Col-  ment'^  *     *  ''and  to  raise  no  obiection  to  (the  treatment  or 

LECTOR  OP  ,  ^  . 

Puna.  enjoyment  of)  the  said  land  as  private  property  by  your- 

self^ your  heirs^  &c/^  Further  on,  the  payment  of  '  occasion- 
al' is  allowed  as  a  substitute  for  the  '  annual'  TWbzarand  :  and 
if  this  alternative  be  adopted,  it  is  said  that ''  whenever  there 
shall  be  a  transfer  of  the  land  from  the  possession  of  one 
person  to  another,  notice  will  have  to  be  given  to  the  Gov- 
ernment/' To  what  "  land  "  do  these  expressions  apply,  or 
can  they  apply  except  to  the  land  of  the  village  ?  And  what 
ground  is  there  for  a  distinction  amongst  the  several  portions 
of  that  land  ?  What  the  In  dm  Commissioner  had  awarded 
was  the  "  whole  village  ";  what  the  Collector  gives  over,  or 
abandons  all  claim  to,  is  the  land,  which  he  identifies  with 
the  village.  Not  a  word  is  said  about  a  limitation  of  the 
grantee's  rights  to  the  collection  of  the  Government  re- 
venue, either  in  the  award  or  in  the  order  or  intimation  based 
on  it. 

Another  point  in  the  case  is  that  the  reduction  of  the 
estate  to  the  condition  of  purely  private  property  is  proffered 
by  the  Collector  in  consideration  of  an  undertaking  for  the 
payment  of  the  annual  nazardnd,  A  rejection  of  this 
offer  had  to  be  intimated  within  two  months;  otherwise 
it  was  to  be  held  accepted.  It  is  stated  and  not  denied  that 
no  rejection  was  intimated,  and  the  acceptance  of  the  propos- 
ed terms  constitutes  a  good  consideration  for  the  advantages 
held  out  in  exchange  for  it — ownership  of  the  land  comprised 
in  the  '*  whole  village  "  subject  to  an  annual  payment  of  one- 
sixteenth  of  the  full  assessment  on  the  same  land.  The  whole 
of  the  village,  that  is,  the  whole  of  its  lands,  having  been  thus 
recognized  as  thie  private  property  of  the  Indmddrj  it  was  an 
invasion  of  his  rights  to  quarry  stone,  or  take  sand  froin 
within  its  circuit,  without  his  permission  or  a  right  derived 
from  him.  He  has  claimed  Rs.  100  for  the  injury  inflicted 
on  him,  and  it  has  not  been  contended  before  us  that,  sup' 
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posing  his  right  to  be  established^  the  damages  claimed  for        ^^'^^ 

the  infringement  of  that  right  are    excessive.     It   is   not     a'asudkv 

necessary,  therefore,  to  send  the  case  back  for  a  precise  ap-         ^_^^^ 

praisement  of  their  amount  at  an  expense,  probably,  exceed-     '^'"^'^    ^*^^^'" 
7  .  .  LE('Tott     or 

ing  any  advantage  that  might  thus  be  obtained.     We  shall,     Puna. 

therefore,  award  to  the  plaintiff  the  amount  claimed. 

An  argument  was  raised  against  the  jurisdiction  of  the  Civil 
Courts  in  this  case  on  the  provision  of  Regulation  XXIX.  of 
1827,  which  excludes  from  their  cognizance  all  claims  against 
Government  on  account  of  Indms.  By  taking  the  land  in 
this  case,  and  by  defending  the  action,  Government,  it  was 
urged,  has  pronounced  that  so  much  of  the  pretended  Indin 
as  it  has  appropriated  is  not  really  Iiidm  property  and  its 
action  cannot  be  reviewed  by  the  Civil  Courts.  But  the  in- 
tention of  the  Regulation  was  not  to  exclude  Indmdurs' 
claims  from  all  adjudication  whatever.  Chapter  X.  of  Regu- 
lation XVII.  of  1827  made  provision  for  the  trial  of  such 
claims  by  the  Collector,  before  whom  the  claimant  in  each 
case  bad  a  right  to  appear  and  sustain  his  cause.  It  was  the 
right  of  appeal  to  the  Zillah  Court  under  Sec.  49  and 
that  only  which  was  withdrawn  by  Regulation  XXIX.  of 
1827.  Act  XI.  of  1852  replaced  the  Collector  by  the  lm\m 
Commissioner.  The  advantage  of  an  open  inquiry  and  the 
liberty  of  refuting  the  evidence  that  told  against  him  were 
withdrawn  from  the  claimant.  He  had  to  abide  by  such  an 
adjudication  as  the  intelligence  of  the  Commissioner,  unaided 
by  argument,  might  enable  him  to  pronounce,  by  such  an 
execution  of  the  decree  as  the  Government  might  prescribe. 
But  the  new  law  having  been  once  thus  carried  out,  the 
Government  was  functus  ^officio.  The  law  solemnly  enacted 
was  meant  to  have  effect  as  law,  and  when  Government,  in 
its  legislative  capacity,  constituted  the  Indm  tribunal  and 
declared  its  decrees  final,  except  when  and  as  modified 
in  appeal  under  the  Act,  it  submitted  itself,  in  its  executive 
capacity,  to  the  decisions  of  that  tribunal.  If,  in« 
deed,  it  were  at  liberty  to  treat  the  decision  of  the  Inam 
Commissioner  as  binding  on  the  Indinddr,  but  not  on  itself, 
CI  IT  c 
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V. 

The  Col- 
lector OF 


^^^^        the   whole  proceeding   would   be  no   more    than    a    crue 

Vasudev     mockery.     The  unfettered  discretion,  which  Mr.   DhiraiUl 
Pandit  . 

claims  for  the  Executive  under  the  Act,  could  equally  and 

less  invidiously  have  been  exercised  without  it.  The  claim 
Pu'NA.  to  an  I7i4m  has,  in  this  case,  been  actually  adjudicated  on. 
The  land  has  been  constituted  "  private  property,'*  and  for 
the  Collector's  invasion  of  this  "  private  property,*'  the  Civil 
Courts  must  provide,  a  remedy,  as  in  the  case  of  any  other 
trespass.  The  Government,  indeed,  must  not  be  considered 
in  a  matter  of  this  kind  as  identifying  itself  with  the  Ex- 
ecutive officer  who  does  a  wrong  rather  than  with  the  tribu- 
nal which  tries  the  complaint  of  the  person  injured.  By 
expressly  subjecting  Collectors  to  the  Civil  Courts  for  official 
acts  (Eegulation  XVI.  of  1827,  Sec.  6)  it  identifies  itself  for 
the  announcement  of  its  higher  will  with  the  Courts,  not  with 
the  Executive  officers,  and  thus  the  Collector,  whom  tho 
Courts  find  to  be  a  trespasser,  must  be  deemed,  not  only  to 
have  infringed  some  abstract  law,  but  to  have  disobeyed  tho 
commands  of  Government  in  its  legislative  and  all  control- 
ling capacity. 

We  reverse  the  decrees  of  the  Courts  below,  and  award  to 
the  plaintifE  the  amount  claimed  with  costs  in  all  Courts. 

Decrees  reversed  and  claim  a^varded. 
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[Appellate  Civil  Jurisdiction.] 

Special  Appeal  No.  194  of  1873.  septem^r  23. 

Ba'ba'ji Plaintiff  and  Appellant. 

Anna' ..,  Defendant  and  Respondent. 

AcU  XVI.  0/1838  a7id  Bombay  V.  oflse^i—Decidom  of  the  CouH  of 
the  Mdmlatddr — Suit  for  posseawm  in  opposition  to  Mdmlatddr*s  de- 
cision — Limitation . 

An  order  of  the  Court  of  the  Mdmlatd&r  undor  the  laat  clause  of  Sec. 
1  of  Bombay  Act.  V.  of  1864,  recognizing  the  possession  of  a  party  and 
enjoining  others  from  disturbing  that  possession,  is  not  an  order  under 
Act.  XVI.  of  1838 ;  and  the  limitation  of  three  years,  prescribed  in  Article 
7  of  Sec.  1  of  Act.  XIV.  of  1859,  does  not  apply  to  a  suit  brought  to  estab- 
lish  a  right  against  the  operation  of  such  an  order  in  the  regular  Civil 
Court, 

Although  such  an  .order  of  the  Mamlatdar  is  a  summary  decision,  the 

suit  in  the  Civil  Court  is  not  a  suit  to  set  aside  the  order  itself,  but  for 

possession  in  opposition  to  that  recognized  by  the  Maailatdar^s  injunction 

and  is  not,  therefore,  within  the  limitation  of  one  year,  prescribed  by 

Article  5  of  Sec.  1  of  Act  XIV.  1859. 

rilHIS  was  a  special  appeal  from  the    decision  of  R.   P 
Mactier,  Judge  of  the  district  of  Satari,  confirming  the 
decree  of  the  Subordinate  Judge  of  Ashta. 

The  plaintiff  Bdbaji,  sued  his  brother,  Anna,  in  October 
1871,  to  recover  a  piece  of  land,  the  possession  of  whicli,  in 
1865,  was  provisionally  recognized  by  the  Mamlatdar  to  be 
in  the  latter.  AnnS,  inter  alia,  pleaded  that  the  suit  was 
barred  by  the  statute  of  limitation.  The  Courts  below  con- 
sidered the  limitation  of  three  years  under  Section  1,  clause  7 
of  the  statute  to  apply,  and  rejected  the  claim  as  barred. 

The  special  appeal  was  heard  by  West  and  Na'na^bha'i 
Haridas,  J  J. 

Shdntdrdm  Ndrdyan  for  the  appellant : — In  order  to  see 
what  provision  of  the  Limitation  Act  applies  to  this  suit. 
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1873  we  must  see  exactly  what  the  nature  of  it  is.  The  suit  arises 
Ba'ba'ji  in  consequence  of  certain  proceedings  held  before  the  Court 
.  1  ,  of  the  Mamlatddr  in  18G5.  In  that  Court,  the  present  de- 
fendant  complained  that  a  disturbance  of  his  possession 
had  been  attempted  by  the  present  plaintiff,  and  prayed  for 
an  injunction,  directing  the  latter  to  refrain  from  causing 
that  disturbance.  The  Mamlatdar  could  not  take  notice  of 
this  complaint  under  Act  XVI.  of  1838,  as  he  had  no  juris- 
diction.  The  jurisdiction  to  issue  an  injunction  in  such  a 
matter,  is  a  new  jurisdiction,  vested  in  the  Mamlatddr  by  tho 
last  clause  of  Sec.  1.  of  Bombay  Act  V.  of  1864.  Even  if 
this  were  not  so,  the  Mamlatdar  could  not  have  acted  in  tho 
matter  under  Act  XVI.  of  1838,  and  here  there  was  no  such 
reference.  It  is  clear,  therefore,  that  tho  Mamlatdar,  when 
ho  took  notice  of  this  complaint,  and  recognized  tho  de- 
fendant Annans  possession,  he  did  so  under  tho  Act  of  1865, 
and,  conse(piently,  the  limitation  of  clause  7,  Section  1.  of 
Act  XIV.  of  1859,  which,  in  clear  terms,  refers  to  an  order 
under  Act  XVI.  of  1838,  does  not  apply. 

liuvsuheh  V.  N.  Marullik,  contra : — Tho  increase  of  juris- 
diction given  to  the  Mamlatdiirs'  Court  by  Act  V.  of  1864,  did 
not  change  tho  constitution  of  that  Court.  It  was  before 
tho  Act  a  Civil  Court,  and  is  so  now :  Muhddaji  v.  Sonu  (a). 
But  supposing  it  were  otherwise,  it  has  been  held  that  a 
Mtimlatdiir's  decision  is  a  summary  decision,  and,  therefore 
to  a  suit  to  set  it  aside,  the  limitation  of  ono  year  under  clause 
5  of  Sec.  1  of  the  statute  applies.  Special  Appeal  No.  25 
of  1S73,  BhiujiHUxt  V.  Gangdbdi,  decided  on  tho  7th  of  August 
1873  by  Melvill  and  Piniiby,  J  J. 

Sh (in fdrdm  in  reply: — This  suit  is  not  to  set  aside  tho 
Mamlatdiiv's  order,  but  to  establish  a  right  to  possession  in 
opposition  to  it. 

Wkst,  J.  : — It  has  been  decided  by  the  case  of  Mdhdddjl 
V.  tion\h  (j^npra)  that  a  Mamlatddr 's  is  a  Civil  Court.  Special 

{o)  9  Bom  II.  C.  Rep  249 
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Appeal  No.  25  of  1873*  has  decided  that  the  orders  of  this        l^^^ 
Court  restoring  a  person  dispossessed  to  his  possession,  are     Ba'ba'ji 
ordera  made  under  Act  XVI.  of  1838.     As  such  they  prevent      anna'. 
the  recovery  of  the  property  to  which  they  apply  through 
the  operation  of  clause  7  of   Sec.  1  of  Act   XIV.  of   1859, 
unless  a  suit  be  brought  within  three  years  from  their  date. 
By  the  same  decision,  however,  it  has  been  ruled  that  tho 
jurisdiction  granted  by  the  last  clause  of  Sec.   1  of  Bom- 
bay Act  V.  of  ISO  I  is  a  wholly  new  one.     An  order  made  in 
tho  exercise  of  this  new  jurisdiction,  is  not  one  made  under 
Act  XVI.  of  1838,  and  tho  limitation,  prescribed  by  clause  7 
of  Sec  1    of  Act  XIV.   of  1859  does  not  apply  to  a  suit 
brought  to  establish  a  right  against  the  operation  of  such  an 
order. 

But,  it  is  said,  if  tho  Mamlatdar's  injunction  against  dis- 
turbing possession  is  not  one  under  Act  XVI.  of  1838,  it  is 
a  summary  order  not  otherwise  expressly  provided  for,  and, 
therefore,  causing  clause  5  of  Sec.  1  of  Act  XIV.  of  1859 
to  bar  any  suit  instituted  to  got  rid  of  its  effect  after  the  lapse 

^Note, — In  *his  case  Melvill  J.,  said : — •*  It  has  been  contended  for  tho 
tippellants  that  the  claim  is  barred  by  cl.  7,  Sec.  I.,  Act  XIV.  of  18.'>9, 
iiiiusmuch  as  the  respondents  are  bound  by  an  order  respecting  tlie  pos- 
session of  the  property  made  by  the  Mamlatdar  more  than  3  years  before 
the  institution  of  tho  suit.  Tho  order  in  question  purports  to  have  been 
made  under  Bombay  Act  V.  of  1864.  That  Act  empowered  the  Mamlat- 
dars'  Courts  to  give  possession  under  Sec.  I.,  cl,  2  of  Act  XVI.  of  18IJ8, 
and  also  to  interfere  by  injunction  in  cases  in  which  there  had  been  no 
actual  dispossession,  but  in  which  a  disturbance  of  possession  is  attempt- 
ed. The  latter  provision  is  a  new  one,  and  the  order  contemplated  by 
it  is  one  which  could  not  have  been  made  under  Act  XVI.  of  1838.  In 
the  present  case,  the  order  made  by  the  Mamlatdar  appears  to  us  to  bo 
not  of  tho  nature  of  an  order  to  restore  possession,  but  to  be  an  injunc- 
tion not  to  interfere  with  existing  possession.  In  other  words,  it  is  an 
order  nia<lc  under  the  new  provision  of  Bombay  Act  V.  of  iHtM-,  and  not 
under  the  old  provision  of  Act  XVI.  of  1838,  and  it  seems  to  us  impos- 
sible to  hold  that  clause  7,  Sec.  I  of  Act  XIV.  of  18t>9,  which  applies  to 
orders  made  under  Act  XVI.  of  1838,  can  bo  extended  to  orders  of  a 
xlifferent  character  made  under  a  subsequent  Act,  and  which  it  would 
not  have  been  possible  to  make  under  Act  XVI.  of  1838.  '* — Kd. 
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1873  of  one  year  from  its  date.  That  the  Mdmlatdfir^s  is  a  "  sum- 
Ba'ba'ji  mary  decision,"  we  think,  is  true.  It  falls  fairly  within  the 
Anna'  definition  of  a  summary  decision  given  by  L.  Jackson,  J.,  at 
2  Beg.  L.  R.  236,  and  the  inquiry  is  of  the  same  kind  to 
which  Sec.  4  of  Reg.  VIII.  of  1827  applies  the  phrase 
"  summarily  investigate."  But  though  it  is  thus  a  summary 
decision  of  a  Civil  Court,  a  suit  brought  to  upset  the  title  on 
which  it  rests,  is  not,  in  our  opinion,  a  suit  to  set  aside  the 
order  itself.  As  Sir  B.  Peacock  said  in  the  Full  Bench  case 
of  Loknarain  Shigh  v  Ranee  Myna  (b) :  "  If  the  summary 
order  made  under  this  Act  is  to  be  no  impediment  to  bring- 
ing a  regular  suit,  there  is  no  necessity  for  setting  aside 
that  order."  The  order  is  essentially  a  provisional  one,  and 
when  the  possession,  on  which  it  rests,  is  changed  by  a  decree 
of  a  competent  court,  it  ceases  along  with  its  cause.  A  suit 
'for  possession  in  opposition  to  that  recognized  by  the  Mdm- 
latddr's  injunction  is  not,  therefore,  within  the  limitation 
prescribed  by  clause  5  of  Sec,  1  of  Act  XIV.  of  1859.  The 
present  was,  we  think,  such  a  suit,  and  we  must  reverse  the 
decree  of  the  District  Judge,  pronouncing  it  barred  by  limi- 
tation, and  remand  the  cause  for  retrial  and  a  new  decree 
upon  the  merits.     Costs  to  follow  the  final  decision. 

Decree  reversed  ami  suit  remanded. 

(6)  7  CaL  W.  K.  Civ.  R.  200. 
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[Appellate  Ctvil  Jubisdiotion.] 

1873 

Special  Appeal  No.  334  of  1873.  September22. 


i  ^Ai  ^y^'^. 


Udara'm   Sita'ba'm  Defendant  and  Appellant.  \ 

Sonka'baV,  WIDOW  OP  Na'na'.  Plaintiff  and  Respondent ^/ A: fi    - 

Hindu  Law — Boil's   Widow — IU4reatment — Separate  malntenayict   hj^'/i^  /S^.\i- 
Father-in-law,  '"' 

A  Hindu  father-in-law  is  legally  bound  to  maintain  his  deceased  son's 
widow,  notwithstanding  that  no  property  left  by  the  son  may  have  come 
into  his  hands. 

Where  a  father-in-law  performs  this  duty  in  an  imperfect  manner — as 
by  ill-treating  the  widow  and  turning  her  out  of  his  house,  the  Civil  Courts 
will  award  her  separate  maintenance. 

THIS  was  a  Bpecial  appeal  from  the  decision  of  A.  Bosan- 
qaet^  Jadge  of  Ahmadnagar^  confirming  the  decree  of 
Purushottamrdv  Shiddheshwar  Binif&Ie^  First  Class  Subordi- 
nate Judge  of  that  district. 

The  plaintiff,  a  Hindu  widow,  sued  her  father-in-law  for 
separate  maintenance.  The  defendant,  inter  alia,  pleaded 
that  he  was  not  liable,  as  no  property  belonging  to  his  son 
had  come  into  his  hands.  The  Courts  below,  finding  that 
the  defendant  had  ill-treated  his  daughter-in-law  and  turned 
her  out  of  the  house,  awarded  her  separate  maintenance. 

The  special  appeal  was  heard  by  West  and  Na'na'bha'i 
Harida's,  JJ. 

Bahiravndth  Mangesh  appeared  for  the  special  appellant. 
His  arguments  and  cases  cited  by  him  appear  in  the  Courtis  • 

judgment. 

Shiva shankar  Govvndrdm,  for  the  respondent,  was  not  called 
npon  to  reply. 

West,  J. : — ^The  District  Judge  has  found  in  this  case  that 
the  plaiutiff  was  ill-used  by  the  family  of  her  father-in-law, 
and  that  the  father-in-law  himself  turned  her  out  of  his 
house.  On  these  grounds  he  has  awarded  her  a  residence 
in  the  family  house,  and  a  separate  maintenance  of  Rs.  10  a 
month  with  two  years'  arrears.     It  is  now  contended  that  as 
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1873.        the  plaintiff's  liusband  left  no  property  that  has  come  into 


Udara'm  Si-  his  father's  hands^  the  father  is  not  legally  bound  to  main- 
^     '      tain  his  son's  widow.     But,  at  any  rate,  it  is  urged  all  that 

SoNKA  BA 1 .  g]je  QQ^j^  claim  is  a  subsistence  as  a  member  of  the  father-in- 
law's  family.  The  Hindu  law  no  doubt  contemplates  that 
on  the  death  of  a  married  son  his  widow  shall  continue  a 
member  of  the  father's  family,  but  while  it  imposes  on  her 
this  necessity  and  the  duty  of  attendance  to  the  father-in  ^r 
law's  needs  and  commands,  it  exacts  from  the  father-in-law 
and  those  over  whom  he  has  control  reasonably  kind  and 
considerate  treatment.  The  father-in-law,  who  is  subject 
to  the  duty  of  maintaining  his  daughter-in-law,  cannot  shake 
it  off  by  treatment  which  will  hasten  her  death  or  force  her 
to  quit  his  family.  If  there  is  a  legal  duty  at  all,  it  is  one 
for  the  imperfect  performance  of  which  our  Courts  will,  and 
must,  find  a  remedy  in  the  award  of  a  separate  maintenance. 

Is  it  then  a  legal  duty  or  one  of  moral  obligation  only?  lu 
support  of  the  latter  view,  the  case  of  Khetramani  Dasi  v. 
KcLshinath  Bass  (a)  has  been  cited,  and  there  are  no  doubt 
opinions  expressed  by  some  of  the  learned  Judges  in  that  case 
which  would  make  the  father-in-law's  obligation  to  support 
his  daughter-in-law  a  merely  moral  one.  But  that  case  was 
one  of  a  simple  election  by  a  widow  of  a  son,  who  had  died 
without  property,  to  reside  with  her  own  family  instead  of  his. 
It  is  quite  consistent  that  in  such  a  case— she  failing  to  per- 
form the  part  assigned  to  her  by  the  Hindu  law — she  should 
not  be  entitled  to  any  separate  maintenance,  and  yet  that 
'  when  she  had  been  turned  out  of  the  house  of  her  father-in- 
law,  she  should  have  such  a  claim.  That  such  a  claim  is  in 
accordance  with  the  Hindu  law  of  this  side  of  India  may  be 
considered  an  established  doctrine  of  this  Court.  In  the 
case  of  Chandrdbhdgdbdi  v.  Kdshindth  {b),  the  decision  of  the 
Joint  Judge  that  the  plaintiff  had  no  claim  for  maintenance 
on  her  husband's  father  (they  having  been  separate  in  estate) 
was  reversed,  and  the  Court  below  was  directed  to  ascertain 
her  present  circumstances.     This  case  was  cited  and  followed 

(a)  2  Bong,  L.  Rep.  A.  C.  J.  16.  (6)  2  Born.  U.  C.  Rep.  323. 
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in  Timdppd  v.  Panneshndmvid  (c),  and  there  are  other  deci-  _J|^* 

sions  to  the  same  effect.     The  result  is  that  the  Hindu  law,  Udari'm  Si- 
which  still,  notwithstanding  separation,  leaves  to  the  other  .„ 

members  of  the  family  an  interest  in  the  property  of  the  S«>'ka'ba'i  . 
separated  member  to  be  realized  on  his  widow's  death,  con- 
versely gives  to  him  and  to  his  widow  a  claim  to  mainte- 
nance if,  through  destitution,  they  should  come  to  need  it. 
In  the  case  of  Bdi  Lakshvii  v  Lakhmiddsid), the  right  of  a  stop- 
mother  was  recognized,  though,  on  the  partition  of  the  pro- 
perty, she  had  received  a  share  in  lieu  of  maintenance,  and 
had  thus  in  a  manner  contracted  herself  out  of  her  original 
right.  The  right  is  in  truth  inalienable  according  to  the 
dominant  principles  of  the  Hindu  law,  and  if  the  corres- 
ponding duty  is  not  voluntarily  rendered,  it  must  be  enforced. 

We  must  therefore,  confirm  the  decree  of  the  District  Judge 
with  costs. 

Na'na'bha'i  Habida's,  J.  : — I  entirely  concur  in  the  judg- 
ment just  delivered.  It  is  clearly  found  in  this  case  by  the 
District  Judge  that  "  the  ifjfendant's  people  ill-treated  the  /y  ^ ..  ,. 
plaintiff  and  that  he  turned  her  out  of  his  house/'  This  iflv/'f--  /•  '  " 
a  finding  which  must  be  accepted  by  us  as  final.  According 
to  Hindu  law,  among  the  duties  of  the  head  of  a  family,  that 
of  maintenance  by  him  of  all  the  dependent  members  of  that 
family  is  considered '^ a  primary  duty'*:  1  Str.  H.  L.  67. 
"  Who  leaves  his  family  naked  and  unfed,"  says  Brihaspati, 
*'  may  taste  honey  at  first,  but  shall  afterwards  find  it  poison:'* 
1  Str.  H.  L.  68. 

There  can  be  no  question  but  that  the  widow  of  a  son  is  a 
dependent  member  of  her  father-in-law's  family.  She  is, 
therefore,  entitled  to  claim  maintenance  from  the  head  of 
that  family — her  father-in-law.  It  is  true  that  the  Hindu 
law  supposes  that  as  such  dependent  member  she  will  live 
with,  and  under  the  protection  of,  her  father-in-law,  render- 
ing to  him,  in  return  for  such  maintenance,  obedience  and 
domestic  services  which  the  same  law  enjoins  upon  her.     But 

(c)  5  Ibid.  A.  C.  J.  130.        (d)  1  Ibid.  13. 
62  HC 
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1873.        where  he  chooses  of  his  own  accord  to  dispense  witk  that 

Udaea'm  Si-  obedience  and  those  services,  and  compels  her  by  ill-treat- 

'^^^^^      ment  to  live  separate,  she  does  not  thereby  become  less  en- 

SoNitABAi'.  titled  to  claim  her  maintenance  from  him ;  nay,  it  would 

seem  to  have  been  held  by  Her  Majesty's  Privy  Council  that 

r-Zv  ^P>,^r^\L  ^^Of.  even  where  she  leaves  her  husband's  house  without  any  ill- 

^  treatment  or  expulsion,  she  does  not  lose  her  right  to  main- 
tenance, unless  she  does  so  for  purposes  of  unchastity  or  for 
any  other  improper  purpose  :  Rajah  PirtJtee  Singh  v.  Ranee 
Raj  Kower  {e) .  And  this  right  of  hers  would  seem  to  be 
quite  independent  of  any  property,  acquired  by  her  father- 
iu-law  from  his  deceased  son  as  well  as  of  any  ancestral  pro- 
perty in  which  such  son  had  a  joint  interest  with  him.  She 
is  entitled  to  claim  maintenance  from  her  husband's  relatives 
whenever  she  is  in  need:  1  Str.  H.  L.  172,  175,  245,  246. 
Such  is  the  view  of  Hindu  law  taken  on  this  side  of  India: 
Bdi  Lakshvii  v.  Lakhviidds  (supra);  Chanddrahhagdhdiy. 
Kdshindth  [supra)-,  TiTnAppa  v.  Parmeshridrnmd  (supra). 

The  Calcutta  case  cited  by  Mr.  Bahiravnath  differs  some- 
what from  the  present  one,  inasmuch  as  there  the  widow, 
who  claimed  separate  maintenance,  had  elected  to  live  sepa- 
rate from  her  father-in-law.  There  was  not  even  an  allega- 
tion of  any  ill-treatment ;  whereas  here  ill-treatment  of  the 
plaintiff  by  her  father-in-law  is  distinctly  held'proved.  Her 
living  separate  then  is  not  by' her  own  election,  but  by  her 
^ather-in-law's  expulsion  of  her  from  his  house.  She  surely 
does  not  forfeit  her  right  to  be  maintained  by  the  surviving 
member  of  the  joint  family,  of  which  her  husband  was  a 
co-parcener,  by  the  fact  of  that  member  forgetting  his  own 
position  and  responsibilities.  If  it  were  otherwise,  heads 
of  families,  so  inclined,  might  easily  render  their  houses  too 
warm  for  widowed  relatives  to  live  in  with  the  object  of  get- 
ting rid  of  their  liability  to  maintain  them. 

(e)  20  Oalc.  W.  R.  Civ.  R.  21. 


^/^//-^^9^r.  - 
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[Appellate  Civil  Jurisdiction.]  1373. 

^   M         ,  ^         -«•>«,%>.      -^^-^  November 26. 

Referred  Case  No.  126  of  1873.  . 

Ma'dhavbha'i  Shivbha'i Plaintiff. 

F ATTESING  Nathubha'i     Defendan  t. 

Promissory  note  or  hiU  of  exehan^fe payable  on  demand --LifnitcUion — 
Act  IX,  0/1871,  Schedule  II.,  Art.  72. 

Under  Act  IX.  of  1871,  Schedule  U.,  Article  72,  limitation  begpins  to  run 
on  a  bill  of  exchange,  or  promissory  note,  payable  on  demand,  (not  accom- 
panied by  any  writing,  restraining,  or  postponing  the  right  to  sue,)  at  the 
time  when  the  demand  is  first  made ;  and  if  the  first  demand  is  complete 
and  unqualified;  the  period  of  limitation  must  be  regarded  as  beginning 
to  run  from  the  time  of  such  first  demand. 

Qwere  whether  the  bringing  of  an  action  to  recover  the  amount  due 
on  such  bill,  or  promissory  note,  should  be  regarded  as  a  sufficient  notice? 

Jedunntesd  Lddli  Begam&dheb  v.  Mdnikji  Khareetji  (7  Bom.  H.  C.  Rep. 
36,  0. 0.  J.)  referred  to  and  distinguished. 

rpHE  following  questions  were  submitted  for  the  cousidera* 
-*■  tion  of  the  High  Court  by  Qopdlrav  Hari  Deshmnkha^ 
Judge  of  the  Small  Cause  Court  at  Nariad : — 

"  1.  Whether  on  the  promissory  note,  of  which  a  certifi- 
ed copy  is  annexed,  the  cause  of  action  should  be  held  to  have 
arisen  on  the  day  on  which  the  note  was  passed,. or  from  the  ' 

date  on  which  demand  for  the  money  was  made  ? 

"  If  the  Court  decide  that  the  cause  of  action  accrued 
on  the  latter  date,  the  following  further  question  will  arise  : — 

"  Whether  or  not  the  demand  should  be  the  first  one  made 
after  the  passing  of  tho  note  ? 

"  2.  The  plaint  in  this  suit  was  filed  on  the  1st  August 
1873,  and  the  plaintifE  assorts  therein  that  his  cause  of  action 
arose  in  the  month  of  May  1872,  when  he  first  made  a 
demand  upon  the  defendant  for  the  money.  It  will  be  seen 
that  tho  bond  sued  upon  was  passed  on  the  20th  June  1869. 
The  defendant  pleads  that  the  claim  is  barred  by  the  law 
of  limitation  ;  that  the  cause  of  action  accrued  immediately 
on  the  passing  of  the  note,  and  the  suit  is  brought  after  the 
lapse  of  more  than  three  years  from  that  date. 
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*  "  S.     The  plaintiff  hfts  produced  two  witnesses  to  prove 

Madhav-     that  he  iiiudo  the  demand  in  May  1872. 

bua'i  Shiv- 

BHA I  <t  ^      jj^  Jedunnissd  Lddli  Begam  Sdheb.  v.  Mdnikji  Khar- 

Fattesing  setji  (a)  it  was  held  by  Westropp,  J.,  that '  in  the  case  of 
'  ordinary  notes  payable  on  demand,  the  words  "  on  demand'' 
do  not  constitute  a  condition  precedent,  but  merely  import 
that  the  debt  is  due  and  payable  immediately,  and,  there- 
fore, on  a  bill  or  note  payable  on  demand,  the  Statute  of 
Limitation  has  been  held  to  run  from  the  date  of  the  in- 
strument, and  not  from  the  time  of  the  demand  :  Christie 
V.  Fonsick  {b),  Bylos  on  Bills,  p.  320,  8th  Edn.  This  is  so 
even  where  the  note  is  made  payable  with  interest,  as  here  : 
Norton  V.  Ellam  (c)/  Subsequently,  however,  to  this  decision. 
Act  IX.  of  1871  has  come  into  operation,  Article  58  of 
the  second  schedule  (first  division)  of  which  enacts,  that  in 
suits  *  for  money  lent  under  an  agreement,  that  It  shall  be 
payable  on  demand,'  the  limitation  of  three  years  '  begins 
to  run  when  the  demand  is  made  /  and  the  question  is  whether 
or  not  the  ruling  above  quoted  has  been  superseded  by  this 
statutory  provision. 

"  j5.     In  the   case  of  Poorno   Chandra    Dutt  v.    OopaZ 
*  Chunder  Dossebal  (d),  the  Calcutta  High  Court  has  held  that 

in  a  case  of  promissory  noto  payable  on  demand,  the  parties 
to  which  are  Hindus,  limitation  begins  to  run  from  the  date 
of  the  demand,'  and  at  p.  224  of  14  Calc.  W.  Rep.,  the 
same  court  has  held  that  '  where  money  is  lent  payable  on 
demand  with  interest  payable  at  a  certain  date,  so  long  as 
the  borrower  observes  his  part  of  the  contract,  by  paying 
interest,  and  so  long  as  he  is  not  apprised  of  the  lender's 
desire  to  have  back  his  principal  sum,  there  is  no  cause  of 
action,  and  limitation  does  not  begin  to  run/' 

*'  6.  It  is,  however,  a  question  whether  the  parties  to 
such  notes  really  contemplate  at  the  time  of  entering  into 
the  contract  that  the  money  lent  shall  be  repayable  on.  the 
making  of  a  demand,  and  not   before.    The  words   'jdre 

(a)  7  Bom.  H.  C.  Rep.  0.  C.  J.  86.  (h)  Selwyn's  N.  P.,  p.  351,  »th  Ed. 

(c)  2  M.  &  W.  461.  id)  17  Calc.  W.  Bep.  Civ.  R.  87. 
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dhani  vidge  tydre  apiye '  (will  pay  whenever  the  lender  shall  1873. 

demand)   might  be  said  to  be  merely  formal  ones,  as  they  Ma'dhav- 

occur  almost  in  all  money  bonds  without  exception,  even  in  bha'i 
those  in  which  a  particular  date  is  specified  for  re- payment.  ^- 

N  ath  ttrha't 

"  My  own  opinion  upon  the  questions  is  that  the  cause  of 
action  should  be  considered  to  have  arisen  from  the  date  of 
demand  as  provided  by  clause  58,  Schedule  II.  of  the  new 
Limitation  Act ;  and  the  demand  for  this  purpose  should  be 
no  other  than  the  first/' 

The  reference  was  considered  by  Westropp,  C.J.,  and 
PiNHEY,  J.,  on  the  25th  November  1873. 

Westeopp,  C.J. : — The  Judge  of  the  Court  of  Small  Causes 
at  Nariad  in  substance  inquires  : — Ist,  whether  the  period  of 
limitation  prescribed  by  Act  IX.  of  1871  on  the  promissory 
note,  a  copy  of  which  he  has  annexed  to  the  case,  runs  from 
the  date  of  the  note,  or  from  the  time  of  the  demand  ?  The 
note  was  payable  on  demand.  The  phrase  employed  by  the 
Judge  ''  when  the  cause  of  action  shall  bo  held  to  have  arisen" 
does  not  seem  to  be  applicable  to  Act  IX.  of  1871  :  See  Sec.  4 
Article  72  in  the  second  schedule  (not  Article  58  men- 
tioned by  the  Judge)  furnishes  a  conclusive  answer  to  tho 
Judge*s  first  question.  Article  72  provides  that  the  period 
of  limitation  shall  begin  to  run  on  a  bill  of  exchange  or  pro- 
missory note,  payable  on  demand,  (and  not  accompanied  by 
any  writing,  restraining,  or  postponing  the  right  to  sue,)  at 
the  time  when  the  demand  is  made. 

The  Judge  has  referred  to  Jedunnisad  Lddli  v.  Mdnikji 
Kharaetji  (supra).  In  that  case,  however,  the  defendant 
was  a  Pdrsi,  resident  in  the  island  of  Bombay,  to  whom 
English  law,  so  far  as  it  was  not  controlled  by  the  Indian 
Legislature,  was  applicable.  Act  XIV.  of  1859  made  no 
special  provision  as  to  when  the  cause  of  action  on  a  bill  of 
exchange,  or  promissory  note,  payable  on  demand,  should  be 
regarded  as  having  accrued.  The  English  law  is  that,  on  a 
bill  of  exchange  or  promissory  note,  payable  on  demand,  the 
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^^^        statute  of  limitation  runs  from  the  date  of  the  instrnment^ 
Ma'dhav-    and  not  from  the  time  of  the  demand.     See  the  cases  cited^ 
bha'i     '   ^  ^^3  above  mentioned  case  in  7  Bombay  H.  G.  R.  36^  and 
J,     ^'  ^     Dick  V.  Ooumey  (Irish  Term  Reports  242),  Collins  v.  Ben- 
Nathubha'i  nvag  (12  Modem  Reports  444),  and  Capp  v.  Lancaster  (Cro. 
Eliz.  548).     Whether  that  rule  would,  before  the  coming  into 
force  of  the  new  Limitation  Act  of  1871,  have  been  applicable 
to  Hindus,  or  Muhammadans,  in  respect  of  hundia,  or  notes, 
drawn  up  in  the  forms  usual  amongst  natives  of  India,  it  is 
unnecessary  now  to   consider.     It  is  sufficient  to  say  that 
Article  72  of  the  second  schedule  annexed  to  the  now  Limi- 
tation Act   is  applicable  alike  to  Hindus,   Muhammadans, 
P^rsis,  and  others,  either  in  the  island  of  Bombay  or  elsewhere 
in  British  India. 

The  second  question  put  by  the  learned  Judge  is  : — 
"  Whether  or  not  the  demand  should  be  the  first  one  made 
after  the  passing  of  the  note  ?  '^  To  that  we  reply  that,  if  the 
first  demand  has  been  a  complete  and  unqualified  demand, 
we  think  that  the  period  of  limitation  must  be  regarded  as 
beginning  to  run  from  the  time  of  such  first  .demand. 
Whether,  as  has  been  heretofore  held,  the  bringing  of  an 
action  to  recover  the  amount  due  on  the  bill  or  promissory 
note  should  be  regarded  as  a  sufficient  demand,  it  is  not 
necessary  for  this  court  now  to  give  an  opinion. 

As  to  the  6th  paragraph  of  the  case,  submitted  by  the 
learned  Judge  for  our  consideration,  we  only  say  that  it  must 
always  bo  a  question  of  the  true  construction  of  the  bill  or 
note  itself,  whether  or  not  it  is  payable  on  demand. 
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1873. 


Kachu  Baya'ji Plaintiff  and  Appellant 

Kachoba'  Vithoba'  and 
Magan  Dullabh  Defendants  and  Respondents. 

Assignment  of  a  chase  in  action — Oonsideration — Hindu  Law — aU — 
Possession. 

The  question  whether  an  assignment  of  an  equity  of  redemption  admit- 
ted by  the  assignor,  was  made  for  a  valuable  consideration  or  not,  is  no 
material  in  determining  the  rights  of  the  assignee  against  a  party  w 
holds  adversely  to  the  assignor. 

According  to  Hindu  law,  a  change  of  possession  is  necessary  to  com- 
plete a  sale  of  corporeal  property,  in  order  to  prevent  successive  purchas- 
ers from  being  cheated  by  successive  sales  of  the  same  property,  and 
to  obviate  disputes  as  to  what  was  really  sold.  A  purchaser  from  a 
Hindu  vendor,  who  buys  corporeal  property  without  possession,  does 
not  thus  obtain  a  title,  which  in  a  suit  for  specific  performance 
against  the  vendor,  he  can  enforce  against  a  person  actually  in  pos- 
session under  a  title  adverse  to  the  vendor  by  joining  that  person  as  a 
defendant. 

FTHIS  was  a  special  appeal  from  the  decision  of  E.  T.  Candy, 

Extra  Assistant  Judge  of  Thini,  at  Nisik,  confirming  the 

decree  of  Narso  Hari  Apte,  Subordinate  Judge,  Second  Class, 

of  Yevla. 

The  facts  of  the  case,  in  so  far  as  they  are  material,  are 
as  follows : — 

The  second  special  respondent,  Magan  Dullabh,  who  was 
the  second  defendant  in  the  Court  of  first  instance,  in  his 
written  statement  said  that  he  was  the  mortgagee  of  a  piece 
of  property  from  a  son  of  the  first  defendant,  Kachobd ;  and 
was  in  possession.  The  plaintifE  alleged,  on  the  other  hand, 
that  he  was  the  purchaser  of  the  identical  property  from  Kacho- 
h&  and  sought  to  recover  possession.  The  purchase  was 
subsequent  to  the  mortgage,  and  was  also  impeached  as  a 
merely  colourable  and  fraudulent  transaction. 

The  Courts  below  held  the  plaintiff's  deed  of  sale  fraudu- 
lent, as  being  one  without  a  valid  consideration,  and  rejected 
his  claim. 


3'-*^-'*5s.  ^ 
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1873.  The  special  appeal  was  heard  by  West  and  Pinhey,  JJ. 

Kachu  Ba-       Rdvsdheb    V,   N,   Mandlik,  for  the  second   respondent, 
ya'ji 
y^  was  called  upon  to  support  the  judgment  appealed  against. 

Vnrao^'  ^®  argued : — That  the  first  respondent  could  not  gratui- 
tously sell  his  right  in  the  property  to  the  plaintiff.  The 
transaction  is  on  the  face  of  it  fraudulent  and  set  up  to 
defeat  the  mortgagee's  just  claim.  Moreover,  what  the  first 
respondent  professes  to  sell  is  not  the  equity  of  redemption 
in  this  property  but  the  property  itself,  for  the  deed  of  sale 
includes  many  other  properties  which  were  never  mortgaged. 
The  Hindu  law  requires  possession  to  be  delivered  up  to  the 
purchaser  to  make  his  purchase  valid ;  and  possession  was 
admittedly  with  my  client. 

The  first  respondent  did  not  appear   in   person   or  by 

pleader. 

• 

Girdharldl  Daydldd^  for  the  special  appellant : — The  ques- 
tion of  consideration  ought  not  to  have  been  inquired  into  in 
this  case.  It  is  immaterial;  and  the  first  respondent  has 
admitted  the  sale. 

There  is  no  evidence  whatever  in  the  case  to  support  the 
finding  of  fraud.  The  Hindu  law  does  require  possession 
to  complete  the  sale ;  but  the  plaintiff's  deed  may  be  looked 
upon  as  an  agreement  to  sell,  and  this  suit  one  to  compel 
specific  performance  thereof. 

West,  J.: — The  Assistant  Judge  has  rejected  the  claim  of 
the  plaintiff  in  this  case  on  the  ground  that  the  consideration 
for  the  alleged  sale  by  the  vendor  to  the  plaintiff  was  not 
proved.  We  do  not  think  that  that  was  a  material  circum- 
stance with  reference  to  the  rights  of  the  plaintiff  against  a 
party  holding  adversely  to  the  vendor.  An  assignment  of 
his  right  might  be  made  by  the  vendor,  and  his  admission  of 
such  assignment  made  proof  of  it  and  of  its  consideration 
unnecessary. 

When  we  look  into  the  documents  in  the  case,  however, 
we  find  that  the  vendor  professes  to  sell  to  the  plaintiff*  not 
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any  chose  in  action  or  incorporeal  right.     He  professes  to        1^73. 


V. 

Kachoba' 
Vithoba'. 


sell  to  him  various  parcels  of  property  in  his  own  possession.  Kachu  Ba- 
One  of  those  parcels  is  the  house  which  the  plaintiff  now  ^^'^^ 
seeks  to  recover.  It  is  perfectly  clear  from  the  proceedings 
that^  at  the  date  of  this  transaction^  the  house  was  not  in 
the  possession  of  the  vendor,  but  in  the  possession  of  the 
defendant  Magan.  The  vendor,  therefore,  sold  what  he 
could  not  sell  according  to  the  Hindu  law,  as  laid  down  in 
Bdrjivan  Anandrdm  v.  Ndran  Haribhdi  (a).  The  texts  XZ/^2^/^^ 
there  cited  make  a  transfer  of  possession  equally  necessary 
to  the  completion  of  a  sale  as  of  a  gift,  and  the  delivery  of 
possession  of  things  having  a  material  existence  is  regarded 
by  the  Hindu  law  as  essential  to  their  legal  transfer.  Such 
appears  to  be  the  principle  of  the  decision  in  Girdhar  Par- 
jdrdm  v.  Ddji  (6).  Until  the  transfer  is  thus  completed, 
the  vendee  has  an  equitable  right,  because  the  conscience 
of  the  vendor  is  affected,  which  he  can  enforce  against  the 
latter,  so  as  to  compel  him  to  make  his  engagement  good  ; 
but  he  has  not,  until  that  process  has  been  gone  through,  a 
real  right  in  the  property  itself,  capable  of  exercise  against 
a  possessor  standing  on  a  right  adverse  to  the  vendor's.  It 
has  been  argued  that  the  plaintiff" can  sue  for  specific  perform- 
ance against  his  vendor,  and  that  Magan,  being  in  posses  • 
sion,  is  properly  joined  as  a  defendant.  But  in  De  Hoghton  v 
Money  (c).  Lord  Justice  Turner  says :-— "  I  take  it  to  be  well 
settled,  both  upon  principle  and  authcarity,  that  a  mere  stran- 
ger, claiming  under  an  adverse  title,  cannot  be  made  a  party 
to  a  suit  for  specific  performance.  There  is  no  equity 
against  him  independently  of  the  agreement,  and  the  agree- 
ment to  which  he  was  not  a  party,  cannot  create  such  an 
equity."  These  words  may  be  applied  to  the  case  of  Magan 
sued  by  the  plaintiff  in  this  case.  He  is  not  to  be  called  on 
to  defend  his  right  against  the  plaintiff  without  gaining  a 
protection  for  it  against  a  suit,  substantially  identical,  which 
may  afterwards  be  brought  by  his  present  co-defendant. 

(a)  4  Bom.  H.  C.  Rep.  A.  C.  J.  31.        (6)  7  Idem.  4. 
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ya'ji 

V. 

Kachoba' 
Vithoba'. 


-»  ■?1'. 


Kachu  Ba-  ^^  sales  of  real  property  by  persons  not  in  possession  as 
partaking  of  maintenance  and  champerty  (4  Steph.  Com.  318). 
Coke  on  Littleton  (p.  369a)  says : — "  If  A  be  disseised  in  this 
case^  A  hath  a  good  lawful  right,  yet  if  A  being  out  of  pos- 
session granteth  to  or  contracteth  for  the  land  with  another, 
he  hath  now  made  his  good  right  of  entry  pretenced  within 
the  Statute  (32  Hen.  VIII  c.  9),  and  both  the  grantor 
and  grantee  within  the  danger  thereof,  ^fortiori  of  a 
right  of  action  ;'*  but  the  Hindu  law  requires  a  change  of 
possession  to  accompany  sale  in  order  to  prevent  successive 
purchasers  from  being  cheated  by  successive  sales  of  the 
same  property,  and  to  obviate  disputes  as  to  what  was  really 
sold.  The  badge  of  effectual  sale,  delivery  of  possession,  is 
wanting,  and  cannot  be  supplied  where  the  vendor  has  no 
possession  to  deliver.  Such  was  the  case  here.  The  plain- 
tiff, therefore,  took  nothing  by  his  purchase  in  this  case  as 
against  the  real  defendant  Magan.  The  first  defendant, 
Kachob^.  Vithob^,  was  introduced  as  vendor,  merely  in  order 
to  furnish  the  plaintiff  with  a  defendant  having  an  apparent 
privity  with  him.  His  interests  are  really  identical  with 
those  of  the  plaintiff.  We,  therefore,  confirm  the  decree  of 
the  Assistant  Judge  with  costs. 

It  will  be  understood  that  this  judgment  is  not  intended 
in  any  way  to  limit  the  power  of  a  mortgagor  though  out  of 
possession  to  deal  in  good  faith  with  his  equity  of  redemp- 
'  tion  as  such. 
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[  Appellate  Civil  Jurisdiction.  ]  Becem^'i 


Special  Appeal  No.  435  of  1872. 

Ra'maya'  Ela'pa'   Plaintiff  and  Appellant. 

Muhamadbha'i  son  and  heir  of 
the  deceased  Da'da'  Ma- 
sumbha'i Defendant  and  Respondent. 

Plaint — Date  of  Presentation  of  HairU^District  Court — LimUa'^ 
tion — Civil  Procedure  Code,  Sees.  6  and  246. 

Where  a  plaiutifE  presented  a  plaint  to  the  District  Court,  the  Sub- 
ordinate Judge's  Court,  in  which  he  ought  to  have  presented  it,  being 
then  temporarily  closed,  it  was  held  that  the  District  Court  could  not 
be  considered  a  Court  of  first  instance,  competent  to  receive  the  plaint. 

The  decision  in  In  re  Saddshiv  (5  Bom.  H.  0.  Rep.  A,  C.  J.  117) 
overruled  ;  and  Moiildl  Rdmdds  v.  Jamnddds  (2  Idem  42)  followed. 

ri^HIS  was  a  special  appeal  from  the  decision  of  A.  Bosanquet, 
■^  District  Judge  of  Ahmadnagar^  reversing  the  decree 
of  the  Principal  Sadar  Amin  of  the  same  place. 

The  plaintiff,  Rdmayd^  had  obtained  a  decree  against 
Syad  Abdul  Bahmdn^  and  in  execution  of  it  attached  a 
house  as  the  property  of  his  judgment  debtor.  That  at- 
tachment, however,  was  removed  by  an  order,  dated  the  6th 
March  1867,  on  the  application  of  the  defendant  DiAik 
Masumbh^i,  under  Sec.  246  of  the  Civil  Procedure  Code. 
R^may^,  therefore,  brought  the  present  suit  to  establish 
the  right  of  his  judgment  debtor  to  the  house  in  question. 
The  plaint  was  not  filed  till  the  14th  March  1868,  instead 
of  within  one  year  from  the  date  of  the  order  as  prescribed 
by  that  section,  in  consequence  of  the  Principal  Sadar  Amines 
Court  being  closed  from  the  4th  to  the  13th  March  1868, 
both  days  inclusive,  and  the  Judge  of  the  District  Court, 
on  its  being  presented  to  him,  refused  to  receive  it  on  the 
ground  that  his  was  not  the  proper  Court  to  receive  it. 
The  defendant,  therefore,  objected  that  the  action  was  barred 
under  the  provisions  of  Sec.  246,  Civil  Procedure  Code, 
as  it  was  not  brought  within  one  year  from  the  date  of  the 
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1873.       order  in  the  aummary  proceedings  held  under  that  section. 

ra'jca.'ya     The  Principal  Saxiar  Amin  at  first  held  the  claim  barred 

Mahamad-    wilder  that    section,  but,  on  remand  of  the   case  by  Mr. 

bha'i.       Bichardson,   the  District  Judge,  in  appeal,  decreed  in  the 

plaintiff's  favour.     On  a  second  appeal  by  the  defendant, 

Mr.  Bosanquet,   the  District  Judge,  rejected  the  plaintiff's 

claim  as  barred. 

The  appeal  was  heard  before  Wbstropp,  C.J.,  and 
Melvill,  J. 

Ohanashdm  Nilkanthj  for  the  special  appellant,  cited  In 
re  Saddshiv  (a). 

Odnpatrdv  Bhdskar  for  the  respondent : — The  District 
Judge's  Court  was  not  a  Court  of  the  lowest  grade,  within 
the  meaning  of  Sec.  6  of  the  Civil  Procedure  Code,  and, 
therefore,  the  presentation  of  the  plaint  to  that  Court  did 
not  save  the  plaintiff's  claim  from  being  barred.  He  cited 
Motildl  Rdmdda  v.  Jamnddds  (6). 

Wbstropp,  C.J.  :— Having  regard  to  Sec.  6  of  the  Civil 
Procedure  Code,  this  Court  is  of  opinion  that  the  only 
argument,  upon  which  the  decision  in  /?i  re  Oanesh  Saddshiv 
(8i(rpra)  could  be  supported,  would  be  that  when  the  Subordinate 
Judge's  Court  is  closed,  the  Court  of  the  District  Judge  is 
the  Court  of  first  instance,  which  argument  is  inconsistent 
with  the  previous  decision  of  the  High  Court  in  Motildl 
Rdmdda  V.  Jam7wi(J^«(»ie'pr a)  a  decision  which  this  Court  deems 
to  have  been  correct  in  principle.  It  would  be  not  only  un- 
supported by  any  enactment  known  to  this  Court,  but  highly 
inconvenient  to  hold  that  whenever  a  Subordinate  Judge'a 
Court  is  closed  for  a  few  days,  the  District  Court  becomes 
the  Court  of  first  instance  in  oases  in  which  ordinarily  the 
primary  trial  must  be  held  by  the  Subordinate  Judge. 
Under  the  circumstances  of  this  case,  which  render  it  some- 
what a  hard  one  to  the  special  appellant,  the  decree  of  the 
District  Judge  is  affirmed  without  costs  of  the  special  appeaL 

Decree  affirmed. 

(a)  5  Bom  H.  C.  Kep.  A.  C.  J.  117. 
{h)  2  Idem  42. 
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[  Appellate  Criminal  Jurisdicton.  ]  December  17. 

Reg.  v.  Ambita'  Govinda'.  ' 

Confeision—Cade  of  Criminal  Procedure,  Sections  45,  122, 256, 280,  and 
346— Indian  Evidence  Act,  Sees.  30,  9l—Abstment-'Indian  Penal  Code, 
Sec.  1 H"  Joint  trial^  Trial  hy  Jury — Admimon  of  improper  evidence-^ 

m 

Retrial. 

A  confession,  not  taken  in  the  fonn  of  question  and  answer,  and  not 
authenticated  by  the  Magistrate's  endorsement  as  to  its  accuracy,  is  inad- 
missible in  evidence,  even  though  no  objection  should  be  made  to  its  re- 
ception :  Sees.  45, 122, 266,  and  346  of  the  Code  of  Criminal  Procedure  and 
Sec.  91  of  the  Indian  Evidence  Act. 

If  an  abettor  of  a  crime  is,  on  account  of  his  presence  at  its  commission, 
to  be  charged  under  Sec.  114  of  the  Indian  Penal  Code  as  principal,  his 
abetment  must  continue  down  to  the  time  of  the  commission  of  the 
offence.  If  he  distinctly  withdraws  at  any  moment  before  the  final 
act  is  done,  the  offence  is  not  committed  with  his  continuing  abetment. 
The  confession  of  a  person  who  says  he  abetted  a  murder  but  withdrew 
before  the  actual  perpetration  of  that  murder  by  his  associates,  cannot  be 
used  as  evidence  against  those  associates  though  the  person  confessing  is 
tried  with  them  jointly  on  a  charge  of  murder  :  Section  30  of  the  Indian 
Evidence  Act. 

If,  in  a  case  tried  by  a  jury,  the  High  Court  finds  that  inadmis- 
sible evidence  has  been  received,  but  that,  after  setting  it  aside,  there 
is  other  evidence  on  the  record  on  which  the  jury  may  find  a  verdict 
of  guilty,  the  High   Court  may  reverse  the  conviction  and  sentence, 
and  order  a  new  trial:    Sec.  280  of  the  Code  of  Criminal  Procedure. 

rilHE  accused  were  tried  by  Baron  Larpent,  Session  Judge 
-*■  of  Pdna,  and  a  jury,  for  the  offence  of  murder,  and  sen- 
tenced each  to  transportation  for  life. 

The  appeal  was  heard  by  West  and  Na'na'bAI  Hari'da's, 
JJ. 

Leith  {with  him  Shdntdrdm  Ndrdyan)  appeared  for  the 
appellants. 

MayheWy  Legal  Remembrancer  (with  him  Dhirajldl 
Mathurddda,  Government  Prosecutor)  for  the  Crown. 

The  f acts^  in  so  far  as  they  are  material,  appear  from  the 
following  judgment  of  the  Court : — 

West,  J.  : — Exception  has  been  taken  by  the  appellants' 
counsel   to    the  confessions  of    the  prisoners,  Bapu  and 


498  BOMBAY   HIGH   COURT  REPORTS 

« 

1873.        Krishni,  on  which  the  Session  Judge  has  relied  in  his  snm- 


Bkg.        ming  up   to  the  jury,  not  only  as  evidence    against   them- 

Ambita'      selves,  respectively,  but  as  matter  for  consideration  against 

GoviHDA'.   the  other  accused  under  the   Indian   Evidence   Act  1872, 

Sec.  30.     First,  with  regard  to  the  alleged  confession  of  the 

prisoner  Bapu,  which  is  annexed  to  the  record,  it  is  objected 

(1)  that  it  is  inadmissible  even  as  against  himself,  because 
it  has  not  been  taken  by  the  Third  Class  Magistrate  in  due 
form  as  provided  by  Sees.  45,  122,  and  346  of  the  Code  of 
Criminal  Procedure,  inasmuch  as  it  is  not  recorded  in  the 
form  of  question  and  answer,  and  is  not  completed  by  an 
indorsement  under  the  hand  of  the  Magistrate  to  the  following 
effect :  "I  believe  that  this  confession  was  voluntarily  made  ;" 

(2)  that  its  purport  does  not  amount  to  a  confession  of 
crime  on  his  own  part,  and  is  not,  therefore,  liable  to  be 
used  against  the  other  accused  ;  and  (3)  that  the  confession 
has  been  extorted  by  undue  influence.  It  is  not  necessary 
to  deal  with  the  two  last  mentioned  objections,  if  the  first 
be  sufficient  to  exclude  the  evidence  in  question  from  the 
record.  It  is  allowed  on  behalf  of  the  Crown  that  the  con- 
fession is  informal  ;  but  it  is  contended  that  it  was  admitted 
on  the  record  without  objection  in  the  Lower  Court  as  sup- 
plemented and  rectified  by  the  evidence  of  the  Third  Glass 
Magistrate  who  was  examined  as  a  witness,  and  who  stated 
that  the  prisoner  duly  made  the  statement  recorded.  We 
hold,  on  the  authority  of  the  decision  of  a  Full  Bench  of 
this  Court  in  the  case  of  Beg.  v.  Bdi  Batan  (a),  that 
the  statement  in  question  is  inadmissible.  The  conten- 
tion on  the  ground  of  waiver  cannot  be  allowed  to 
prevail  in  a  criminal  case.  Under  Sec.  256  of  the  Criminal 
Procedure  Code,  it  is  left  to  the  discretion  of  the  Judge  to 
prevent  the  production  of  inadmissible  evidence,  whether  it 
is,  or  is  not,  objected  to  by  the  parties  ;  and  it  is  the  duty 
of  this  Court  to  see  that  this  judicial  discretion  is  exercised 
in  a  proper  manner.  We  are  of  opinion  that  the  very  terms 
of  the  clause  at  the  end  of  Sec.  346  show  that  the  confession 
of  the  prisoner,  Bapu,  is  not  admissible.   This  confession  has 

(a)  Ante  p.  166. 
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not  been  taken  in  the  course  of  a  "  preliminary   inquiry."  ^^^^- 

The  Third  Class  Magistrate  had  no  power  to  hold,  and  was  Reo. 

not  engaged  upon,  any  such  inquiry.     His  evidence  cannot  ambita' 

cure  the  defects  which  appear  in  whatsis  provided  for  by  the  GovindV. 

law  as  a  species  of   pre-appointed   evidence,  and  which  the 

law  declares  to  bo  complete  and  admissible  only  when  ^^"^^"^  9/ J^A'^f^     / / 

forms  are  complied  with  in  the  recording  of  it.  ^-.^P^ , 

We  come  next  to  the  alleged  confession  of  the  prisoner 
Krishni,  which  is  also  annexed  to  the  record.  This  was  re- 
corded by  the  committing  Magistrate,  and  no  objection  is 
raised  against  it  on  the  ground  of  informality.  It  is  object- 
ed to  on  the  ground  that,  on  a  fair  construction  of  it,  it  is  not 
a  confession  at  all  of  the  crime  by  the  accused  on  his  own 
part,  and  that  whilst,  even  if  used  against  him,  it  cannot 
fairly  operate  to  his  prejudice,  it  cannot  be  taken  into  con- 
sideration at  all  against  the  other  prisoners,  jointly  tried  with 
him,  under  Act  I.  of  1872,  Sec.  30.  In  support  of  this  con- 
tention, two  cases  have  been  cited  at  the  bar,  viz.,  B^g,  v. 
Mohesh  Biswas  (6)  and  Reg.  v.  Belat  Ali  (c). 

It  appears  from  Sec.  30  of  the  Indian  Evidence  Act  that 
when  more  persons  tlian  one  are  being  tried  jointly  for  the 
same  offence,  and  a  confession  made  by  one  of  such  persona 
affecting  himself  and  some  others  of  such  persons,  is  proved, 
the  Court  may  take  into  consideration  such  confession  as 
against  such  other  persons,  as  well  as  against  the  person  who 
made  it.  It  is  requisite,  then,  in  order  to  such  use  of  a 
confession  as  is  here  contemplated,  that  there  should  be  a 
joint  trial  for  the  same  offence.  Suppose  A  is  charged  with 
murder,  B  with  abetting  the  murder,  and  C  with  concealing 
evidence  of  it,  so  as  to  screen  the  offender  ;  and  C  confesses 
to  the  offence  charged  against  him.  Wo  think  that,  in  such 
a  case,  although  the  three  accused  are  jointly  tried,  it  is  not 
a  joint  trial  for  the  same  offence  ;  and,  therefore,  the  con- 
fession would  be  inadmissible  except  against  C  himself. 
Here,  however,  there  is  one  offence  charged  against  all  the 

(6)  19  Calc.  W.   Rep.  Cr.  R.  16. 
(c)  I  bid  67. 
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1873.  prisoners.  We  have,  therefore,  next  to  consider  whether  this 
Rbq.  is  a  confession  within  the  meaning  of  the  section.  We  have 
Abcrita'  come  to  the  conclusion  that  it  is  not.  The  Legal  Remem- 
Govinda'.  brancer  has  contended  that  this  is  such  a  confession,  because 
the  prisoner  has  stated  in  it  that,  in  pursuance  of  a  previous 
arrangement,  he  went  forth  with  the  rest  whose  common 
object  was,  if  not  to  kill,  at  lea»st  to  beat  the  deceased  ;  and 
that  he  was  present  at  the  commission  of  the  offence — facts 
which  are  sufficient  to  constitute  his  guilt  that  of  a  principal 
under  Sec.  114  of  the  Penal  Code.  But  if  an  abettor  of  a 
crime  is,  on  account  of  his  presence  at  its  commission,  to  be 
charged  as  a  principal,  his  abetment  must  continue  down  to  the 
time  of  the  commission  of  the  offence.  At  any  time  before 
that  event  he  may  change  his  mind,  and  withdraw  from  the 
abetment.  The  law  allows  a  locus poenitentice  in  such  cases;  and, 
if  he  distinctly  withdraws  at  any  moment  before  the  final  act 
is  done,  the  offence  is  no  longer  committed  with  his  abetment. 
The  case,  decided  by  the  Calcutta  High  Court  in  the  4  Re- 
venue, Civil  and  Criminal  Cases,  p.  29,  turned  on  Sec.  107 
of  the  Penal  Code  ;  and  it  is  quite  possible  that,  in  that  case, 
the  circumstances  may  have  been  such  as  to  make  the  accu- 
sed person  responsible  for  abetment  by  reason  of  his  presence 
to  assist  in  case  of  need.  In  this  case,  we  have  to  con- 
sider whether  the  man,  who  is  made  a  principal  from  his  own 
admission  of  his  presence,  can  be  held,  on  that  admission,  to 
have  continued  in  his  abetment  of  the  offence  committed  to 
the  last.  He  admitted  going  with  the  rest  to  the  scene  of 
the  crime  according  to  a  preconcerted  arrangement  for  beat- 
ing the  deceased ;  but,  on  arriving  there,  he,  according  to  his 
own  account,  repudiates  the  statement  that  the  deceased  went 
with  his  wife,  insists  that  the  deceased  is  a  friend  of  his, 
and  strives  to  dissuade  his  associates  from  beating (  or  killing) 
him.  It  may  be  that  the  Court  would  attach  very  little 
weight  to  the  exculpatory  parts  of  this  statement,  as  respects 
the  accused  person  himself  who  made  it.  Taken  with  the 
other  evidence,  it  might  well  seem  to  establish  the  case 
against  him.  But  when  the  statement  is  to  be  used  against 
those  jointly  charged  and  tried  with  him,  it  must  be  a  con- 
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fcasion  in  tho  strict  sense  of  the  term.  Its  inherent  quality  1873. 
must  be  that  of  a  confession  ;  but  here  tho  inherent  quality  Keg. 
of  tho  statement  by  the  prisoner  Krishnfi,  was  not  that  of  a  amrita' 
confession,  and  it  cannot,  therefore,  be  used  against  tho 
other  accused,  and  ought  not  to  havo  been  laid  before  tho 
jury.  We  consider  that,  in  this  way,  a  serious  error  has 
occurred  in  the  procedure  on  the  trial. 

It  remains  for  ua  to  consider  how  wo  ought  to  deal  with 
tho  case,  seeing  that  there  have  been  such  grave  errors  in  tho 
admission  of  improper  evidence.  There  is  no  provision  in 
the  Criminal  Procedure  Code  for  enabling  an  Appellate  Court 
to  remand  a  case  for  a  new  trial.  Sec.  280  of  the  Code  pro- 
vides only  that  an  Appellate  Court  may  reverse  or  alter  the 
finding  and  sentence  of  the  Lower  Court ;  there  is  no  express 
authority  for  remanding  such  a  case  for  a  now  trial.  On 
the  other  hand,  Sec.  271  contemplates  that  an  appeal  from 
a  conviction  in  a  trial  by  jury  shall  be  admissible  on  a  matter 
of  law  only  ;  and  this  seems  quite  opposed  in  principle  to 
our  putting  aside  the  inadmissible  evidence  and  dealing  with 
tho  case  on  the  remaining  evidence  as  wo  might  do  in  a  case 
tried  without  a  jury.  Tho  case  of  Queeii  v.  Elahr  Buh.^h 
(d),  appears  to  bo  an  authority  in  support  of  remanding  tho 
ease  for  a  now  trial ;  and  it  seems  to  have  been  held 
in  that  case  that  the  reversal  of  a  decision  on  appeal 
leaves  it  open  to  the  Appellate  Court  to  order  a  new 
trial.  That  case  was  decided  in  reference  to  Sec.  419  of 
the  Code  of  Criminal  Procedure  then  in  existence  (Act 
XXV.,  1861)  ;  but  there  is  no  difference  between  the  terms 
of  that  section  and  those  of  Sec.  280  in  the  present  Code 
so  far  as  they  are  material  to  the  question  now  under  con- 
sideration. The  case  of  Elahee  Buksh  has  been  followed  by 
this  Court  in  two  cases,  one  of  which  was  the  case  of  Reg- 
v.  Rdrriswumi  Mitdluir  (e).  The  adjudication  on  questions  of 
fact  in  such  cases  appears  to  Lave  been  left  by  the  Legislature 
{interpreting  its  words  by  these  decisions)  in  the  hands  of  a 

(rf)(5(!al<;.  W.   Rep.  Cr.  R.  80. 
(r)  G  Bom.  FI   C.  Rep.  Cr.  Ca.  47. 
04  C  II 
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Keg.^  trials  of  ofFences  to  be  held  by  jury  ;  and  if  we  were  to  deal 
Am  RITA'  with  this  case  as  we  should  do  in  the  ordinary  case  of  a  trial 
with  assessors,  we  should  be  encroaching  upon  the  functions 
assigned  to  a  jury.  If,  indeed,  we  could  say  that  there  was 
no  evidence  to  go  to  the  jury  on  which  a  conviction  could 
reasonably  be  based,  we  might  fulfil  our  duty  by  simply 
reversing  the  convictions  and  sentences.  If,  on  the  other 
hand,  wo  were  quite  satisfied  that,  independently  of  the 
evidence  improperly  admitted,  there  was  sufiicient  evidence 
to  justify  the  decision,  or,  in  other  words,  that  the  prisoners 
had  not  been  prejudiced  by  the  admission  of  the  illegal 
evidence,  then,  having  regard  to  the  provisions  of  Sec.  167 
of  the  Indian  Evidence  Act,  1872,  we  should  not  interfere. 
The  case  we  have  to  deal  with  here,  however,  lies  between 
the  two  ;  there  is  evidence  remainin  g  after  the  exclusion  of 
the  inadmissible  evidence,  on  which  a  jury  might  not  un- 
reasonably find  the  accused  or  some  of  them  guilty,  but  it 
does  not  seem  to  u^  to  be  conclusive  as  to  their  guilt.  The 
interpretation  put  upon  the  old  Code,  admitting  the  course 
which  we  are  about  to  pursue,  seems  to  us  to  bo  equally 
consistent  with  the  provisions  of  the  present  Code,  and  we 
think  this  is  a  case  in  which  we  should  reverse  the  con- 
viction and  order  a  new  trial. 

Conviction  and  sentence  reversed  and  anew  trial  ordered. 
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ABATEMENT.— ^M  Ihsolvenct,  1. 

ABETMENT.— ^etf  Confession,  2;  and 
FosEiQN  Subject. 

ABETMENT    OP    MURDER  BY 
IMPOSSIBLE  MEANS,— iSeeSuM- 

MINO  UP. 

ACCOUNT,    SUIT  FOR   AN.— See 

MlNOB- 

ACCOUNT  STATED— 

An  entry  of  an  account  stated, 
made  by  a  debtor  in  his  credi-^ 
tor's  books,  is  not  a  contract  in 
writing  within  the  meaning  of 
the  proviso  in  Act  IX.  of  1871, 
Sec.  21.  AmriUdlY.  MdnUclaL  375 

ACCRETIONS.— 5ee  Mobtoaoe,  1. 

ACTS  (GOVERNMENT  OP  INDIA) 

No.  XXVII.  of  1837,  Sec.  7.— See 
Theft. 

No.  XVI.  of  1838.-See  Ma'mlatda'e. 

No.  XI.  OP  1843  198. 

Sec.  13. — See  Hebbditaet  Officer. 
Sec.  15 287w 

No.  I.  OF  1846  29,  33,  415 

No.  IX.  OF  1850,  Sec.  91.— See  Small 
Cause  Court,  5. 

No.  XVIIl.  of  1850.— See  Judge, 
Action  against.  Malicious  Pro- 
secution   18 

No.  XXXI.  of  1860,  Sec.  8.— ^ee 
Theft. 

No.  XI.  OF  1852. — See  Inam  Commis* 

.^ioner's  Decision. 

No.  XXVin,0F  1865.— See  Penalty. 
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No.  XIIL  OF  1856,  Sec.  27 104 

Sec.  111. — See  Cbrtiorarl 

No.  VI.  OF  1869  49 

No.  VEIL  OF  18691— &e  Civil  Pro- 
cedure CODR. 

No.  XIV.  OF  1859 489 

Sec.  1,  Cl.  2. — ^See  Police  Officer. 
Limitation,  5. 
Cls.  5  AND  7« — See  Ma'mlat- 

DA'R. 

Cl.  9. — See  Banker  and  Cus- 
tomer. 
Cl.  12. — 5i?e  Limitation,  4, 7. 
Cl.   13. — See  Limitation,  3, 

460 

Cl.  15    301 

Cl.  16. — See   Limitation,  4, 
6,  6,  7.     Police  Officer. 
Sec.  3. — See  Police  Officer. 

Sec.  4 214» 

Sec.  14; — See  Limitation,  2.  Police 
Officer. 

Sec.  20 213,  434 

No.  XLIL  of  1860 23,  306 

No.    XLV.    OF    I860.— See  Indian 
Penal  Code. 

No.  XXIII.  OF  1861,  Sec.  3  40 

Sec.  H. — See  Decree,  1,  2.  Cause 

OF  Action. 
Sec.  27.-— See  Small  Cause  Court,3. 

23 
Sec.  36.— See  Surbtt,  1. 

Sec,  37 40,  398h 

Sec.  38. — See  Limitation,  1. 
No.  XXV.  OF  1861— 

Sec.  149 173,  174 

Sec.  163 69 

Sec.  205   173,174 

Sec.  379 90 

SEa  419     601 

No.  XX.  OF  1864    810 

Sec.  19.— Se0  Minor. 
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No.  XXVI.  OP  1864,  Sec.  7 61 

No.  X.  OP  1866,  Sec.  101 11 

No.  XI.  OP  1865  306 

Sec.  1. — See  Mofussil  Small  Cause 
Court. 

Sec.  6. — See  Small  Cause  Coubt,  1. 

66 

Sec.  8. — See  Small  Cause  Court,  6. 

Sec.  9, — See  Mofussil  Small  Cause 
Court. 

Sec.  12 309 

Sec.  47 54 

Sec.  50    23 

No.  XIIL  op  1865 83 

No.  XX.  OP  1866— 

Sec.  17. — See  Cbbtipicatb  op  Sale. 

267 

Sec.  42. — See  Certificate  op  Sale. 
•    Sec.  49. — See  Certificate  op  Sale. 

267 

Sec.  88. — See  Registration. 
No.    XIV.  OP    1869,   Sec.    32,—See 

Mofussil    Small     Cause    Court. 

Police     Officer.    Small     Cause 

Court,  3. 
No.  XVIII.  OP  1869.— See   Stamping 

AN  Instrument  after  its  Execution. 

SeCS.  3  AND  14 — 

An  instrument,  which  purports  to 
convey  two  or  more  properties 
for  a  sum  of  money,  composed 
of  items  described  in  the  instru- 
ment as  the  values  of  those  pro- 
perties, is  simply  a  deed  of  sale 
coming  under  the  definition  of 
**  conveyance "  in  Act.  XVIII. 
of  1869,  Sec.  3.  The  stamp  duty 
properly  leviable  upon  such  an 
instrument,  should,  therefore,  be 
calculated  upon  the  aggregate 
sum  specified  therein,  and  not 
upon  the  various  items  compos- 
ing that  sum.  In  re  Tvkdrdm 
UdHAtre 354 

Sec  20.— 5ee  Stamp,  2. 

ScH.  II.,  Sec.  5    407 

No.  VII.  OP  1870,  Secs.  7  and  16.  445 
No.  X.  OP  1870. — See  Market  Value. 

No.  XXI.  OP  1870    11 

No.  IX.  OP  1871— 

Sec.  5. — See  Appeal,  2. 


Sec.  21. — See  Account  stated. 

ScH.  II,  Art.  68  488,  489 

Art.  72. — See  Promissory 
Note. 

No.  XXIII.  op  1871    299 

No.  I.  OP  1872.— 

Secs.  24,  25  and  26 179 

Sec.  30. — See  Confession,  2. 

kd£C.     ud     ...•••■• ......a*    1  c7*^ 

Sec.  67    39 

Sec.  65 170,  179 

Sec.  74 179 

Sec.  91. — See  Confession,  1,  2. 
Sec.  113. — See  Jurisdiction. 

Sec.  159    171,178 

Sec.  167   181,502 

No.  IX.  OP  1872 25 

Secs.  2  and  9  376 

Sec.  25 215 

Sec.  77 438 

No.  X.  OP  1872. — See  Criminal  Pro- 
cedure Code. 

ACTS  (BOMBAY)— 

No.  II.  OP  1863 198 

No.  VII.  OP  1863 198 

No.  IX.  OP  1863.— See  Cotton  Frauds' 

Act. 
No.  V.  OP  1864.— &e  Ma'mlatda'r.  18 
No.  I.  OP  1865,  Sec.  2. ..417,  421,  423 

Sec.  3    221 

Sec.  25. — See  Assessment  in  Pee- 
pbtuity. 

Sec.  28 423 

Sec.  36.— iS^ee  Mortgage,  2.  Land 
Revenue,  2. 

Sec.  48 420,421 

No.  II.  OP  1866 306 

No.  VII.  OP  1866.— iSee  Decree,  2.  215 

No.  X.  OP  1866 205 

No.  VII.  OP  1867,  Sec.   42.— See  Po- 

.  LICE  Officer. 
No.  IV.  OP  1868. — See  Possession,   1, 
ACTS      OF      PARLIAMENT.— iSee 
Statutes 

ADMINISTRATOR.— iSee  Minor. 
ADMIRALTY— 

The  Imperial  Statutes  3  d;  4  Vict., 
c.  65,  24  Vici,  c.  10,  and  26  A; 
27  Vict.,  c.  24,  do  not  apply  to 
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the  Admiralty  or  Vice- Admiralty 
jurisdiction  of  the  High  Coat. 

On  that  point,  The  Ada  (5  Bom. 
H.  C.  Rep,  0.  C.  J.  64)  followed ; 
The  Portugal  (5.  Beng.  L.  Rep. 
323,  330,  331)  disapproyed. 

The  High  Court,  as  now  existing, 
was  continued,  not  created,  by 
the  Letters  Patent  of  1865. 

The  High  Court  has  jurisdiction, 
under  the  common  maritime  law, 
to  entertain  a  suit  in  respect  of 
a  collision,  upon  the  high  seas, 
between  two  foreign  vessels,  al- 
though that  collision  may  not 
haye  occurred  in  British  or 
Anglorlndian  waters,  and  not- 
VP^ithstanding  tha  opposition  of 
tho  Consul  of  the  State  to  which, 
the  defendant  belongs. 

Whether  the  High  Court  has  a  dis- 
cretion to  decline  to  entertain 
such  a  suit — Qucere.. 

Hven  if  there  be  such  a  discretion, 
the  Court  wijl  ordinarily  allow  a 
suit  of  that  nature  to  proceed. — 
Bardoty.  The  Augusta 110 

ADMISSION— See     Guaepiin.    ami> 

Ward. 
ADMISSION      OP        IMPROPER 

EVIDENCE— See  Confession,  i. 

ADOPTION— 

1.  To  constitute  a  valid  adoption, 
there  must  be  a  gift  and  accept^ 
ance« 

When  the  natural  father  is  dead, 
and  the  mother  is  living,  she  is 
the  only  person  who  can  give  in 
adoption.  The  Hindu  law  does 
not  authorize  the  paternal 
grand-father  or  any  other  person 
to  give  in  adoption  in  such  a 
case.  The  Golleclor  of  Surai  v. 
Dhirsmgji 235. 


2.  A.  B,j  a  member  of  the  commu- 
nity of  Jainas  of  Marvadi  origin, 
who  form  part  of  the  inhabitants 
of  Ahmadnagar  in  the  Deccan, 
died  without  leaving  natural  bom 
issue,  and  without  adopting  any 
child.  His  wife,  who  survived 
him,  resolved,,  shortly  before  her 
death,  on  adopting  the  son  of  (7. 
D,,  a  brother  of.  A,  B.,  but  did 
njot  live  to*  carry  her  intention 
into  effect.  After  her  death,  C, 
D*  and'JB.  F.  (another  brother 
of  A*  B. )  with  the  assent  of  the 
l^nch  or  senior  members  of  their 
community,  went  through  a 
ceremony  of  giving  the  boy  in 
adoption  to  the  deceased  A..  B, 
and  his  deceased  wife,  and  an 
instrument  of*  agreement  wholly 
founded  upon  that  adoption,  was 
executed. by  B.  F,  to  C,  D.,  and' 
affected,  to  deal  with  the  property 
moveable  and.  immoveable  of 
A.B.: 

Held  that  th^  adoption  was  invalid' 
and  that  the  instrument  of  agree-- 
ment  fell  together  witb  it. 

Qucere  whether  such, an. instrument' 
being  unregistered,  and  dealing 
with  immoveable  property  above 
the  valtie  of  Rs.   100,  was  not, . 
upon  that  ground  alone,  invalid. . 

Adaption  among  Jftinoi  is^ .  in  the 
Presidency  of  Bombay,  regulated 
by  the   ordinary   Hindu  law,  as . 
is  their  succession  to   property 
generally,   notwithstanding  their  • 
divergence  from  -  Hindtis  in  mat  • 
ters  of  religion ;  -  and'  Hindu  law 
does  not  allow   any  one  but  the  - 
widow  to  act  vicariously  for  the 
man   to   whom   the   son     is   to* 
be  affiliated  ;   the  widow     is,  a- 
delegate  either  with   express    or 
implied    authority,   and     cannot 
extend  that  authority  to  another 
person,  so  as  to  enable   him     to 
adopt  a  son  to  her  husband   after 
her  decease ;  not  only  a  giving  bat 
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an  acceptance  by  the  man,  or  his 
ifTife,  or  "widow,  manifested  by 
some  over  act,  being  necessary 
to  constitute  an  adoption  by 
Hindu  law. 

When  amongst  Hindus  (and  Jamas 
are  Hindu  dissenters)  some  cus- 
tom different  from  the  normal 
Hindu  Law  and  usage  of  the 
counky  in  which  the  property- 
is  located,  and  the  parties  resi- 
dent, is  alleged  to  exist,  the 
burden  of  establishing  its  anti- 
quity and  invariabiHty  is  placed 
on  the  party  averring  its  exist- 
ence, and  it  should  be  proved 
.  by  clear  and  unambiguous  evi- 
dence above  suspicion — Bhag- 
ifdndds  Tejmal  v.  Rdjrfud  ...241 

8,  Amongst  Hindus,  in  the  Pre- 
sidency of  Bombay,  a  valid  gift 
in  adoption  can  be  made  only  by 
the  natural  father  or  mother  of 
the  sooi  given ^  or  by  them  both 
conjointly.  They  cannot  Jointly 
or  severally  delegate  that  au- 
thority to  anothei^  person  so  as 
to  validate  a  gift  by  hiin>  made 
after  they  are  both  deceased. 

Therefore,  a  gift  in  adoption  by 
the  brother  of  the  adoptee  after 
the  deeeasa  of  his  father  and 
mother,  though  made  with  the 
previous  assent  of  his  father, 
was  held  to  be  invalid. 

Amongst  Hindus,  in  the  same  Pre- 
sidency, an  adoption  of  a  son  self 
given,  aHhongh  he  may  at  the 
time  of  the  gift  be  an  adult,  is 
in  the  present  age  (the  Kali 
Yug)  invahd.  Bashetidppd  v. 
ShtvUngdpjpd 268 

AOENT. — See  Banker  akd  Customer. 
Principal  and  Agent. 

AGREEMENT.— See     Decree,    2. 
Power  of  Attorney. 

ALIENATION,— See  Stridhan, 


ALIENATION    OF    UNDIVIDED 
PROPERTY— 

1.  It  is  settled  law  in  the  Presiden- 
cy of  Bombay,  that  one  of  several 
parceners  in  a  Hindu  undivided 
family  may,  without'  the  assent 
of  his  co-parceners,  sell,  mortgage, 
or  otherwise  alienate,  for  valuable 
consideration,  his  share  in  the 
undivided  family  estate,  move- 
able or  immoveable. 

It  is  also  settled  law  in  the  same 
Presidency  that  a  share  in  the 
undivided  estate  of  a  Hindu 
family  may  be  taken  in  execution, 
under  a  judgment  against  the 
parcener  to  whom  such  share  be- 
longs, at  the  suit  of  his  personal 

*  creditor.  Vdsudev  Bhat  v.  Venka 
tesh  SanhUv     139 

2^  Held  by  a  Full  Bench,  following 
the  doctrine  laid  down  in  the 
preceding  case,  Vdsvdev  Bhat  v. 
Venkatesh  Sanbhav^  that  a  Hindu 
parcener  may,  without  the  con- 
sent of  his  co-parceners,  alienate 
his  share  in  undivided  family 
property. 

Tuhdrdmi  v.  BAmchandra  (6,  Bom. 
H.  C.  Rep.  A.  C.  J.  247)  approv- 
ed and  adopted. 

Bajee  v*  Pandoorung  (Morris,  Part 
II.,  93)  disapproved. — Fakirdpd 
V.  Ghandpd 162 

AMENDMENT.— See  Collector,  1. 

ANNUAL  RENTAL.— See   Market 
Value. 

APPEAL— 

1.  In  criminal  cases  the  High  Court 
will  not,  in  general,  grant  leave 
to  appeal  to  the  Privy  Council, 
unless  some  important  question 
of  law  or  practice,  or  jurisdiction 
is  involved. 
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Considerations  that  gnide  the 
Court  in  granting  leave  to  ap- 
peal in  snch  cases,  stated,  and  in- 
stances in  which  such  leave  has 
been  granted,  mentioned,  Heg, 
V.  Festa/nji  Dinshd 75 

2.  The  circumstance  that  a  respon- 
dent who  has  taken,  or  intended 
to  take,  objections,  under  Sec. 
348  of  the  Code  of  Civil  Proce- 
dure, to  the  decree  of  the  Court 
of  first  instance,  at  the  hearing 
of  an  appeal  already  preferred  by 
his  opponent,  has  been  prevented 
by  the  withdrawal  of  the  appeal 
from  having  his  objections  heard, 
does  not  constitute  a  sufficient 
cause  for  admitting  a  cross  appeal 
by  such  respondent  after  the 
prescribed  period,  Act  I^.  of 
1871,  Sec.  6. 

The  High  Court  may  consider  and 
determine  upon  the  sufficiency  of 
the  reasons  which  a  Ju(^ge  has 
given  for  admitting  an  appeal 
after  the  lapse  of  the  period 
limited  for  that  purpose  by   law. 

JUmvree  Bewa  v.  Soorundamaih  Boy, 
10  Calc.  W.  Rep.,  Civ.  R.  178, 
followed. — Surhhdi  v.  Baghwidth' 
It •••••••••  o\f7 


See  Hindu  Law,  2. 
ARBITRATION.— See  Awabd. 
ASSESSMENT.— See  Possbssioh,  1. 


ASSESSMENT 
TUITY— 


IN       PERPE- 


Where  a  lease  of  lands  to  be  re- 
claimed from  the  sea  by  the  les- 
see, granted  by  a  former  Govern- 
ment to  plaintiff,  stipulated  that 
the  lands  should  be  held  free  of 
assessment  [mdpkt]  for  thirty 
years,  subject  to  assessment  at 
rupee  1  per  highd  in  the  Slst 


year,  to  assessment  increasing  at 
the  rate  of  J  of  a  rupee  per 
highd  during  the  six  following 
years,  and  at  the  expiration  of 
that  istaioa  (period  of  annually 
increasing  assessment)  should 
be  held  at  the  full  assessment  of 
Rs.  3  per  highd : 

Held  that  after  the  expiration  of 
the  first  thirty-seven  years  the 
lease  was  one  in  perpetuity,  sub- 
ject to  the  annual  payment  of 
the  sum  named  as  the  full  as- 
sessment and  no  more. 

The  words  in  Section  25  of  Bombay 
Act  I.  of  1865  confer  upon  Go- 
vernment no  absolute  power  in 
all  cases  to  fix  any  assessment 
they  may  please.  But  that 
section,  as  also  Section  4,  Clause 
2,  Regulation  XVII.  of  1827, 
distinctly  limit  the  power  of  Go- 
vernment to  raise  the  assessment 
on  land  held  partially  exempt  by 
right.  Government,  however, 
may  set  aside  such  limitations  at 
their  discretion  by  a  Legislative 
enactment,  as  provided  by  clause 
3  of  the  above  Regulation.  But 
Government  can  exercise  this 
poweronly  under  **  specific"  rules. 

In  Bombay  Act  I.  of  1865,  Sec.  25, 
no  such  **  specific  *'  rules  are  to 
be  found  as  would  indicate  that 
the  Legislature  intended  to  set 
aside  the  provisions  of  CI.  2,  Sec. 
4,  Regulation  1827,  and  to  en- 
able the  Revenue  officers  to  ignore 
all  exemptions  except  those 
which  they  may  themselves 
choose  to  recognize. 

Where  plaintifE  had  enjoyed  "Savai 
Snt,"ora  remission  of  one-fourth, 
for  a  period  of  more  than  thirty 
years  with  respect  to  lands  on 
which  assessment  became  leviable 
in  1805  A.D.,  he  was  held  by  the 
High  Court  to  have  established 
a  prescriptive  right  to  such  a 
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remiBsion.    The  Sub-Collector  of 
Colabav.  OaneshMoreshvar... 216 

ASSIGNMENT— 

The  question  whether  an  tj^ 
signment  of  an  equity  of  redemp- 
tion admitted  hj  the  assignor, 
was  made  for  a  yahiah^e  iconsv 
deration  or  not,  is  Hot  material 
in  determining  the  rigjiits  of  the 
assignee  againat  a  Oirty  who 
holds  adverselj  to  t])^  assignor. 
^achu  V.  Kachoba.f, .491 

See  fNsOLVENCi,  2^ 

ATTACHMENT— 

An  attachment  will  issi^  to  eompel 
a  party  to  a  suit  to  obey  an  order 
made  by  the  Commissioner  for 
taking  accounts,  upon  the  certi- 
ficate of  the  Commissioner  that 
such  order  has  been  m^d^  and 
disobeyed,  without,  in  the  first 
instance,  n\akmg  such  order  a 
rule  of  Court. — Dhurandhardas  v. 
Bhau  Oovind ^ 4 

See  DEsHMurHi  Allowance.  Limita- 
tion, 3.  Pra.cticb, 

ATTORNEY'S  AUTHORITY,— Sec 

PoWBB  OP  ATTOJfcNEY. 

AULAT)  DAR  AULA'D.— See  Pub- 

PBTUITT. 

AUTHORITY.— See  Power  op  At- 

TOBNET.      P&IMGIPAL  AND  AOX^NT. 

AWARD— 

Upon  a  motion  to  am,cnd  an  award,, 
filed  under  Sec.  327  of  the  Civ^ 
Pro.  Code,  on  the  ground  of 
obvious  errors  contained  in  it, 
it  was  held  that  the  Court  had  no 
power,  under  Sec.  327,  to  amend 
an  award  or  remit  it  for  the  re- 
consideration of  the  arbitrators, 
but  has  only  the  power  to  file  and 
enforce  the  award  or  reject  it. 
AlWrakhiA  v.  JehAngir 391. 

See  Small  Cause  Coubt,  2. 


BAITKER  AND  CUSTOMER.— 

A  deposited  certain  moneys  with 
B^  a  banker,  and  drew  against 
them,  but  not  to  the  full  extent ; 
the  residue  was  employed  on  A^8 
account  by  -B,  a-ccording  to  an 
agreement  between  them  < 

Held  that)  besides  the  ordinary  re- 
lation of  banker  and  customer^ 
there  subsisted  also  between  them 
thitt  of  principal  and  agent ;  that^ 
therefore,  the  right  of  action 
arose  at  the  time  of  demand. 
Held  also,  that  a  three  years*^ 
limitation  applied  under  Act 
XIV.  of  1859,  Sec.  1,  cU  9. 
NAsir  Y.  BaydhMi    300 

BENA'MI  PURCHASE.— See  Civil 
•   Peocedurk  Code,  Sec.  260. 

BJtLL  OF  EXCHANGE.— Se«.  Pko- 

MissoBY  Note. 

BILJi  OF  LADING— 

PiQce  goods  were  carried  from 
London  to  Bombay  undjsr  a  bill 
of  lading)  the  exceptions  in  which 
protected  the  mjaster  from  "  leak- 
age^ breakage^  rust,  decay,  loss,  or 

damage  from  machinery  boilers  * 

•■.•»• 

misfeasa/nce  error  in  judgment , 
negligence  or  defaiiU  of  *  *•  ^ 
persons  in  the  service  of  the 
ship  •  •  •  and  the  ship  not 
being  liable  for  any  consequences 
of  causes,  therein  excepted,  how- 
ever originating." 

The  piece  goods,  ojjl  their  arrival  iu 
Bombay,  were  found  to  be 
damaged  by  oil  and  by  chafing, 
I.e.,  by  rubbing  against  other 
goods  in  the  hold,  but  there  was 
no  evidence  .to  show  how  such 
damage  was  occasioned : 

Held  that  the  term  "  leakage  '*  did 
not  include  leakage  from  other 
goods  on  to  the  piece  goods,  nor 
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did  "  breakage  "  include  damage 
cAnsed  by  chafing,  and  that,  as 
no  negligence  was  proved,  the 
inaster  was  not  protected  by  the 
exception  "  damage  from  negli- 
gence."    Chraham  Y,  Hilh    ..60. 

BUEACH    of     contract.— iStfe 

Injunction. 

BREAELA.GE.— ^yeo    Bill    op    Lad- 
ing. 

BROTHER.— See  Adoptoin,  3. 

CAUSE  OF  ACTION— 

Plaintiff's  father  pnrchased  a  honse 
on  the  11th  Jnne  i854  at  a  sale 
made  nnder  a  decree  against  G.D., 
bnt  was  not  put  into  possession 
of  it ;  accordingly,  in  J  866,  he 
obtained  a  decree  for  possession, 
which,  however,  was  never  exe- 
cnted.  The  defendant  in  1870 
obtained  possession  of  the  honse 
by  another  sale  made  in  execution 
of  another  decree  against  0.  D. 
The  present  snit  was  institued 
by  plaintiff  in  1871  : 

Held  that  not  only  was  the  remedy 
on  the  canse  of  action,  which 
accrued  in  1854,  and  the  decree 
of  1866  barred,  but  also  that  Act 
XXIII.  of  1861,  Sec.  11,  prevent, 
ed  the  plaintiff  from  bringing 
a  new  suit  on  the  fresh  canse  of 
action  accruing  to  him  under  the 
decree  of  1866,  as  that  section 
"  took  away  from  the  parties  tc 
the  suit  the  right  to  raise  by  a 
fresh  suit  any  question  as  to 
their  rights  and  liabilities  under 
the  decree."  (Banganasary  v. 
Shappani,  5  Mad.  C  H.  Rep. 
375.) — Kisan  v.  Anamdrdm^AZZ 

5ee  Judge,  Action  against.  Small 
Cause  Court,  6. 

CERTIFICATE  BY  ADVOCATE 
GENERAL. — See  Statement  of 
Judge.    Summing  up. 


CERTIFICATE  OF  SALE— 

A  certificate  of  sale,  issued  under 
Sec.  269  of  the  Code  of  Civil 
Procedure,  is  an  '  instrument ' 
requiring  registration  within  the 
meaning  of  Act  XX.  of  1866, 
Sec.  17* 

Where  such  a  certificate  is  not  re- 
gistered, other  evideuce  is  not  ad- 
missible to  prove  the  sale. 

Fer  Nana'bhai  Harida's,  J. — An 
unregistered  certificate  of  sale  iv 
not  only  inadmissible  in  evidence 
but  invalid.     Padu  v.  Rakhmai. 

435. 

CERTIORARI— 

Section  CXI.  of  the  Police  Act  (XIII. 
of  1856)  does  not  give  jurisdic- 
tion to  the  High  Court,  when  a 
case  is  brought  before  it  on 
certiorari,  to  inqidre  whether  the 
Magistrate  has  come  to  a  correct 
conclusion  as  to  the  guilt  or  in- 
nocence of  the  prisoner.  The 
object  of  that  section  is  to  limit 
the  objections  to  a  conviction  to 
some  substantial  meritorious 
ground,  such  as  want  of  juris- 
diction or  the  like,  and  to  pre- 
vent a  conviction  from  being 
quashed  on  a  mere  error  of  form 
or  of  procedure.  But  the  sec- 
tion does  not  give  the  High 
Court  any  right  to  interfere  on 
the  ground  that  the  Magistrate 
has  come  to  a  wrong  conclusion 
on  the  question  of  the  guilt  or 
innocence  of  the  accused  person* 

Though  affidavits  may  be  used  to 
show  a  want  of  jurisdiction  in  a 
Magistrate,  even  though  such 
affidavits  contradict  for  this  pur- 
pose the  finding  of  the  Magis- 
trate, tbey  cannot  be  used  as 
affording  materials  for  reviewing 
the  Magistrate's  decision  on  the 
merits. — Beg,  v.  Nathalal   ...102 
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CESSION    OF    TERRITORY— Sac 

Jurisdiction. 

CHARGE. — See  Criminal  Pkocedube 
Code,  Sbcs.  272,  283,  443. 

CHOSE    IN  ACTION.— See  Assign. 

MENT. 

CIVIL  CODE  OF  FRANCE  ...290 

CIVIL  PROCEDURE  CODE  ...143 

Ssa  2. — See  Res  judicata. 
Sec.  6. — See  Plaint. 
Sec.  7. — See  Moetgage,  1. 

Secs.  16  and   17 31 

Sec.  32  — See  Judge's  referring  to 

Documents. 
SEa  73.— See  Ejectment. 

Sec.  97    98 

Sec.  102 398n 

Sec.  124. — See  Written  Statements. 

Secs.  180  and  181    6 

Sec.  185. — See  Limitation,  1. 

Secs.  200  and  201 393,  394 

Sec.  235. — See  Practice. 

Sec.  246. — See  Limitation,  1.  Plaint. 

Practice. 

Sec.  247    19,  20 

Sec.  256    438 

Sec.  259. — See  Certificate  of  Sale. 

Sec.  260— 

A* 8  property  is  sold  under  a  decree 
to  1?,  a  bond  fide  purchaser,  who 
offers  to  -4  to  re-convey  to  him  on 
being  repaid  the  purchase-money. 

Held  .that  if  A  accepts  the  propo- 
sal. Sec.  260  of  the  Civ.  Proc. 
Code  does  not  preclude  a  con* 
tract  from   arising.     Mor  Joshi 

V.  Mukamanad  344 

Sec.  264 439 

Secs.  312  to  327  394 

Sec.  322  392,  393,  394,  395 

Secs.  323  and  324  392,  395 

Sec.  325  392,  394,  395 

Sec.  326  393,  394,  395 

Sec.  327. — See  Award. Small  Cause 
Court,  2. 


Sec.  338.— See  Decree,  3.    2,  3. 
Sec.  339    1,  2 

Sec.  348.--Sec  Appeal,  2. 

Sec.  356   239 

Sec.  362   2,  3 

Sec.  388 54 

CIVIL  PROCESS.— See  Hereditary 
Officer. 

COLLECTOR— 

1.  A  person  claiming  a  share  in 
land  in  right  of  heirship,  cannot 
sue  a  Collector  for  entry  of  hig 
name  in  the  revenue  books,  but 

-should  sue  the  co-heirs  for  an 
award  of  a  share  in  the  land,  'Or 
for  a  declaration  of  right  to  such 
a  share. 

The  Collector's  book  is  kept  for 
purposes  of  revenue,  not  for  pur- 
poses of  title,  and  the  fact  of  a 
person's  name  being  entered  in 
the  Collector's  book  as  occupant 
of  land,  does  not,  necessarily,  of 
itself  establish  that  person's  title, 
or  defeat  the  title  of  any  other 
person.     Fdtmd  v.   Varyd  Saheb. 

187 

2.  The  mere  entry  of  the  name  of 
one  parcener  in  immoveable  pro- 
perty in  the  Collector's  books,  as 
the  occupant  or  owner  is  not 
sufficient  ground  for  an  action 
by  a  co-parcener  against  the  Col- 
lector, inasmuch  as  the  Collec- 
tor's books  are  kept  for  purposes 
of  revenue  and  not  for  purposes 
of  title.  But  if  the  Collector 
improperly  eiyoin  the  plaintiff 
from  taking  or  other  parties 
from  paying  to  the  plaintiff  his 
share  of  the  rents  or  profits,  an 
action  may  be  maintained 
against  ihe  Collector.  The  CoU 
lector  of  Poona  v.  Bhcwcmrdv*  192 

3.  Although  the  entry  by  a  Col- 
lector of  a  particular  person's 
name  as  'occupant'  affords,  how- 
ever mistaken,  no  ground  for  an 
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action  against  the  Collector,  yet 
where  there  is  an  apparent  and 
reasonable  proundfor  apprehend- 
ing legal  injury  from  the  Col- 
lector's proceedings — as  when 
the  Collector  affirms  one  person's 
title  to  the  exclusion  of  another, 
by  entering  his  name  in  the  re- 
gister of  "  wata/ns  "  (compiled  un- 
der Regulation  XVI:  of  1827,  S. 
1 9), or  where  damage  to  a  person's 
right  is  likely  to  arise  from  the 
Collector's  act — it  is  not  impro- 
per to  join  the  Collector  as  a  par- 
ty to  a  suit. 


Where  a  suit  is  instituted  against 
a  Collector  and  another  person, 
and  the  Collector  does  not  ap- 
peal— 


Held  that  the  question  of  the  Dis- 
trict Court's  jurisdiction  to  en- 
tertain the  suit  being  a  ground 
common  to  all  the  parties  afPect- 
ed  by  the  judgment,  it  is  open 
to  the  other  person  to  object 
that  the  plaint  did  not)  disclose 
a  cause  of  action  against  the 
Collector,  and  that  the  District 
Court  consequently  had  not  ju- 
risdiction- Sangapa  v.  Bkinutn' 
gowda     194 


COLLECTOR'S  BOOKS —S^e  Col- 
LKCTOB,  1,  2,  3,     Land  Revenue,  2. 

COLLISION.— See  Admiralty. 

COMMISSIONER  FOR  TAKING 
ACCOUNTS.— Sec  Attachment. 

COMPOSITION     WITH     CREDI- 
TORS.—See  Insolyenct,  2. 

COMPOUNDING  OFFENCE— 

The  offence  of  voluntarily  causing 
hurt,  under  Section  323  of  the 
b  H  c — VOL.  X 


Indian  Penal  Code,  is  one  which 
may  lawfully  be  compounded, 
and  the  withdrawal  from  the 
prosecution  in  such  a  case  is, 
therefore,  permissible  under  Sec- 
tion 188  of  the  Code  of  Criminal 
Procedure.    Re.g,  v.  Jethd  Bhald. 

68 

COMPROMISE.— See  Guardian  and 
Ward. 

CONCUBINE.— S«p  Hindu  Law,  1. 


CONFESSION— 

1.  The  confession  of  \  an  accused 
person,  takon  by  a  Magistrate 
having  no  jurisdiction  to  com- 
mit or  try  him,  is  imperfect,  if 
not  signed  by  the  accused  person 
or  attested  by  his  mark,  and  is 
inadmissible  in  evidence.  (Sees. 
122  and  346,  Criminal  Procedure 
Code.) 

The  term  "  Preliminary  Inquiry  " 
in  the  final  clause  of  Section  846 
means  such  inquiries  as  are  the 
subject  of  Chapters  XIV.  (of  In- 
quiries and  Trials)  and  XV.  (of 
Inquiry  into  cases  triable  by  the 
Court  of  Session  or  the  High 
Court)  ;  and,  therefore,  that 
clause  does  not  apply  to  confes- 
sions recorded  under  Sec.  122, 
which  refers  to  an  inquiry  not 
during  a  trial  or  one  held  with 
a  view  to  committal,  but  an  in- 
quiry for  the  purpose  of  forward- 
ing confessions,  when  recorded, 
to  the  Magistrate  by  whom  the 
case  of  the  accused  person  is  in- 
quired into  or  tried.  Conse- 
quently, when  a  confession  taken 
under  Sec.  122  is  inadmissible  in 
evidence,  oral  evidence  to  prove 
that  such  a  confession  was  made 
or  what  the  terms  of  that  confes- 
sion were,  is  inadmissible  also. 
(Sec.  91  of  the  Indian  Evidence 
Act.)  Reg,  v.  Bat  Katan  166 
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2,  A  confession,  not  taken  in  the 
form  of  question  and  answer,  and 
not  anthenticated  by  the  Magis- 
trate's endorsement  as  to  its 
accuracy,  is  inadmissible  in 
evidence,  even  though  no  objec- 
t'on  should  be  made  to  its  recep- 
tion :  Sees.  45,  122,  256,and34G 
of  the  Code  of  Criminal  Proce- 
dure, and  Sec.  91  of  the  Indian 
Evidence  Act.  . 

If  an  abettor  of  a  crime  is,  on 
account  of  his  presence  at  its 
commission,  to  be  charged  under 
Sec.  114  of  the  Indian  Penal 
Code  as  principal,  his  abetment 
must  continue  down  to  the  time 
of  the  commission  of  the  offence. 
If  he  distinctly  withdraws  at  any 
moment  before  the  final  act  is 
done,  the  offence  is  not  commit- 
ted with  his  continuing  abetment. 
The  confession  of  a  person,  who 
says  he  abetted  a  murder  but 
withdrew  before  the  actual  per- 
petration of  that  murder  by  his 
associates,  cannot  be  used  as 
evidence  against  those  associates 
though  the  person  confessing  is 
tried  with  them  jointly  on  a 
charge  of  murder :  Section  30 
of  the  Indian  Evidence  Act. 

If,  in  a  case  tried  by  a  jury,  the 
Hi<jh  Court  finds  that  inadmissi- 
ble evidence  has  been  received, 
but  that,  after  setting  it  aside, 
there  is  other  evidence  on  the 
record  on  which  the  jury  may 
find  a  verdict  of  guilty,  the  High 
Court  may  reverse  the  conviction 
and  sentence,  and  order  a  new 
trial :  Sec,  280  of  the  Code  of 
Criminal  Procedure.  Beg.  v. 
Amritd 497. 

CONSENT.— Sec  Admiralty.   Adop- 

TION,   3, 

CONSIDERATION— 

D  executed  a  'Rdzinamd  in  favor 
of  plaintiff  on  the  20th  August 


18G8,  transferring  certain  lands 
to  the  latter.  Plaintiff,  after 
passing  the  usual  Aah\ilkyat  to 
the  Collector,  was  put  in  posses- 
sion of  the  lands  in  question. 
On  the  7th  April  1869  T  obtain- 
ed  a  money  decree  againftt  I), 
and  on  the  3vd  July  1869  attached 
the  lands  as  belonging  to  B, 


Held  that  if  the  RdzinAmd  were  a 
real  transaction  made  for  a 
valuable  consideration,  although 
entered  into  with  the  intention 
of  defeating  the  execution  of  the 
money  decree,  the  title  of  plain- 
tiff under  that  Bdzinamd  would 
prevail. 

A  sale  or  mortgage,  if  real,  though 
made  for  the  purpose  of  defeat- 
ing an  intended  or  probable  exe- 
cution, is  valid  against  the  exe- 
cution-creditor. But  if  it  be 
only  a  colourable  transaction  not 
intended  to  confer  upon  the  ven- 
dee or  mortgagee  any  beneficial 
interest  in  the  property,  but  sim- 
ply to  substitute  such  vendee  or 
mortgagee  as  a  nominal  owner  in 
lieu  of  the  real  owner  (the  judg- 
ment-debtor), with  the  object  of 
saving  the  property  from  execu- 
tion, the  vendee  or  mortgagee  is 
a  mere  trustee,  and  the  jndg- 
mcnt-ci'editor  is  entitled  to  at- 
tach and  sell  the  property. 


A  decree  of  1862,  which  plaintiff 
held  against  I>,  though  time-bar- 
red in  1868,  was  (being  then 
still  unsatisfied)  lield  to  afford 
a  good  considei*ation  for  DV 
lidzinAmd  in  1868  in  plaintiff's 
favour. 

An  executor  may  pay  a  debt  justly 
due  by  his  testator  though  bar- 
red by  the  statute  of  Limitation, 
and  will  in  equity  be  allowed 
credit  for  such  payment. 
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The  general  rale  of  law  is  that  a 
consideration  merely  moral  is 
not  valuable  consideration,  such 
as  would  support  a  promise. 
But  there  are  instances  of  enforce- 
able promises  which  formerly 
were  referred  to  the  now  explod- 
ed principle  of  previous  moral 
obligation,  and  which  are  still 
held  to  be  binding,  although 
that  principle  has  been  rejected. 
Amongst  those  instances  is  a 
promise  after  full  a^e  to  pay  a 
debt  contracted  during  infancy, 
and  a  promise  in  renewal  of  a 
debt  barred  by  the  law  of  Limi- 
tation. The  efficacy  of  such 
promises  is  now  based  upon  the 
principle  that  where  the  consi- 
deration was  originally  beneficial 
to  the  party  promising,  and  he 
be  protected  from  liability  by 
some  provision  of  the  statute  or 
common  law  meant  for  his  ad- 
vantage, he  may,  renounce  the 
benefit  of  that  law,  and  if  he 
promise  to  pay  the  debt,  Ijo  is 
bound  by  the  law  to  perform 
that  promise.  Tillakchand  v 
JUaiaal 20G 


See     Assignment.    Joint      Hindu 
Family,  1. 


CONSTRUCTION.— 5lee  Bill  of  Lad- 
ing. 

CONSUL'S    CONSENT.— See  Admi- 
ralty. 


CONTEMPT        OF     COURT.- S^e 
False  Evidence.    Pkevarication. 


CONTRACT     IN    WRITING.— iSee 

Account  Stated. 


CONTRACT,    BREACH    OF.— /See 
Injunction. 


CONTRACT,  WHEN  DIVISIBLE. 

— See  Principal  and  Agent. 

CONVEYANCE.— .See  Act  No. 
XVIII.  OF  1869,  Secs.  3  and  14 
Limitation,  6. 

CONVICTION,  ERROR  IN 373 

CONVICTION  ON  MERITS.— See 
Certiorari. 

CO-PARCENER.— See  Alienation  or 
Undivided  Property. 

CORRECTION  OF  OBVIOUS  ER- 
ROR.— See  Awar<L 

COTTON  FRAUDS  ACT— 

To  constitute  the  offence  of  ofFer- 
ing  adulterated  cotton  for  com- 
pression under  Sec.  8  of  Bombay 
Act  IX.  of  1863,  it  is  not  neces- 
sary to  prove  that  the  accused 
had  a  fraudulent  intention^  or 
that  he  had  knowledge  of  the 
cotton  having  been  adulterated, 
or  deterioiuted,  or  mixed,  as 
described  in  Sec.  2  of  that  Act. 
— Reg,  V.  Prenip  Bhagvan  ...295. 

COUNTERPART  OF  LEASE.— See 
Stamp,  3. 

COURT  SALE— 

A  suit  was  brought  by  G  against 
-4,  "as  manager  of  a  firm,  and 
also  against  the  firm  itself  ;*'  and 
a  decree  was  passed  accordingly. 
A  was  one  of  two  part.ners  in  the 
firm.  The  other  partner  (2^) 
was  not  named  in  the  plaint. 
In  execution  of  the  decree,  the 
right,  title,  and  interest  of  A  in 
a  stable,  which  in  fact  belonged 
to  the  firm,  was  sold  to  the 
plaintiff.  A  suit  is  now  brought 
by  the  plaintiff  against  B^  the 
other  partner  in  the  finn,  to 
recover  possession  of  the  pro- 
perty— 
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Held  that  the  plaintiff  is  in  no 
better  position  than  a  purchaser 
at  a  sale  of  partnership  property 
made  in  execution  of  a  decree 
against  a  single  partner,  and  that 
he  cannot  be  allowed  to  effect  a 
partial  partition,  which  the  judg- 
ment-debtor, to  whoso  right  he 
succeeds,  would  not  have  been 
entitled  to  obtain.  All  that  the 
plaintiff  can  do  is  to  bring  a  suit 
for  an  account  ^d  settlement  of 
the  whole  concerns  of  the  firm, 
and  claim  that  interest  in  the 
property,  which,  upon  a  final 
settlement,  may  be  ascertained  to 
belong  to  his  judgment-debtor. 
— Kalydnhhai  v.  Motirdm    ...378 


CREDITORS.— iSee  Insolvency,  2» 

CRIMINAL  PROCEDURE    CODE. 

Sec.  4  169,  174,  180 

Sec.  20    70 

Sec.  21     71,169,  174 

Sec.  22     174 

Secs.  23,  25,  AND  27 71 

Sec.  45.— See  Confession,  2.173, 180 
Sec.  66. — See  Foreign  Subject. 

Sec.  115 169,  174,  180 

Secs.  119,  120,  AND  121  179 

Sec.  122. — See  Confession,  1,  2. 
Secs,  123  and  127. — See  Magistrate, 
Third  Class. 

Secs.  139  and  140 71 

Sec  141. — See  Magistrate,    Third 

Class   

Sec.    188. — See    Compounding  Of- 
fence. 

Sec.  189 180 

Sec.  190  70 

Sec.  193 172,  180 

Sec,  248    180 

Sec.  256. — See  Confession,  2. 
Sec.  271    501 

Secs.  272,  283,  and  443— 

The  omission  of  the  word  '  dishon- 
estly,' both  in  the  charge  and  in 


the  record  of  the  conviction,  is 
not  a  gronnd  for  reversal  of  con- 
viction and  sentence,  where  an 
accused  person  has  fully  under- 
stood the  nature  of  the  offence 
with  which  he  is  charged,  and 
has  not  been  prejudiced  by  the 
omission. 

Conviction  and  sentence  recorded 
by  a  Ma^strate,  and  reversed 
by  the  Session  Judge  upon  this 
ground,  restored  by  the  High 
Court,  on  appeal  directed  by 
Government  under  Sec.  272,  Cr. 
Proc.  Code.     TJie  Queen,  v.  Rakh- 

md 373 

Sec.  280. — Sec  Confession,  2. 

Sec.  283    181 

Sec.  295   73 

Sec.  296 68,  69,70 

Secs.  333,  334,  and  335 177 

Sec.  345  175,  180 

Sec.  346. — See  Confession,  1,  2. 

Sec.  357  .., , 172,  182 

Sec.  358  170 

Sec.    435. — See    False    Evidence. 

Prevarication. 
Sec.  436, — See  False  Evidence. 
Sec.  443.— See  Sec.  272. 
Sec.    471 — See    False    Evidence. 

172,  180 
Secs.  472  and  473.— /See  False  p]vi- 

DENCE. 

Sec.  473. — See  Magistrate,  Second 
Class. 

Sec.  518    ...  424 

Chap.  X ...174 

Chap.  XIV.  and  XV. — See  Confes- 
sion, 1. 


CUSTOM,  PROOF  OF,  WHEN 
VARYING  FROM  THE  GENE- 
RAL  HINDU  LAW.— iSec  Adop- 
tion, 2.    Landlord  and  Tenant,  241. 

DAMAGE. — See  Bill  of  Lading. 
Injunction.  Limitation,  5.  Malicious 
Prosecution. 

DATE  OP  ORDER.— See  Limita. 
tion,  1. 


INDEX. 
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DEATH  OF  INSOLVENT.— iSe6  I». 

SOLVENCY,  1. 

DECISION  ON  MERITS.— See  Cee- 

TIOEABI. 

DECLARATORY     DECREE,— See 

Reversioner,  Suit  by. 

DECREE— 

1.  A  obtains  possession  of  proper- 
ty onder  a  decree,  the  decree  is 
subsequently  reversed. 


Held  1st,  that  A  must  restore  the 
property  itself,  or  its  actual  value 
as  determined  by  evidence,  and 
not  the  amount  for  which  it  may 
have  been  sold ;  and,  2ndly,  un- 
der Sec.  11  of  Act  XXin.  of 
1861,  that  a  claim  for  its  restora- 
tion need  not  be  the  subject  of  a 
separate  suit,  but  may  be  en- 
forced in  a  miscellaneous  pro- 
ceeding.  NagindAs  v.  Ndthd.  297 

2.  An  agreement  entered  into  be- 
fore decree,  between  a  person 
who  subsequently  became  the 
decree-holder  and  the  defendant, 
his  debtor,  stipulating  that  the 
decree  should  be  enforced  in  a 
particular  manner,  is  no  bar  to 
the  execution  of  that  decree  ac- 
cording to  its  terms. 

The  property  of  a  Hindu  which 
has  descended  upon  his  sons  and 
grandsons  is,  while  in  their 
hands,  liable  to  his  debts. 

Bombay  Act  VII.  of  1866  does 
not  apply  to  cases  in  which 
judgment  had  been  pronounced 
before  its  enactment.  Sakhdrdm, 
V.  Govind  361 


3.     When  an  Appellate  Court  re- 
venios  a  decree  in  favour  of  the 


plaintiff  in  a  suit,  it  ought  not 
to  stay  execution  of  its  own  de- 
cree under  Section  336  of  Act 
VIII.  of  1369. 

Order  of  District  Court  staying 
execution  under  such  circum- 
stances set  aside.  Kdvasji  v. 
Dhondirdj 411 


See  Adoftioh,  1. 
DEED.— See  Mistakb  in  Deed. 
DELEGATION.— See  Adoptigh,  3. 


DESHMUKHI  ALLOWANCES— 

As  the  holder  for  the  time  being  of 
a  Deshmukhi  Watan  (an  heredi- 
tary office)  has  only  a  life  interest 
in  the  allowances  pertaining  to 
that  Watan^  such  allowances,  ac- 
cruing due  subsequently  to  his 
death,  cannot  be  attached  as  part 
of  his  estate. — Hcmmomtrdv  v. 
Bhavdnrdv 299 


DISCRETION.— See  Admiralty.  Ap- 
PEAL,  2.  {Stamp,  2.  Statement  of 
Judge. 

"DISHONESTLY."— See  Cbiminal 
Peocedube  Code,  Sbcs.  272,  283, 
AND  443. 

DISOBEDIENCE  OP  ORDER.— See 
Attachment. 

DISTRICT.— See  Foreign  Subject. 

DISTRICT  COURT.— See  Plaint. 

DIVISIBILITY  OF  CLAIM.— See 
Principal  and  Agent. 

DOWER.— See  Limitation,  7. 

DWELLING.— See     Small     Cause 

COUET,  6. 
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EJECTMENT— 

A  landlord  saes  to  eject  his  ten- 
ant. Other  persons  setting  up  a 
title  adverse  to  the  landlord  are, 
at  their  own  request,  made  par- 
ties under  Sec.  73  of  the  Code 
of  Civil  Procedure. 


Held  that  these  persons  cannot, 
by  introducing  themselves  as 
parties,  change  the  nature  of  liti- 
gation between  the  landlord  and 
his  alleged  tenant;  but  to  es- 
tablish their  superior  title,  other- 
wise than  through  the  tenant, 
thej  must  bring  a  separate  suit. 
Chnu  V.  Moro    429 


See  Landlobd  and  Tbnant. 

EMOLUMENT.— See  Hbrbditaey  Of- 
ficer. 

ENCROACHMENT.— SeelNJUNCTiON. 

EQUITY  OP   REDEMPTION.— See 

Assignment.  Practice. 

ERROR. — See  Award.     Certiorari. 

ESTOPPEL— See     Guardian      and 
Ward. 


EVIDENCE— See  Adoption,  1.  Cer- 
tificate  OF  Sale.  Confession,  1,  2. 
Guardian  and  Ward. 


EXCEPTIONS — See  Bill  of  Lading. 

EXECUTION    OF  DECREE.— Sec 

Cause  of  Action.  Consideration. 
Court  Sale.  Decree,  1,  2,  8. 
Desitmukhi  Allowances.  Heredi- 
tary Officer.  Joint  Hindu  Family. 
Practice.  Surety. 

J3XTENT    OF  AUTHORITY,— See 

Principal  and  Agent. 


FALSE  EVIDENCE— 

The  offence  of  intentionally  giving 
false  evidence  in  a  judicial  pro- 
ceeding cannot  be  tried  by  the 
Magistrate  before  whom  the 
false  evidence  is  given ;  this  of- 
fence, being  an  attempt  to  per- 
vert the  proceedings  of  a  Court 
to  an  improper  end,  is  a  con- 
tempt of  ite  authority.  (Sections 
435,  436, 471,  47-^2,  and  473  of  the 
Code  of  Criminal  Procedure) — 
Beg,  y.  Navranbeg   7S 


FAMILY  PROPERTY.— See  Alien- 
ation  op  Undivided  Property.  Hindu 
Law,  2. 

FATHER'S  CONSENT.— See  Adop. 
tion,  3. 

FATHER  -  IN  -  LAW.— See  Hindu 
Law,  3. 

FOREIGN  SHIPS.— See  Admiralty. 

FOREIGN  SUBJECT— 

Where  a  foreign  subject,  resident 
in  foreign  territory,  instigated 
the  commission  of  an  offence 
which,  in  consequence,  was  com- 
mitted in  British. territory — 

Held  that  the  instigation  not  hav- 
ing taken  place  in  any  district 
created  by  the  Code  of  Criminal 
Procedure,  the  instigator  was 
not  amenable  to  the  jurisdiction 
of  a  British  Court  established 
under  that  Code,  Sec.  66 — Bog» 
Y,  Pirtai • 356 


FOREIGN  TERRITORY.— See 

Foreign  Subject. 

FORFEITURE.— See  Master     and 
Servant, 

FRAUD.— See  Hindu  Law,   2. 
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FRAUDULENT       INTENT      OR 
KNOWLEDGE.— See  Cotton 

Frauds  Act. 

GIFT    AND    ACCEPTANCE.— See 
Adoption,  1,  2. 

GOODS. — See  Bill  of  Lading. 

GOVERNMENT  OP  INDIA  CAN- 
NOT   CEDE  TERRITORY.— See 

Jurisdiction. 

GOVERNMENT      OFFICER.— See 

Joinder   op  Government  Officer. 
MoFussiL  Small  Cause  Court. 

GOVERNMENT    REVENUE.— See 
Land  Revenue. 

GRANDSONS.— See  Decree,  2. 

GUARDIAN  AND  WARD— 

The  transaetions  into  v^hicli  guardians 
enter  on  behalf  of  their  wards, 
must  secure  to  the  latter  some 
demonstrable  advantage,  or  avert 
some  obvious  mischief,  in  order 
to  obtain  recognition  in  the 
Courts. 

When  parties  enter  into  a  compro- 
mise, or  family  arrangement,  in 
order  to  avoid  litigating  the 
question,  as  to  whether  one  of 
the  parties  is  entitled  to  certain 
property  or  not,  such  compromise 
will  not  be  set  aside,  although  it 
should  eventually  turn  out  that 
the  party,  taking  something  un- 
der the  compromise,  was  in  reaHty 
legally  entitled  to  nothing. 

But  where  such  a  compromise  was 
alleged  to  have  been  entered  into 
by  a  mother,  on  behalf  of  two 
minor  sons  on  the  one  hand,  and 
an  adult  member  of  the  family 
on  the  other,  agreeing  to  give  the 
latter  more  than  had  been  award- 
ed by  a  judicial  decision,  it  was 
held  that  the  compromise  was 
not  binding  on  the  minors. 


Apparent  acquiescence  in  such  a 
compromise  by  one  of  the  minors 
after  arriving  at  majority,  though 
evidence  against  him  is  not 
evidence  of  a  conclusive  character 
when  not  continued  for  any  con- 
siderable time.  Dharmdji  v.  Gar- 
311 


rdv 


HEREDITARY  OFFICER— 

The  official  remuneration  of  the 
officiating  hereditary  officer  is 
not  liable  to  civil  process  so  long 
as  it  is  in  the  hands  of  the  Col- 
lector or  other  disbursing  officer, 
but  as  soon  as  it  is  in  the  hands 
of  the  hereditary  officer  himself, 
it  is  deprived  of  any  special  pro- 
tection.   QoflvpaUdL  v.  Samj^cdrdm^ 

400 

HIGH  COURT-As  now  existing, 
was  continued,  not  created,  by 
the  Letters  Patent  of  1865.. .110 


HINDU  FAMILY — See  Alienation 
OP  Undivided  Peoperty.  Joint 
Hindu  Family. 

HINDU  LAW— 

V  1.  Among  the  Sompnra  Brahmins 
a  woman  who  has  re-married  in 
the  Hf etime  of  her  first  hnsband 
withont  his  consent  cannot  be 
regarded  as  the  lawful  wife  of  her 
second  husband,  but  is  entitled 
to  maintenance,  as  his  concubine, 
from  his  property. 

Qucere — Whether  consent  of  her 
first  husband  would  have  ren- 
dered the  second  marriage  valid  ? 
— Khemkorv,  UmidsJiankar... S8l 

2.  Partition  can  effectually  be  de- 
manded by  a  Hindu  more  than 
four  degrees  removed-  from  the 
acquirer  or  original  owner  of  the 
property,  sought  to  be  divided, 
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provided  he  is  not  more  than 
four  degrees  removed  from  the 
last  owner,  however  remote  he 
may  be  from  the  original  owner 
*  thereof. 

Devalas^  text  AvibhaMa  Vibhaktd- 
nam  discossed. 

Partition  once  effected  is  final  and 
cannot  be  re- opened  on  the 
gronnd  of  the  inequality  of 
shares.  It  can  be  re-opened  only 
in  case  of  fraud,  or  mistake,  or 
snbseqnent  recovery  of  family 
property. 

Presumption  of  union  in  a  Hindu 
family  is  stronger  as  between 
brothers  than  as  between  cousins, 
and  the  presumption  is  weaker 
the  farther  from  the  common 
ancestor  it  is. 

The  proper  valuation  in  the  case  of 
an  amended  plaint  is  that  ascer- 
tained at  the  date  of  the  amend- 
ment, and  not  at  the  date  of  the 
original  filing  of  the  plaint. 
Moro  VishvandthY.  Oane8h...4i4A 

S.  A  £[indu  father-in-law  is  legal- 
ly bound  to  maintain  his  deceased 
son's  widow,  notwithstanding 
that  no  property  left  by  the  son 
may  have  come  into  his  hands. 

Where  a  father-in-law,  performs 
th»  dnty  in  an  imperfect  maimer 
— as  by  ill-treating  the  widow 
and  turning  her  out  of  his  house, 
the  Civil  Courts  will  award  her 
separate  maintenance — Odardm 
v.Sonkdbdi  483 

4.  According  to  Hindu  law,  a  change 
of  possession  is  necessary  to 
complete  a  sale  of  corporeal  pro- 
perty, in  order  to  prevent  suc- 
cessive purchasers  from  being 
cheated  by  successive  sales  of 
the  same  property,  and  to  ob- 
viate disputes  as  to  what  was 


really  sold.  A  purchaser  from  a 
Hindu  vendor,  who  buys  cor- 
poreal property  without  posses- 
sion, does  not  thus  obtain  a  title, 
which  in  a'  suit  for  specific  per- 
formance against  the  vendor,  he 
can  enforce  against  a  person  ac- 
tually in  possession  under  a  title 
adverse  to  the  vendor  by  joining 
that  person  as  a  defendant. 
Kachu  V.  Kachobd    491 

See  Adoption,  1,  2,  3.  Alienation 
OF  Undividid  Propbrty.  Degree, 
2.  Joint  Hindu  Family. 

HINDU  WIDOW.— See  Hindu  Law, 
3.  Stridhan.  Adoption,  1,  2,  3. 
Maintenancv. 

HONG-KONG     116 

HURT. — See  Compounding  Offence. 

ILLEGAL  ORDER.— See  Judge, 
Action  against. 

ILL-TREATMENT.— See  Hindu 
Law,  2. 

ILLUM — See  Summing  up. 

IMMOVEABLE  PROPERTY.— See 

Limitation,  4.  Practice.  Stridhan. 

IMPLIED  CONTRACT.— See  Ac 
count  Stated.  Small  Cause  Court,  1. 

IMPROPER  EVIDENCE.— See  Con- 

FESSION,  2. 

IMPROVEMENT.— See  Mortgage,  1. 

INAM  COMMISSIONER'S  DE- 
CISIONS— 

The  Inam  Commisioner's  decisions 
under  Act  XI.  of  1852,  on  mat- 
ters falling  within  his  jurisdic- 
tion, are  final,  except  when,  and 
as  modified  b^  an  appeal  to  Go- 
vernment in  its  judicial  capacity 
under  the  Act,  and  binding  not 
only  upon  the  Indmddr,  but 
upon  the  Government  itself  in  ita 
executive    capacity.    Where     a 
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Government  officer  infringes  the 
rights  of  an  Indmddr,  thus  deter- 
mined, an  action  lies  against  him 
in  the  Civil  Court.  Vdsudev  Pan- 
dit  V.  The  Collector  of  Tuna  ..All 


INAMDA'R. — See  Inam  Commission- 
be's  Decisions.  Landlord  and  Ten- 
ant. 

INDIAN  PENAL  CODE— 

Sbcs.  2  and  3    .357 

Sec.  32     168 

Sec.  107  500 

Sec.  108  78 

Sec.  109     ,...80 

Sec.  114 — See  Confession,  2. 
Sec.  188. — See  Magistrate,  Second 

Class. 
Sec.  228. — See  Prevarication, 

Secs.  299  and  300   168 

Sec.  411    373 

Sec.  511    78 

I N  JUNCTION— 

Where  the  plaintiff  and  the  defend- 
ant, being  owners  respectively 
of  two  adjoining  houses  and  the 
verandahs  immediately  in  front 
of  those  houses,  agreed  that  they 
should  keep  the  verandahs  open 
and  not  build  upon  them  or  di- 
vide them  by  a  wall : — 

Held  that  the  mere  fact  that  the 
defendant,  when  re-building  his 
house,  built  its  new  front  wall 
in  advance  of  the  plaintiff's,  thus 
encroaching  on  the  defendant's 
own  verandah  in  breach  of  the 
agreement,  is  not  suflBcient  in 
itself  to  justify  the  Court  in  grant- 
ing a  mandatory  injunction  order- 
ing its  removal.  It  should  also 
be  satisfied  that  the  new  wall  so 
materially  interferes  with  the 
comfort  and  convenience  of  the 
plaintiff,  that  the  consequences 
of  the  breach  of  agreement  can- 
not adequately  be  compensated 
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by  damages.  It  should  also  sat- 
isfy itself  whether  the  plaintiff 
protested  against  the  new* wall 
being  built,  whilst  in  course  of 
erection,  or  quietly  acquiesced  in 
what  the  defendant  was  doing, 
and  only  objected  when  the  wall 
was  completed.  In  the  latter 
case  the  Court  should  only  award 
damages.  Banchhod  v.  Lallu ; 
LaUu  Y,  Bafichhod 95 


INJURY.— See  Collector,  3. 
INSOLVENCY— 

1.  The  death  of  $in  insolvent  be- 
fore obtaining  his  discharge 
does  not  affect  the  right  of  the 
Official  Assignee  to  deal  with  the 
property  of  such  insolvent,  nor 
does  it  cause  the  proceedings  in 
such  Insolvency,  so  far  as  the 
Official  Assignee  and  the  credi- 
tors are  concerned,  to  abate. 

In  re    Siiardm  Abhdji ;  ex  pa/rte 
Sundardds  Midji 58 

2.  Where  two  insolvent  partners, 
being  sued  by  two  of  their  cre- 
ditors, and  urgently  pressed  by 
others,  called  a  meeting  of  their 
creditors  to  consult  them  as  to 
the  course  to  be  adopted,  and  the 
creditors  at  such  meeting  resolved 
that  the  affairs  of  the  insolvents 
should  be  wound  up,  under  a 
deed  of  assignment  in  trust  for 
the  benefit  of  their  creditors, 
and,  in  pursuance  of  this  reso- 
lution (which  was  not  shown  to 
have  been  proposed  by  or  to 
have  originated  with  the  insol- 
vents), a  deed  of  composition 
was  drawn  up  and  executed  by 
the  insolvents,  whereby  they  as- 
signed their  entire  property  to 
trustees  for  the  benefit  of  all 
their  creditors  who,  before  a  cer- 
tain specified  time,  should  sign 
the  deed. 
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It  was  held  that,  nnder  these  cir- 
cnmstanceB,  the  compoBition 
deed  could  not  be  considered  a 
▼olnntaiy  assignment  within  the 
meaning  of  Sec.  24  of  the  Indian 
Insolvent  Debtors'  Act,  and  the 
deed  was  accordingly  up-held. 
The  onus  of  proving  an  assign- 
ment to  be  voluntary  within  the 
meaning  of  the  above  section 
lies  npon'the  person  impugning  it. 

Whether  one  of  the  creditors  of  an 
insolvent,  without  the  consent, 
or  without  using  the  name  of  the 
Official  Assignee,  can  take  steps 
in  the  Insolvent  Court  with  a  view 
to  have  an  assignment  by  an  insol- 
vent to  trustees  set  aside  as  volun- 
^ry — Qticere.  In  re  Dkanjibhdi 
Kharsetji  Batndgar   327 

INSTIGATION.— See  Foreign  Sub- 
ject. 

INTENT  TO  DEFEAT  BXECU- 
TION. — See  Consideration. 

INTENTIONALLY  CAUSING  IN- 
TEERUPTION  TO  PUBLIC 
SERVANT.— See  Prevarication. 

INTEREST.— See  Pbnaltt. 

"INTEREST  IN  IMMOVEABLE 
PROPERTY."— See  Limitation,  4. 

JAINS,  LAW  OP  SUCCESSION 
AMONGST.  IN  BOMBAY  PRE- 
SIDENCY     241 

See  Adoption,  2. 

JOINDER  OF  GOVERNMENT 
OFFICER— 

Where  a  plaint  is  present- 
ed to  the  Judge  of  a  district, 
in  which  plaint  an  officer  of 
Government  is  added  as  a  nomi- 
nal defendant,  no  cause  of  action 
being  alleged  against  him,  the 
proper  course  for  the  District 
Uourt  to  adopt,  is  either  to  reject 


the  plaint,  or  to  call  upon  the 
plain ti£E  to  amend  it  by  striking 
out  the  name  of  the  officer  im- 
properly added  as  a  defendant, 
and,  upon  the  plaintiff  consent- 
ing to  do  so,  to  return  the  plaint 
to  the  plaintiff  for  presentation 
to  the  court  of  the  lowest  grade 
competent  to  try  it. 

Where  the  District  Judge  did  not 
adopt  this  course,  but  proceeded 
to  try  the  cause,  the  High  Court 
annulled  his  decree,  and  (the 
plaintiff  consenting  to  amend  his 
plaint)  returned  it  to  him  for 
amendment  and  presentation  to 
the  proper  court. — Shridhar  Hari 
V.  C^imd 17 

JOINT  HINDU  FAMILY— 

1,  It  is  settled  law  in  the  Presiden- 
cy of  Bombay,  that  one  of  several 
parceners  in  a  Hindu  undivided 
family  may,  without  the  assent 
of  his  co-parceners,  sell,  mortgage 
or  otherwise  alienate,  for  valuable 
consideration,  his  share  in  the 
undivided  family  estate,  move- 
able or  immoveable. 

It  is  also  settled  law  in  the  same 
Presidency  that  a  share  in  the 
undivided  estate  of  a  Hindu 
family  may  be  taken  in  execution, 
under  a  judgment  against  the 
parcener  to  whom  such  share 
belongs,  at  the  suit  of  his  person- 
al creditor. 

Where  a  Hindu  parcener  voluntari- 
ly advanced  money  to  his  brother 
and  co-parcener,  for  the  purpose 
of  his  defence  against  a  charge 
of  forgery,  without  any  previous 
request,  and  merely  to  save  the 
reputation  of  the  family,  the 
obligation,  being  no  more  than 
a  moral  obligation,  was  held  not 
to  be  a  sufficient  consideration  to 
support  an  assignment  to  the 
former  by  the  latter  of  his  share 
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in  the  nndivided  family  estate. 
Vdinidev  Bhat  v.  Venkatesh  San- 
hhdv 139 

2.  Held  by  a  Full  Bench,  following 
the  doctrine  laid  down  in  the 
preceding  case,  Vdsudev  Bhat  v. 
Venkatesh  Saubhdv^  that  a  ELindu 
parcener  may,  withont  the  con- 
sent of  his  co-parceners,  alienate 
his  share  in  undivided  family 
property. 

Tukaram  v.  Ramchartdra  (6  Bom. 
H.  C.  Rep.  A.  C.  J.  247)  approv- 
ed and  adopted. 

Bajee  v.  Pandoorung  (Morris,  part 
IL,  93)  disapproved, — Fakir df  a 
V.  Ghandpd    162 

JOINT  TRIAL.— 5(?e  Confession,  2. 

JUDGE,  ACTION  AGAINST— 
A  plaint  against  a  Judge,  aver- 
ring that  the  Judge,  knowingly 
and  maliciously  issued  an  il- 
legal order  to  the  plaintiff's 
injury,  does  not  disclose  a  suffi- 
cient cause  of  action  against  the 
Judge.  It  must  not  only  aver 
that  the  Judge  had  no  jurisdic- 
tion, but  also  that  he  had  no  rea- 
sonable and  probable  cause  for 
supposing  that  he  had  jurisdic- 
tion. Pralhdd  Afah/inidra  v.  A, 
a  Wait  346 

JUDGE'S        REFERRING        TO 
DOCUMENTS— 

A  Judge,  in  considering,  under 
Sec.  32  of  the  Civ.  Pro.  Code, 
whether  he  should  admit  or  reject 
a  plaint,  is  wrong  in  referring  to 
documents  and  facts  not  stated 
in,  or  annexed  to,  the  plaint,  nor 
ascertained  by  him  by  interroga- 
tion of  the  plaintiff,  although 
such  documents  and  facts  may 
have  been  on  record  in  other  pro- 
ceedings in  the  Judge's  Court. 
QvrdharlM  v.  Jagann/ith    182 


JUDICIAL  DECISION.— S^e  Guar- 
dian AND  WaBD. 

JURISDICTION— 

The  power  to  cede  territory  was 
not  one  of  the  powers  to  which 
the  Secretary  of  State  for  India 
in  Council  succeeded  under  Act 
21  A;  22  Vic.  c.  106,  when  the 
Government  of  India  was,  by 
that  statute,  transferred  to  Her 
Majesty,  inasmuch  as  such  a 
power  was  not  possessed  by  the 
East  India  Company. 

The  Indian  Legislature  cannot 
make,  and  the  Crown  cannot 
sanction,  a  law  having  for  its 
object  the  dismemberment  of  the 
State  in  times  of  peace,  as  such  a 
law  mast  of  necessity  affect  the 
authority  of  Pailiament,  and 
those  unwritten  laws  and  consti- 
tutions of  the  United  Kingdom 
of  Great  Britain  and  Ireland, 
whereon  depends  the  allegiance 
of  persons  to  the  Crown  of  the 
United  Kingdom. 

Section  113  of  the  Evidence  Act  (I. 
of  1872)  therefore,  though  not 
disallowed,  is  not  protected  by 
Sec.  24  of  Stat.  24  &  25,  Vic. 
c.  67,  and  the  direction  therein 
contained,  that  a  notification 
in  the  Gazette  of  India^  that  any 
portion  of  British  territory  has 
been  ceded  to  any  Native  State, 
Prince,  or  Ruler,  shall  be  con- 
clusive proof  that  a  valid  cession 
of  territory  took  place  on  the 
date  mentioned  in  such  notifica- 
tion, cannot  be  followed. — Ddmo- 
dar  Qordhan  v.  Qanesh  T)evrdm.2>'i 

See  Admiralty.  Certiorari.  Col- 
lector, 3.  False  Evidence. 
Foreign  Subject.  Judge,  Ac- 
tion against.  Magistrate,  Second 
Class.  Magistrate,  Third  Class. 
Mistake  in  Deed.  Mofussil 
Small  Cause  Court.  Plaint. 
Small  Cause  Court,  1.  2,  3,  4, 
5,  6,  7.  Written  Statement. 
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KABULAYAT.— See  Consideration. 

KALI  YUG.— iSee  Adoption,  3. 

KHOT. — See  Landi/>rd  and  Tenant. 

KNOWN    LIMIT.— &e    Principal 
AND  Agent. 

LANDLORD  AND  TENANT— 

The  defendants  entered  on  land  as 
tenants  of  a  Mir&sddr  on  terms 
whicli  they  could  not  prove,  but 
held  it  at  a  nniform  rent  for 
three  generations  extending  over 
more  than  fifty  years : 

Held  that  the  defendants,  in  the 
absence  of  any  special  agreement 
to  the  contrary,  had  not  acquired 
by  prescription  a  right  of  perma- 
nent tenancy. 

Whatever  right  of  permanent 
tenancy  a  tenant  may,  by  pre- 
scription, acquire  as  against  an 
Indrnddr,  or  a  KJtot,  it  would  be 
contrary  to  the  custom  of  the 
country  and  to  the  nature  of 
Mlrih  tenure,  to  hold  that  he 
could  acquire  such  a  right  as 
against  a  MinUd^fr.  NMyoAi  v. 
Lakshunian    324 


See     Ejectment.      Small    Cause 
Court,  5. 

LAND  REVENUE— 


1.  Where  land  in  a  Town  in  the 
Presidency  of  Bombay  was  found 
to  have  been  in  plaintiff's  posses- 
sion from  1858  to  1871  without 
any  payment  by  him  of  Land 
Revenue  to  Government : 

Held  that  it  was  not  liable  to  pay 
assessment  under  Bombay  Act 
IV.  .of  lS68.—Vrijvalabhda8  v. 
The  Collector  of  A  hmedabad. . .  1 90 


2.     Government  revenue  being  a 
paramount  charge  on  the  land,  it 
adheres  to  the  land  and  to  every 
portion  of  it  independently  of  the 
hands  into  which  it  passes,  or  the 
subordinate  rights  that  may  have 
been  created  by  the  occupant  out 
of  his  own  qualified  proprietor- 
ship ;  so  that,  even  after  a  valid 
sale  of  the  land  by  the  occupant 
to  a  purchaser,  who  neglects  to 
get   his   name  registered  in  his 
books,  the  Collector  may,  after 
giving  notice,   of   the   failure  to 
pay  the  revenue,  to  the  register- 
ed    occupant — in    whom  alone, 
according  to  the  Bombay  Survey 
Act  I.  of  1865,  vests  the  right  of 
conditional   occupancy — put    up 
land  for  sale,  and  the  purchaser 
gets  occupancy  rights  free  from^ 
all  claims  on  the  part  of  the   first 
purchaser.  Oundo v.  Mardan.. A19 

See   MoRTGAQB,  2.  Assessment   in 
Pebpetuity. 

LEAKAGE. — See  Bill  of  Lading. 

LBASK — See  Assessment  in  Perpe- 
tuity.    Stamp,  3. 

LEAVE    TO  APPEAL.— Se«  Privt 

Council. 


LEGAL  INJURY.— iSee  Collector,  3. 

LETTERS  PATENT  OF  THE 
SUPREME  COURT  (1823)— Sec. 
63  conferred  on  the  Supreme 
Court  the  Admiralty  Jurisdiction 
of  the  High  Court  of  Admiralty 
in  England 113 


LEl'TERS  PATENT  OF  THE 
HIGH  COURT  (1862)  continued 
to  the  High  Court  the  Admiralty 
Jurisdiction  conferred  on  the 
Supreme  Court  by  the  Letters 
Patent  of  1823,  and  the  Vice- 
Admiralty  jurisdiction  created  by 
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commission  from  the  High  Court 
of  Admiralty  in  England,  dated 
the  2l8t  August  1843,  and  the 
jurisdiction  for  the  adjudication 
of  prize  causes  conferred  by 
Stat.  39  and  40,  Geo.  III.,  c.  79, 
8.25     114 

LETTERS  PATENT  OFTHEHIGH 
COURT  (1865)  continued  to  the 
High  Court  the  Admiralty,  Vice- 
admiralty,  and  Prize  cause  juris- 
diction continued  to  it  by  the  Let- 
ters Patent  of  1862.  Opinion  of 
Norman,  J.,  that  the  Vice- Admi- 
ralty Courts  Act  of  1863  is  appli- 
cable to  the  High  Court  dissented 
from  115,  118,119 

• 
Cls.  25  AND  26. — See  Statement  of 
Judge.    Summing  up. 

Sec.  21  231 

Sec  38     90 


LIABILITY       OF      SONS      AND 
GRANDSONS.— See  Decree,  2. 

LIFE  INTEREST.—See    Deshmukhi 

Allowances. 

LIMITATION— 

1.  In  computing  the  ^time  for 
bringing  a  suit  to  set  aside  an 
order  made  under  Section  246  of 
the  Code  of  Civil  Procedure,  the 
date  upon  which  the  order  is 
signed,  and  not  the  date  upon 
which  it  is  verbally  made,  should 
be  considered.  Bdj>u  v.  Ldkshu- 
ma/ii 19 

2.  Where  a  plaint  is  filed  before 
the  expiration  of  the  period  of 
limitation  prescribed  by  Act 
XIV.  of  1859,  against  persons 
whom  the  plaintifE  erroneously 
supposes  to  be  the  representa- 
tives of  his  deceased  debtor,  and 
after  such  period  has  expired, 
obtains  leave  to  amend  his  plaint 
by  substituting  the  true  repre- 


sentatives as  defendants ; 

Held  that  his  claim  is  barred.  Kd- 
vdBJi   botdhji  V.  Barjorji  Sordbji. 

224 

3.  Suits  to  enforce  the  right  to 
share  in  any  property,  on  the 
ground  that  it  is  joint  family 
property,  must  be  brought  with- 
in twelve  years,  exclusive  of  the 
period  during  which  the  proper- 
ty was  under  attachment  by  Go- 
vernment and  neither  party  was 
in  possession. 

A  custom  of  primogeniture  in  the 
family  of  Desdi  in  the  Southern 
Maratha  Country  supersedes,  if 
clearly  proved,  the  general  Hin- 
du Law  of  descent. 

Case  of  Suhhaiyd  v.  Bajesivara  (4 
Mad.  H.  C.  Rep.  354)  followed. 
Shidhojirdo  v.  Naikajir do.,,,,. 22S 

4.  In  a  suit  brought  by  the  plain- 
tiff to  establish  his  right  to  a 
Toda  Qiraa  hah,  and  for  arrears 
of  it,  it  was  held  (reversing  the 
decision  of  the  High  Court), 
that  Toda  Qiras  is  an  interest  in 
immoveable  property,  and,  as 
such,  falls  within  clause  12,  and 
not  within  clause  16,  of  the  first 
section  of  Act  XIV.  of  1859. 

The  term  **  immoveable  property," 
as  used  in  that  Act,  is  not  limi- 
ted to  lands  and  houses  only. 
It  comprehends  certainly  all  that 
would  be  real  property  according 
to  English  law,  and  possibly 
more. 

The  principle,  which  prevailed  in 
Krishnahhat  v.  Ka/pdhhai  (6 
Bom.  H.  C.  Rep.,  137  A.  C.  J.), 
and  in  Balvantrdv  v.  Purshotam 
Sidheshvar  (9  Bom.  H.  C.  Rep. 
99.),  viz.  : — *  that  as  the  term 
"  immoveable  property  '*  is  not 
defined    in    the    Act,    it    must, 
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wlien  the  question  concerns  the 
rights  of  Hindus,  be  taken  to 
include  whatever  the  Hindu  law 
classes  as  "  immoveable,"  al- 
though not  so  in  the  ordinary 
acceptation  of  that  word — 
approved.  Mahdrdnd  Fatesaiujji 
V.  Besni  Kallidnrdydji  Huhamria- 
trdiji  281 

5.  To  a  suit  to  recover  damages 
caused  by  wrongful  deprivation 
of  property,  the  limitation  of  six 

.  years  applies  under  Sec.  1,  cl.  16 
of  Act.  XIV.  of  1859,  and  not  of 
one  vear  under  cl.  2.  Pralhdd 
Mahirudra  v.  A.  0.  Watt 346 

6.  A  suit  by  a  reversioner  during 
a  widow's  lifetime,  to  declare  a 
conveyance  made  by  her  to  be 
void,  must  be  brought  within  six 
years  from  the  date  of  convey- 
ance. Act  XrV.  of  1859,  sec.  1,  cl. 
16.    Bhikdjiy.  Jagandth  351 

7.  The  limitation  of  six  years  pre- 
scribed in  clause  16,  Sec.  1.  of 
Act  XIY.  of  1859,  and  not  clause 
12  of  that  section,  applies  to  a 
suit  by  a  Muhammadan  widow  to 
recover  the  amount  of  her  dower 
as  her  right  does  not  constitute 
an  interest  in  immoveable  pro- 
perty   .Mahabtibibi  v.  A  mvna.4Q0 

8.  Plaintiff's  father  put  chased  a  house 
on  the  11th  June  1854  at  a  sale 
made  under  a  decree  against  O.D., 
but  was  not  put  into  possession 
of  it;  accordingly  in  1866  he 
obtained  a  decree  for  possession 
which,  however,  was  never  exe- 
cuted. The  defendant  in  1870 
obtained  possession  of  the  house 
by  another  sale  made  in  execution 
of  another  decree  against  O.  D, 
The  present  suit  was  instituted 
by  plaintifE  in  1871. 

Held  that  not  only  was  the  remedy 
on  the  cause  of  action,  which 
accmed  in  1854,  and  the  decree 


of  1866  barred,  but  also  that  Act 
XXIII.  of  1861,  Sec.  1 1 ,  prevent- 
ed the  plaintiff  from  bringing 
a  new  suit  on  the  fresh  cause  of 
action  accruing  to  him  under  the 
decree  of  1866,  as  that  section 
*'  took  away  from  the  parties  to 
the  suit  the  right  to  raise  by  a 
fresh  suit  any  question  as  to 
their  rights  and  liabilities  under 
the  decree."  (Banganasary  v. 
Shofpani,  5  Mad.  C.  H.  Rep. 
375.) — Kisan  v.  Anandrdm..A'6S 

9.  ff.  sued  a  police  constable  for 
damages  for  having  made  a  false 
report  against  ff.  The  plaint  was 
filed  on  the  6th  May  1872  in  the 
Court  of  the  Subordinate  Judge  at 
Malwan.  On  the  5th  August  1872 
the  Subordinate  Judge  rejected 
the  plaint  on  the  ground  of  want 
of  jurisdiction,  under  Sec.  32  of 
Act  XIV.  of  1869.  On  the  7th 
August  1872  H.  filed  a  fresh 
plaint  in  the  District  Court  of 
Ratnagiri,  but  the  Judge  rejected 
it  on  the  ground  that  the  claim 
was  barred  under  Section  42  of 
Bombay  Act.  711.  of  1867. 

In  special  appeal  the  High  Court 
affirmed  the  Judge's  order,  hold- 
ing I^Jiat  Sec.  3  of  Act  XIV.  of 
1859  cannot  be  regarded  as  ren- 
dering Sec.  14  of  the  same  Act 
applicable  to  Sec.  42  of  Bombay 
Act  VEI.  of  1867.  HaH  Bdm^ 
Chandra  v.  Vish'iu  Krishndji. .  .204 

10.  Under  Act  IX.  of  1871,  Sche- 
dule II.  Article  72,  limitation  be- 
gins to  run  on  a  bill  of  exchange, 
or  promissory  note,  payable  on  de- 
mand (not  accompanied  by  any 
writing,  restraining,  or  postpon- 
ing the  right  to  sue),  at  the  time 
when  the  demand  is  first  made ; 
and  if  the  first  demand  is  com- 
plete and  unqualified,  the  period 
of  limitation  must  be  regarded 
as  beginning  to  run  from  the 
time  of  such  first  demand. 
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QtuBre  whether  the  bringing  of  an 
action  to  recover  the  amount  due 
on  such  bill,  or  promissory  note, 
should  be  regarded  as  a  sufficient 
notice  ? 

Jedtmniasd  Lddli  Bega/m  Sdheb  v. 
Manekji  Kharsetji  (7  Bom.  H.  0. 
Rep.  36,  0.  0.  J.)  referred  to  and 
distinguished.  Mddhavbhdi  v,Fat- 
tesin^ 487 

See  Account  Stated.  Appeal,  2. 
Banker  and  Customer.  Conside- 
ration.   Ma'mlatda'r.      Plaint. 

LIB  ALIBI  PENDENS 128, 129 

LOCAL  GOVERNMENT.— See  Mo- 
russiL  Small  Cause  Court. 

MAGISTRATE,  SBCONDCLASS— 

A  Second  Class  Magistrate,  who 
issues  an  order  under  Sec.  518 
of  the  Criminal  Procedure  Code, 
has  no  jurisdiction  to  punish  for 
its  disobedience  by  reason  of  Sec. 
473  of  the  Criminal  Procedure 
Code.     Beg.  v.  Rcmchhod 424 


MAGISTRATE,  THIRD  CLASS— 

A  Magistrate  of  the  third  class  can 
try  a  person  accused  of  a  cog- 
nizable offence,  who  has  been 
forwarded  to  him  by  an  officer  in 
charge  of  a  police  station  under 
Seel  123  of  the  Code  of  Criminal 
Procedure.  Beg,  v.  Ldld 
Shmtibhu 70 

MAINTENANCE.— See  Hindu  Law, 
1,3. 

MALICE. — See       Judge,        Action 
AOAiNST.  Malicious  Prosecution. 

MALICIOUS  PROSECUTION— 

In  a  plaint,  claiming  damages  for 
an  unsuccessful  criminal  prose- 


cution of  the  plaintiff  by  the  first 
defendant,  and  sanctioned  by 
the  second  defendant  as  a  Sub- 
ordinate Judge,  the  plaintiff 
(though,  stating  in  the  plaint 
that  the  second  defendant  ''  ma- 
liciously and  without  authority" 
sanctioned  the  prosecution,  and 
that  the  Magistrate,  before 
whom  it  was  brought,  held  that 
there  was  no  cause  whatever  for 
the  charge,)  did  not  allege  in 
the  plaint  that  the  1st  defendant 
prosecuted  him  (plaintiff)  mali- 
ciously and  without  any  reason- 
able or  probable  cause,  or  that 
the  prosecution  was  sanctioned 
by  the  2nd  defendant  without 
reasonable  or  probable  cause  : 

Held  that  the  plaint  was  properly 
rejected,  and  that  there  was  no 
good  ground  for  allowing  the 
plaint  to  be  amended,  the  plain- 
tiff having  delayed  the  filing  of 
it  until  the  last  day  but  one  al- 
lowed by  the  law  of  limitation. 

QtuBre — ^Whether  tlie  first  and 
second  defendants  could  properly 
be  joined  in  such  an  action  ? 

In  every  such  plaint,  plaintiff 
should  name  the  amount  of  dam- 
ages which  he  seeks  to  recover 
as  compensation  for  the  injury  of 
which  he  complains. — Qirdharldl 
V.  Jaganndth 182 

See  Judge,  Action  against. 

MA'MLATDA'R— 

An  order  of  the  Court  of  the  Mam- 
latdar  under  the  last  clause  of 
Sec.  1  of  Bombay  Act.  V.  of 
1864,  recognizing  the  possession 
of  a  party  and  enjoining  others 
from  disturbing  that  possession 
is  not  an  order  under  Act.  XVI. 
of  1838  ;  and  the  limitation  of 
three  years,  prescribed  in  Article 
7  of  Sec.  1  of  Act.  XIV.  of  1859 
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does  not  apply  to  a  suit  brought 
to  establish  a  right  against  the 
operation  of  snch  an  order  in  the 
regular  Civil  Court. 

Although  such  an  order  of  the 
Mimlatd&r  is  a  summary  deci- 
sion, the  suit  in  the  Civil  Court 
is  not  a  suit  to  set  aside  the  or- 
der itself,  but  for  possession  in 
opposition  to  that  recognized  by 
the  Mamlatdar's  injunction  and 
is  not,  therefore,  within  the  limi- 
tation of  one  year,  prescribed  by 
Article  5  of  Sec.  1  of  Act  XIV., 
1859. — Bdbdji  v.  Amid 479 

MANDATORY  INJUNCTION.— Se^ 
Injunction. 

MARK. — See  Confession,  1. 

MARKET  VALUE— 

In  assessing  the  market  value  of 
house  property,  situated  in  the 
town  of  Bulsar,  acquired  for 
public  purposes  under  Act  X.  of 
1870,  the  court  awarded  a  capi- 
tal Sum  which,  at  the  rate  of  six 
per  cent,  per  annum,  would  yield 
interest  equal  to  the  ascertained 
annual  rental  of  the  premises  after 
deducting  the  amount  necessarily 
expended  for  annual  repair^  A. 
D,  Carey  v.  Banu  M%ya^  A,  B. 
Gareyy*  KaluMiya 34 

MASTER  AND  SERVANT— 

Where  a  servant,  who  was  engaged 
by  the  month,  served  from  the 
1st  November  to  the  3rd  Decem- 
ber 1872,  and  left  his  master's 
service  on  the  4th  December, 
without  giving  notice : 

li  was  held  that  the  servant  was  en- 
titled to  be  paid  his  wages  up  to 
the  end  of  November  but  forfeit- 
ed the  wages  payable  to  him  in 
respect  of  his  December  services. 
Itamji  Manor  v.  F.  D.  Little..,  57 


MAXIMS— 

EXPRESSIO    UNITS   EST     EXCLUSIO    AL- 

TEBius... 53,64,  279 

expbessum  facit  cessabe  tagitum.279 
Fieri  non  debet  factum  valet... 143 
misera  est  servitus  ubi  jus  vaoum 

EST 261 


MINOR— 

A  plaint  seeking  an  account  under 
Act  XX.  of  1864  by  a  relative  of 
a  minor  against  his  administrator, 
must  specify  one  or  more  acts  of 
misconduct,  or  assign  some  satis- 
fiictory  reason  for  apprehending 
an  injury  to  the  estate  of  the 
minor  by  the  administrator. — 
B^modardds    v.  Utamardm  ...414 

See  Guardian  and  Ward. 

MIRA'SDA'R. — See  Landlord     and 
Tenant. 

MISCONDUCT,     ACTS    OF.— 5ee 

Minor. 

MISDIRECTION.— 5ee   Summing  up 


MISTAKE.— fifee  Hindu  Law,  2. 

MISTAKE  IN  DEED— 

The  plaintiff  sold  to  the  defendant 
a  field  containing  a  well.  Tax  was 
payable  to  Government  on  the 
field  as  well  as  a  tax  on  the  well. 
The  deed  of  sale  expressly  provid- 
ed for  the  payment  of  the  tax  on 
the  field  by  the  defendant,  but 
was  silent  as  to  the  tax  on  the 
well.  Government  recovered  the 
amount  of  the  tax  on  the  well 
from  the  plaintiff  for  1871,  as  the 
well  stood  entered  in  the  Govern- 
ment Books    in     the    plaintiff's 
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name.  The  plaintiff  sued  to  re- 
cover the  amount  from  the  defen- 
dant : 

Ileld  that  under  the  deed  of  sale  the 
defendant  was  not  liable  to  re-im- 
burse  the  plaintiff  the  amount 
paid  by  him  to  Government : 

Held  also  that  if  the  omission  in  the 
deed  of  sale,  to  provide  for  the  pay- 
ment of  the  tax  on  the  well  by 
the  defendant,  should  have  arisen 
from  a  mistake,  his  only  remedy 
was  a  suit  for  reforming  the  deed 
so  as  to  make  it  in  accord  with 
the  actual  agreement  between  the 
parties  at  the  time  of  the  sale. 


The  amount  and  nature  of  proof  re- 
quired of  plaintiff  in  such  a  case 
pointed  out. 

A  Small  Cause  Court  has  no  power 
to  entertain  a  suit  for  the  reforma- 
tion of  a  deed. — Gulahh4i  v. 
Daydbhii 51 


MOFUSSIL    SMALL   CAUSE 
COURT— 

A  suit,  within  the  pecuniary  and 
other  limits  prescribed  for  Courts 
of  Small  Causes,  in  which  an 
officer  of  Government  is  a  party, 
in  his  official  capacity,  may  be 
entertained  by  a  Court  of  Small 
Causes  in  the  Mofussil. 

The  phrase  "Local  Government" 
used  in  Sec.  9,  and  defined  in 
Sec.  1,  of  Act  XI.  of  1865,  does 
not  apply  to  the  Collector  of  a 
District,  but  rather  to  the  Go- 
vernors, or  Lieutenant-Governors 
of  Presidencies,  or  Commissioners 
of  Provinces.  DesMji  v.  Hetna' 
ddlli    308 

MORAL  OBLIGATION.— See  Joint 
Hindu  Family,  L 

d  H  c — VOL  X. 


MORTGAGE— 

1.  The  holder  of  afield, on  the  Sur- 
vey tenure,  mortgages  it  with 
possession^  secured  by  a  registry 
of  the  mortgagee's  name  as  occu- 
pant. Certain  fruit  trees,  com- 
ing under  the  operation  of  No.  3 
of  the  Revised  Survey  Rules,  are 
sold,  by  the  Government,  to  the 
mortgagee  as  occupant : 

Held  that  the  trees,  by  the  sale, 
became  a  portion  of  the  mort- 
gaged estate,  and,  as  such,  liable 
to  redemption,  on  payment  of  the 
amount  of  the  mortgage  money 
with  interest,  of  the  money  laid 
out  in  purchasing  tho  trees,  and 
of  other  reasonable  expenses. 

Held  also  that  a  suit  for  redemption 
of  land,   without  specification   of 
details,  includes  a  claim  for  re- 
storation of  all  accretions  and  im- 
provements which   it   may  have 
received  while  in  the  hands  of  the 
mortgagee;   and    if    the     Court 
omits  to  adjudicate  upon  part  of 
the  claim,  the  mortgagor  is  not 
precluded,  by  Sec.  7  of  Act  VIII. 
of  1859,   from   bringing  a  second 
suit  in  respect  of  that  part. — Bah- 
shirdniY.  Ddrku 369 

2.  Where  land,  in  the  possession 
of  a  mortgagee,  is  sold  by  the 
Mdmlatddr  for  arrears  of  Govern- 
ment land  revenue : 

Held  that  as  tho  land  revenue  is 
the  paramount  charge  on  the 
land,  whoever  derivefe  title  from 
tho  occupant  takes  it  subject  to 
that  charge,  and  that,  therefore, 
tho  purchaser  at  the  sale  was  en- 
titled to  the  land,  free  from  any 
mortgage  lien. — Abdul  Gani  v. 
Kriehndji    ......416 


When  Colourable 
See  Stamp,  3. 
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MORTAGEE  IN  POSSESSION.— Se« 

Peactice. 

MUHAMMADAN  LAW.— See  Limi- 
TATioN,  7.    Perpetuity. 

NA'TRA'.— iSee  Hindu  Law,  1. 

NON-DIRECTION.— iSee Summing  up. 

NOTICE. — See  Masteb  and  Servant. 

NOTIFICATION.— iSee  Jurisdiction. 

OBJECTION  TO  JURISDIC- 
TION.—iSee  Collector,  3. 

OCCUPANCY.— See  Landlord  and 
Tenant. 

OCCUPANT.— See  Collector,  1, 2,  3. 
Land  Revenue.  •    Mortgage,  2. 

OCCUPATION  WITH  LEAVE  OF 
THE  OWNER.— See  Small  Cause 
Court,  5. 

OFFICIAL     ASSIGNEE.— See  In- 

SOLVENCY,  1. 

ORAL  EVIDENCE.— See  Confes- 
sion, 1. 

PARAMOUNT  CHARGE.— See  Land 
Revenue  2.  Mortgage,  2. 


PARTIES  TO  SUITS— Sec  Collec- 
tor. Joinder  of  Government  Officer. 


PARTIES,   SUBSTITUTION  OF.— 
See  Limitation,  2. 

PARTITION.— See    Hindu    Law,    2. 
Joint  Hindu  Family. 

PARTNER— See  Principal  and  Agent. 

PA  K  TN  ERSHIP       PROPERTY.— 
See  Court  Sale. 


PATERNAL  GRAND-FATHEa- 

See  Adoption,  1, 

PENALTY— 

When  a  promissory  note  stipulated 
that,  in  default  of  payment 
of  principal  within  three  months 
after  date,  interest  should  run  at 
the  rate  of  75  per  cent.,  per  annum, 
the  increased  rate  was  held  to  be 
a  penalty  and  relieved  against  on 
payment  of  interest  at  9  per  cent. 
])er  annum  notwithstanding  Act 
XXVIII.  of  1855. 

Motoji  Eatnc^i  v.  Shekh  Husen,  6 
Bom.  H.  C.  Rep.  A.  C.  J.  8.,  fol- 
lowed ;  and  Auilu  Mastry  v. 
WaJcuthu,  2  Mad.  H.  C.  Rep.  205, 
and  Brojo  Kishore  Roy  v.  Madhuh^ 
17  Calc.  W.  R.  Civ.  R.  373,  dis- 
sented  from.  Favd  v.  Govind.  382 


PERMISSION    OF    JUDGE.— Sec 

Mi  NOB. 

PERPETUITY— 

SemhU. — To  constitute  a  valid  Wakf 
according  to  Muhammadan  law, 
it  is  not  sufficient  that  the  word 
"  Wakf"  be  used  in  the  instru- 
ment of  endowment.  There  must 
bo  a  dedication  of  the  property 
solely  to  the  worship  of  God  or 
to  religious  and  charitable  pur- 
poses. A  Muhammadan  cannot 
therefore,  by  using  the  term 
"  Wakf,"  effect  a  settlement  of 
property  upon  himself  and  his 
descendants,  which  will  keep 
such  property  inalienable  by  him- 
self and  his  descendants  for  ever* 


Held  that  the  plaintiffs,  who  were 
sons  of  a  daughter  of  one  of  the 
original   settlors,   did   not  come 

'  within  the  meaning  of  the  term 
aulad  dar  aulad  or  the  term  war^ 
Tosan  used  in  the  instniment  of 
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settlement. -^il&j'uZ  Oanne  Kdsam 
V.  Huasm  Miya 7 

PLAINT— 

1.  Bejcction  of,  under  Section  32, 
Civil  Procedure  Code  ...182,  34G. 

2.  Where  a  plaintiff  presented  aplaint 
to  the  District  Court,  the  Subor- 
dinate Judge's  Court,  in  which 
he  ought  to  have  presented  it,  be- 
ing then  temporarily  closed,  it 
was  held  that  the  District  Court 
could  not  be  considered  a  Court 
of  first  instance,  competent  to  re- 
ceive the  plaint. 

The  decision  in  In  re  Baddshiv  (5 
Bom.  H.  C.  Rep.  A.^  C.  J.  117) 
overruled  ;  and  Motildl  Rrndds  v. 
Jamnddde  (2  Idem  42)  followed. 
Rdmaya  v.  Muhannadhhai 495 

See  Collector,  1.  Joinder  op 
Government   Officer.      Judge's 

BEFERRmO  to  DOCUMENT.      MiNOR. 

PLEADER.— See   Vakil.  Power   of 
Attornbt. 

POIilCB  OFFICER— 

H.  sued  a  police  constable  for  dama- 
ges for  having  made  a  false  report 
against  H.  The  plaint  was  filed 
on  the  6th  May  1872  in  the  Court 
of  the  Subordinate  Judge  at 
Malwan.  On  the  5th  August  1872 
the  Subordinate  Judge  rejected 
the  plaint  on  the  ground  of  want 
of  jurisdiction,  under  Sec.  32  of 
Act  XIV.  of  1869.  On  the  7th 
August  1872,  H.  filed  a  fresh 
plaint  in  the  District  Court  of 
Ratnagiri,  but  the  Judge  rejected 
it  on  the  ground  that  the  claim 
was  barred  under  Section  42  of 
Bombay  Act.  VII.  of  1867. 

In  special  appeal,  the  High  Court 
affirmed  the  Judge's  order,  hold- 
ing that  Sec.   3  of   Act  XIV.  of 


1859  cannot  be  regarded  as  ren- 
dering Sec.  14  of  the  same  Act 
applicable  to  Sec.  42  of  Bombay 
Act  VII.  1 867.  Hari  Rinichandra 
V.  Vishnu  Krishndji 204 

POLICE     REPORT.— See     Maois- 
IRATE,  Third  Class. 

POSSESSION— 

1.  Where  land  in  a  town  in  the 
Presidency  of  Bombay  was  found 
to  have  been  in  plaintiff's  posses- 
sion from  1858  to  1871  without 
any  payment  by  him  of  Land 
Revenue  to  Government : 

Beld  that  it  was  not  liable  to  pay 
assessment  under  .Bombay  Act 
IV.  of  lS68.—VTijavalabhda8  v. 
TJie  CoUecior  of  Ahmedahad  ...  1 90 

2.  A  being  out  of  possession  and 
excluded  from  the  use  of  a  piece 
of  ground  for  a  longer  period 
than  six  months,  sues  B^  who  is 
in  possession,  to  establish  a  right 
of  way : 

'Held  that  A  must  prove  either  thirty 
years'  user,  or  a  grant  by  the 
owner  of  the  ground,  for  the 
possession  itself  constitutes  a 
title  against  any  person  failing  to 
prove  a  better.  Savcdg^idpd  v.  Sas' 
vandpd   399 

See  Hindu  Law,  4.  Limitation,  3. 
Ma'mlatda'r.  Practice.  Small 
Cause  Court,  6. 

POWER  OF  ATTORNEY— 

The  defendant,  on  behalf  of  her 
minor  son,  gave  to  8.M,  a  power 
of  attorney  by  which  she  autho- 
rized S.M,  "  for  her  and  in  her 
name-and  on  her  behalf  to  appear 
in  or  sue  or  defend  •  ♦  *  any 
suit,  appeal,  or  special  appeal  * 
*  *  and  to  act  in  all  such 
proceedings  in  any  way  in  which 
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she  might,  if  present,  be  permit- 
ted or  called  on  to  act :" 

Ileld  that  the  above  power  did  not 
authorize  8,  M,  to  enter  into  a 
special  agreement  with  a  Vakil, 
under  which  the  Vakil  (in  an 
appeal  which  he  was  employed  to 
conduct  for  the  defendant  on  be- 
half of  her  minor  son)  was  to  re- 
ceive for  his  services  a  minvnium 
reward  of  Bs.  4,000,  and,  in  case 
of  success,  a  reward  proportional 
to  the  amount  awarded  by  the 
Appellate  Court. 

Whether  such  a  special  agreement 
as  the  above  is  one  that  the  Court 
would  enforce — Qttcere.  Rdv 
SaJieh  V.  N.  Mandlik  v.  Kamal- 
jabdi****,  26 


PRACTICE— 

A  mortgagee  in  possession  of 
mortgaged  premises  that  have 
been  attached  by  prohibitory 
order  under  Sec.  235  of  the  Code 
of  Civil  Procedure,  in  execution 
of  a  decree  obtained  against  his 
mortgagor,  is  entitled  to  come  in 
under  Sec.  246  of  the  Civil  Pro- 
cedure Code  and  have  the  attach- 
ment raised.  Kassirdv  v.  Vithal- 
dds 100 

PBELIMINART     INQUIRY.— Sec 

Confession. 

PRESCRIPTION.— See  Possession,2. 
Assessment  in  Perpetuity, 

PRESENTATION    OF  PLAINT.— 
See  Plaint. 

PRESSURE.— See  Insolvency,  2. 

PREVARICATION— 


Prevarication    by  a    witness    may, 
though  it  does  not  necessarily, 


amount  to  contempt  of  court 
within  the' meaning  of  Sec.  228 
of  the  Indian  Penal  Code  and  Sec. 
435  of  the  Code  of  Criminal  Pro- 
cedure. Reg.  V.  Jainial^  Shrd- 
van 69 


PRINCIPAL  AND  AGENT— 

A  firm  of  carriers  authorize  one  of 
their  partners  to  draw  bills  on 
the  firm  to  the  extent  of  Rs.  200 
each.  The  partner,  acting  in 
excess  of  his  authority,  and  with- 
out the  knowledge  of  the  firm, 
made  two  promissory  notes,  in 
the  name  of  the  firm,  for  Rs. 
1,000  each.  The  plaintiff  knew 
the  partner  was  limited  to  a 
particular  sum,  but  also  knew 
that  two  of  his  bills  for  Rs.  300 
each  had  been  previously  accept* 
ed  by  the  firm.  In  an  action  on 
the  notes — 

Held,  1st,  that  the  firm  was  not 
liable  for  the  whole  amount 
drawn  ;  and  2ndly,  that  the  con-* 
tract,  whereon  the  action  was 
founded,  was  not  capable  of  divi- 
sion, and,  therefore,  the  firm  was 
not  liable  to  the  extent  of  Rs. 
200.     PreTndhMi  v.  T.  H.  Brown. 

319 

See  Banker  and  Customeb. 


PRIVY  COUNCIL-- 

In  criminal  'cases  the  High  Court 
will  not,  in  general,  grant  leave 
to  appeal  to  the  Privy  Council 
unless  some  important  question 
of  law  or  practice,  or  jurisdiction 
is  involved. 

Considerations  that  guide  the 
Court  in  granting  leave  to  ap- 
peal in  such  cases,  stated,  and  in- 
stances in  which  such  leave  has 
been  granted,  mentioned.  Reg, 
V.  Peatanji  DinsM   75 
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PROCEDURE.— See  Joindeb  of  Go- 
vernment Officer. 

PROMISE,     WHAT    WILL    SUP- 
PORT  A.— See  Consideration. 


PROMISSORY  NOTE— 

Under  Act  IX.  of  1871,  Schedule 
II.,  Article  72,  limitation  begins 
to  run  on  a  bill  of  exchange,  or 
promissory  note,  payable  on  de- 
mand (not  accompanied  by  any 
writing,  restraining,  or  postpon- 
ing the  right  to  sue),  at  the  time 
when  the  demand  is  first  made ; 
and  if  the  first  demand  is  com- 
plete and  unqualified,  the  period 
of  limitation  must  be  regarded  as 
beginning  to  run  from  the  time 
of  such  first  demand. 

Qucere. — Whether  the  bringing  of  an 
action  to  recover  the  amount  due 
on  such  bill,  or  promissory  note, 
should  be  regarded  as  a  sufficient 
notice  ? 

JedunnUtsd  Lddli  Begam  Sdheh  v. 
Manikji  Kharsefji  (7  Bom.  H.  C. 
Rep  36,  0.  C.  J.)  referred  to  and 
distinguished.  Mddliwohhui  v. 
Fatiesing    487 

See  Penalty. 

PUBLIC  POLICY.— See  Powe»  of 
Attorney. 

PURCHASE.— See  Civil  Procedure 
Code,  Sec.  260. 

PURCHASER      AT      REVENUE 
SALE. — See  Land  Revenue,    2. 
Mortgage,  2. 


QU^STIONES  COMMUNIS 

JURIS. — See  Admiralty. 

REDEMPTION.— See  Mortgage,  1. 

RA'ZINA'MA'.— See   Consideration, 


REASONABLE  AND  PROBABLE 
CAUSE. — See  Judge,  Action  against. 
Malicious  Prosecution. 

RECORD    OF    CONVICTION.— See 

Criminal  Procedure  Code,  Secs.  272, 
283,  AND  443. 

RECTIFICATION.— See    Mistake  in 
Debd. 

REFORMATION  DEED 51 

REFUSAL    OF  JUDGE    TO     RE- 
SERVE    POINT   OF    LAW.— Se^ 

Statement  op  Judge. 

REGISTRATION— 

The  accepting  of  a  document  for 
registration,  after  the  expiration 
of  the  period  mentioned  in  Part 
IV.  of  Act  XX.  of  1866,  is  not  a 
mere  defect  of  procedure.  The 
Registrar  who  registers  a  docu- 
ment so  presented  acts  without 
authority.  Edya  Rdghohd  y.  An^ 
purndbdi 98 

See  Certificate  op  Sale. 

Registration  of  deed  of  adoption 
purporting  to  affect  immoveable 
property  over  Rs.  100  in  value. — 
See  Adoption,  2. 


REGULATIONS  (BENGAL)— 


No.  in.  of  1793,  Sec.  21 
No.  VII.  of  1832,  Sec.  9 


.2(50 
.260 


REGULATIONS  (BOMBAY)— 

No.  L  OP  1827,  Sec.  6 50 

No.  IL  OP  1827 415 

Sec.  1    50 

Sec.  16 49,  60 

No.  rV.  OP  1827    143 

Sec.  26      231,242,259 

No.  V.  OP  1827 283,288 

No. VIII.  OP  1827,  Secs.2  and  3. .  .245 

Sec.  4 482 

No,  IX.  OP  1827    436 
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No.  XVI.  OP  1827— 

Sec.  5 199 

Sec.  6 199,478 

Sec.  19 — See  Collector,  3. 
Sec.  20 2S7n  3Q0n 

No.  XVII.  OF  1827  Sec.  4:.— See  As- 
bessment  in  Pekpetuity. 

Sec.  5    317,  420 

Sec.  11  420 

Sec.  12 417,420,  422 

Sec.  38  198 

Chap.  X.    477 

No.  XVIir.  OP  1827— Stffi  Stamping 
AN  Instrument  after  its  Execu- 
tion. 

Sec.  10 — See  Stamp,  3. 

Sec.  14 353 

No.  XIX.  OP  1827,  Sec.  3  420 

No.  XXL  OF  1827    296 

No.  XXIX.  OP  1827.... '..... 473,  477 

REJECTION  OF  PLAINT.. .182, 346 
/Sf^  Joinder  op  Government  Officer. 

RELEVANCY.— Sec  Written  State- 
ment, 

REMARRIAGE.— Sec  Hindu  Law,  1. 

REPRESENTATIVES.— See    Limi- 
tatio  n2. 

REQUEST.— See        Joint      Hindu 
Family,  1. 

RESIDENCE.— See    Small     Cause 
Court,  6. 

RES  JUDICATA— 

If  the  plaintiff's  present  canse  of 
action  might  and  ought  properly 
to  have  been  made  a  ground  of 
defence  in  a  former  snit,  brought 
agaLnst  him  by  the  defendant, 
his  suit  is  barred  by  Section  2  of 
Act  VIII.  of  1859. 

The  father  of  A  and  B  having  died, 
A  alleging  that  his  father's  assests 
amounted  in  value  to  Rs.  12,000 
and  admitting,  that  he  {A)  had 


received  Rs.  1,000  as  part  thereof 
in  1806,  sued  J?,  wh(»n  he  alleged 
to  be  in  possession  of  the  rest  of 
the  property,  for  Rs.  5,000  as  the 
residue  of  J.'«  share,  and  obtained 
a  decree  for  a  half  share  in  im- 
moveable property  of  their  &ther 
of  the  value  of  about  Rs.  700  and 
no  more.  In  1871  B  sued  A  for 
a  moiety  of  the  Rs.  1,000,  which 
Ay  in  his  suit  in  1866,  had  ad- 
mitted to  be  in  his  possession. 

Held  that  such  a  suit  could  not  be 
maintained,  as  the  claim  on  which 
it  was  found  must  be  deemed  a  res 
judicaia  in  A^s  suit  in  1866. 
MahtumY.  Im&m  ....293 

RE-TRIAL.- See  Confession,  2. 

RETURN  OP  PLAINT.— SeeJoiNDEB 
OP  Government  Officer. 

REVENUE.— See  Collector  1,  2,  3. 
Land  Revenue.    Mortgage,  2. 

REVENUE  BOOKS.— See  Collec- 
tor, 1,  2,  3.    Land  Revenue. 

REVENUE       SALE.— See       Land 
Revenue,  2.     Mortgage,  2. 

REVERSIONER,  SUIT  BY— 

A  suit  for  a  declaratory  decree 
must  be  brought  by  the  nearest 
reversioner,  but  there  is  no  objec- 
tion to  a  suit  by  a  more  distant 
reversioner  when  the  prior  rights 
of  the  nearer  reversioner  or 
reversioners  have^  been  waived. 
BhiJcaji  v.  Jagann&th     35 1 

See  Limitation,  6. 

REVIEW— 

When  a  review  of  a  decision  has 
been  admitted,  the  whole  case  is 
thereby  re-opened.  Sainal  v. 
Bullahh 360 

See  Statement  of  Judge. 
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REWARD.— iS^e  Power  op  Attorney. 

BIGHT  OF  WAY.— iSee Possession,  2. 

RIGHT    TO    DEMAND    PARTI- 
TION.—iSf««  Hindu  Law,  2. 


SALE. — See  Consideration.  Court 
Sale.  Land  Revenue.  Hindu 
Law,  4. 

SALT.— Sc6  Theft. 

SECURITY  BOND.— See  Surety,  1. 

SETTLEMENT  OF  PBOPERTY.— 

See  Perpetuity- 

SHARES,  INEQUALITY  OF.— iSe« 
Hindu  Law,  2. 

SHIPPING— See  Admiralit.  Bill 
of  Lading. 

SIGNATURE.— See  Confession,  1. 

SIGNING  OF  ORDER.— See  Limita- 
tion, 1. 

SMALL  CAUSE  COURT— 


1.  Suit  to  recover  a  share  in  a 
varshdsan  payable  by  the  GUek- 
wad's  Government  and  received 
by  the  defendant  as  the  eldest 
member  of  the  original  grantee's 
family,  is  cognizable  by  a  Court 
of  Small  Causes  in  the  Mofussil, 
the  claim  being  one  on  an  impli- 
qd  contract,  vlz,^  a  contract  by 
the  defendant  to  pay  to  the 
plaintiff  money  received  by  the 
defendant  to  the  use  of  the  plain- 
tiff. 

Sunkur  Ldl  Pa  tiuch  Gydvml  v.  Mits- 
satnut  Bdm  Kalee  (18  Calc.  W. 
Rep.  Civ.  R.  104)  followed. 

Kesluw  Bhai  v.  Bhdglrild  Bdi  (3 
Bom.  H.  C.  Rep.  A.  C.  J.  75) 


overruled.    Batanshankar  v.  Gw- 
IMshankar 21 


2.  A  Small  Cause  Court  has  power, 
under  Section  327  of  the  Civil 
Procedure  Code,  to  file  an  award 
for  a  sum  not  exceeding  Rs.  500, 
and  to  proceed  under  that  section 
if  the  defendant  reside  within  the 
jurisdiction  of  the  Court.  George 
Bridge  v.  Edalji ;  Vitluil  Ambdrdm 
V.  Daydhlidi 5 

3.  A  suit  to  recover  less  than  Rs. 
600,  levied  as  assessment  by 
Government  officials,  is  cogniz- 
able by  a  Court  of  Small  Canses, 
and,  therefore,  under  Sec.  27  of 
Act  XXm.  of  1861,  no  special 
appeal  lies. 

District  Judges  should,  ordinarily, 
try  such  suits  when  brought  in 
the  District  Court,  and  should 
not  delegate  the  trial  to  their 
Assistants,  Bmnchandra  Bhikajl 
V.    The  Collector  ofBatnagin.  .305 

4.  A  anit,  within  the  pecuniary  and 
other  limits  prescribed  for  Courts 
of  Small  Causes,  in  which  an 
officer  of  Gtjvemmcnt  is  a  party, 
in  his  official  capacity,  may  be 
entertained  by  a  Conrt  of  Small 
Causes  in  the  Mofussil. 

The  phrase  "Local  Government" 
used  in  Sec.  9,  and  defined  in 
Sec.  1,  of  Act  XI.  of  1865,  does 
not  apply  to  the  Collector  of  a 
District,  but  rather  to  the  Go- 
vernors, or  Lieutenant-Governors 
of  Presidencies,  or  Commissioners 
of  Provinces.  Beaalji  v.  Henvor- 
dalli 308 


5.  Upon  a  summons  issued  under 
Sec.  91  of  Act  IX.  of  1850  by 
the  Judge  of  the  Small  Cause 
Court  to  the  occupier  of  a  house 
to  show  by  what  title  he  claims 
to  hold  or  occupy  the  same  or 
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part  thereof  — Held  that  the 
jurisdiction  of  the  Small  Cause 
Court  is  not  ousted  by  the  oc- 
cupier appearing  and  showing  as 
caDse  that  which  does  not  amount 
to  an  allegation  of  title  in  the 
occupier.  Held  also,  that  the 
words  in  that  section,  "  without 
leave  of  the  owner,"  comprise  a 
case  where  the  original  possession 
was  with  leave  of  the  owner,  but 
was  afterwards  withdrawn  by  his 
vendee,  the  subsequent  owner. 
Bdddbhdi  v.  Kuvarhdi  386 


6,  A  servant  residing  within  the 
jurisdiction  of  one  Small  Cause 
Court  who  has  a  family  house 
within  the  limits  of  the  juris- 
diction of  another  Small  Cause 
Court  in  which  his  father  lives, 
and  which  he  himself  occasionally 
visits,  does  not  dwell  within  the 
local  limits  of  the  latter  Court 
within  the  meaning  of  Sec.  8  of 
Act  XI.  of  1865  ;  and,  although 
the  cause  of  action  may  have 
arisen  there,  a  suit  against  him 
will  not  lie  in  that  Court. — Gend/u 
V.  Govind  409 

7.  Has  not  jurisdiction  to  enter- 
tain a  suit  for  reformation  of  a 
deed  containing  a  mistake  ..*  51 

SONS — See  Decree,  2, 

SON,     SELF-GIVEN.— See    Adop- 
tion, 3. 

SON'S  WIDOW.— 5e«  Hindu  Law,  3. 

SORCERY.— See  Summing  up. 

SPECIAL        AGREEMENT.— See 
PowEE  OF  Attorney. 

SPECIAL    APPEAL.— See    Small 
Cause   Court,  3.    Stamp,  2,.  3. 

SPECIFIC       PERFORMANCE.— 
See  Hindu  Law,  4. 


STAMP— 

1.  An  instrument,  which  purports 
to  convey  two  or  more  properties 
for  a  sum  of  money,  composed 
of  items  described  in  the  instru- 
ment as  the  values  of  those  pro- 
perties, is  simply  a  deed  of  sale 
coming  under  the  definition  of 
"  conveyance"  in  Act.  XVIII. 
of  1869,  Sec.  3.  The  stamp  duty 
properly  leviable  upon  such  an 
instrument  should,  therefore,  be 
calculated  upon  the  aggregate 
sum  specified  therein,  and  not 
upon  the  various  items  compos- 
ing that  sum.  In  re  Tukardm 
Hari  Aire 354? 

2.  A  District  Court  refused  to 
allow  under  Act  XVIIL  of  18G9, 
Sec.  20,  an  insufficiently  stamped 
document  to  be  admitted  on  pay- 
ment of  the  full  amount  of  stamp 
duty,  and  the  penalty,  on  the 
ground  that  it  was  wilfully  exe- 
cuted in  fraud  of  the  stamp  law. 
Held  that  the  High  Court  cannot 
in  special  appeal  question  the 
correctness  of  the  District  Court's 
refusal. 

Pendse  v.  Mahe  (3  Bom.  H.  C.  Rep 
A.  C.  J.  94)  commented  on. 
Gambit  innal  v,  Cliejmal 406 

3.  Where  an  agreement  between 
a  mortgagor  and  mortgagee  con- 
tains a  stipulation  that  the  mort- 
gagor should,  at  the  time  of  re- 
demption, make  good  the  losses 
arising  to  the  mortgagee  from 
the  default  of  tenantis,  which  it 
had  been  agreed  the  mortgagee 
might  put  in,  in  case  the  mort- 
gagor made  default  in  payment 
of  the  rent  agreed  upon  for  the 
term  of  the  mortgage ;  such  an 
agreement  is  not  a  lease,  or  the 
counterpart  of  a  lease,  within  the 
meaning  of  Reg.  XYHI.  of  1827 
Sec.  10,  cl.  3,  but  is  a  contract 
of  indemnity  against  losses  to  be 
incurred  after  the  determination 
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of  the  lease,  which,  not  having 
any  operation  so  long  as  the  lease 
is  in  existence,  is,  therefore,  not 
exempt  from  stamp  duty  nnder 
that  Begnlation. 

Where  an  appellant  has  not  tender- 
ed the  stamp  dnty  and  penalty 
on  a  docTunent  which  the  Courts 
below  have  held  to  be  insufficient- 
ly stamped,  the  High  Court  will 
not  allow  him  to  do  so  in  special 
appeal. — Bdmkriiknd  v.  Vithu  .441 


STAMPING    AN     INSTRUMENT 
AFTER  ITS  EXECUTION— 

Under  Regulation  XVIII.  of  1827, 
a  party  has  a  right  to  have  stamp- 
ed, on  payment  of  the  prescribed 
penalty,  an  instrument  executed 
before  1st  January  1870,  and  a 
Civil  Court  should  receive  such 
instrument  in  evidence  on  being 
stamped,  and  cannot  reject  it  on 
the  ground  of  intention  by  the 
party  to  evade  the  stamp  duty. — 
Antdji  V.  Jandrdan 358 

STATEMENT  OB'  JUDGE— 

The  statement  of  a  Judge,  who  pre- 
sides at  a  criminal  trial,  is,  upon 
a  case  reserved  under  the  25th 
clause  of  the  Charter  of  the  High 
Court,  or  upon  a  case  certified 
by  the  Advocate  General  under 
its  26th  clause,  conclusive  as  to 
what  has  passed  at  the  trial. 
Neither  the  affidavits  of  bystanders 
or  of  jurors  nor  the  notes  of  coun- 
sel or  of  short- hand  writers  are 
admissible  to  controvert  the  state- 
ment of  the  Judge. 

It  is  in  the  discretion  of  the  Judge, 
who  presides  at  a  criminal  trial, 
whether  or  not  he  will  reserve  a 
point  of  law  for  the  opinion  of  the 
High  Court,  and  such  discretion 
will  not  bo  reviewed  by  the  High 
Court,  sitting  as  a  court  of  review 
c  H  c — VOL.  X. 


under  clause  26  of  the  Letters 
Patent.  Beg.  v.  Pestcmji  Diiishd.  75 

STATUTES— 

32  Hbn.  VIIL,  c.  9 494 

1  Jac.  1 59 

7  Geo.  XXL,  c.  57,  s.  2  41 

39  and  40  Geo.  Ul.,  c.  79  s.  25. 
115 

43  Geo.  in.,  c.  58,  s.  2   90n 

7  Geo.  IV.,  c.  57 343 

3  and  4  Wm.  IY.,  c.  85... 41,44,45, 

I  and  2  Vict.  c.  110  ...339,340,343 
3  and  4  Vict,  c.  65. — See  Admiral- 
ty, 

9  and  10  Vict.  c.  95    388 

II  and  12  ViCT.  c.  21. — See  Insol- 
vency, 1,  2. 

11  and  12  Vior.  c.  78... 84,86,89,90 

12  and  13  Vict.  c.  106    338 

16  and  17  Vict.  c.  95,  s  26  45 

17  and  18  Vict.  c.  104,  Secs.   504 

AND  514 123 

Sec.  627    117 

21  and  22  Vict.  c.  106.— iSee  Juais- 

DICTION. 

24  Vict,  c  10. — See  Admiralty. 
24  and  25  Vict,  c  67. — See  Juris- 
diction. 

24  and  25  Vict.  c.  104 50,  119 

25  and  26  Vict.c.  63,  Sec.  64...  124 

26  and  27  Vict.  c.  24— S«Adim- 
ralty. 

28  and  29  Vict,  c  15  119 

STAY      OF       EXECUTION— Sw 
Decree,  3. 

I  STRIDHAN— 

A  Hindu  widow,  on  this  side  of 
India,  has  uo  power  to  alienate 
immoveable  property  if  given  to 
her  by  her  husband  in  his  life- 
time, and  thus  becoming  *'  Strid- 
han"  in  her  hands.  Kotarhasdpa 
V.  Chawoerova    403 

SUIT     FOB     POSSESSION,— S«/^ 

Ma'mlatda'r. 
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SUIT  TO  SET  ASIDE  ORDER.— 
Sue  Limitation,  1. 


SUMMING  UP— 

Semhle, — Non-direction  by  a  Judge 
is  not  a  matter  upon  which  the 
Advocate  General  should  grant  a 
certificate  under  clause  26  of  the 
Letters  Patent. 

In  considering  whether  a  Judge 
ha«  misdirected*  the  jury,  the 
tenor  and  general  effect  of  the 
whole  summing  up  should  be 
looked  at,  and  if,  upon  the  whole 
summing  up,  the  court  is  of  opini- 
on that  substantially  the  proper 
direction  has  been  given  to  the 
jury,  it  will  not  interfere,  though 
the  Judge  has  omitted  to  direct 
the  jury  expressly  on  some  im- 
portant point. 

Whether  abetment  to  murder  by 
sorcery,  ilium,  or  other  impossible 
means,  is  an  offence  under  the 
Penal  Code. — Quosre, — Beg.  v. 
Pestavji  Dinshd 75 


SURETY— 

A  surety,  who  executes  a  secu- 
rity bond  (in  Form  No.  82  of 
the  High  Court  Circulars)  un- 
der Sec.  36  of  Act  XXIII.  of 
18(51,  is  liable  for  the  fulfilment 
of  the  decree,  not  only  of  the 
Court  of  Regular,  but  also  of 
that  of  the  Court  of  Special  Ap- 
peal. Ndrdyan  Dev  v.  Qajdnan 
Dikshit 1 


TERRITORY,   CESSION  OF.— S«e 

JOBISDICTION. 


THEFT— 

Dishonest  removal  of  salt  natural- 
ly formed  in  a  creek,  which  was 
under  the  sapervision  of  an 
officer  belong^g  to  the  Customs 
DrpLrtment,  constitutes  theft, 
the  salt  having  been  legally  ap- 
propriated by  such  officer.  (Per 
Bayley  and  West,  J  J.) 

But  removal,  for  one's  own  use 
from  a  creek,  of  such  salt  not 
legally  appropriated,  constitutes 
no  offence  either  under  the 
Indian  Penal  Code  or  Acts 
XXXI.  of  1850  or  XXVII.  of 
lh37,  though  under  Sec.  7  of 
the  latter  Act,  made  applicable 
by  Sec.  8  of  the  former,  the  salt 
removed  becomes  liable  to  deten- 
tion. (Per  Llotd  and  Kemball, 
JJ.)  Reg.  V.  Mansang  Bhdvaang.li 


THIRD  PARTIES.—Sctf  Ejectment. 

TITLE.— iSee  Collector,  I,  2,  8. 
Ejectment.  Hindu  Law.  4.  Mort- 
gage, 2. 

TODA  GIRAft— -See  Limitation,  4. 

TREATY  OF  NANKIN  116 


TREATIES  BETWEEN  FRANCE 
AND  AMERICA  OF  1788  AND 
1853 Ill,  184,  135,  136 


TENANCY.— Sec     Landlord 
Tenant. 


AND 


TRIAL    BY  JURY.— See    Contbs. 
SIGN,  2.  Summing  up. 


TENDER  OF  STAMP  DUTY  AND  TRUSTEES.— See  Insolvency,  2. 
PENALTY.— See  Stamp,  3. 


TENDERING.— See  Written  State- 
ment. 


USAGE.— See  Adoption,  2. 
USER.— See  Possebsion.  2. 
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VAKIL— 

« 

The  defendant,  on  behalf  of  her 
minor  son,  gave  to  S.M.  a  power 
of  attorney  hj  which  she  autho- 
rized S.  Ai.  **  for  her  and  in  her 
name  and  on  her  behalf  to  appear 
in  or  sue  or  defend  •  •  ♦  any 
suit,  appeal,  or  special  appeal  * 
*  *  and  to  act  in  all  such  | 
proceedings  in  any  way  in  which 
she  might,  if  present,  be  permit- 
ed  or  called  on  to  acf 


Held  that  the  above  power  did  not 
authorize  8.  M»  to  enter  into  a 
special  agreement  with  a  Fo/riZ, 
under  which  the  Vakil  (in  an 
appeal  which  he  was  employed  to 
conduct  for  the  defendant  on  be- 
half of  her  minor  soo)  was  to  re- 
ceive for  his  services  a  minimtim 
reward  of  Bs.  4,0u0,  and,  in  case 
of  success,  a  reward  proportional 
to  the  amount  awarded  by  the 
Appellate  Court. 

Whether  such  a  special  agreement 
as  the  above  is  one  that  the  Court 
would  enforce — Quaere.  Bdv 
S'theh  F.  N*  Mandlik  v.  KamaU 
jah&i 26 

VALUABLE  CONSIDERATION.— 

See     Assignment.     Consideration. 
Joint  Hindu  Family,  1. 

VALUATION.— Sm Decree,  1.  Hin- 
du Law,  2.  Mabkst  Value. 

VABSHASA2T.— iSfdd    Small    Cause 

COUBT,  1. 

VENDOR  AND  PURCHASER.— 
See  Consideration.  Land  Revenue,  2. 
Hindu  Law,  4. 

VESTING     ORDER.— Sifl     Insol- 

VBNCT,  1. 

VOLUNTARILY  CAUSING  HURT. 
— See  Compounding  Offence. 


VOLUNTARY    ASSIGNMENT.— 
See  Insolvenot,  2. 

VOLUNTARY       PAYMENT.  Soo 
Joint  Hindu  Family,  1. 

WAGES. — See  Master  and  Servant. 

WAIVER. — See  Reversioner,    Suit 

BY. 

WAKF.— 

Semble. — To  constitute  a  valid 
TFa^  according  to  Muhammadan 
law.  it  is  not  sufficient  thnt  the 
word  "  Wakf*'  be  used  in  the  in- 
strument of  endowment.  There 
must  be  a  dedication  of  the  pro- 
perty solely  to  the  worship  of  God 
or  to  religious  and  charitable  pur- 
poaes.  A  Muhammadan  caunut 
therefore,  by  using  the  term 
"  Wakf,'^  effect  a  settlement  of 
property  upon  himself  and  his 
deR-^eudants,  which  will  keep 
such  property  inalienable  by  him- 
self and  his  descendants  for  ever : 


Held  that  the  plaintiffs,  who  were 
sons  of  a  daughter  of  one  of  the 
original  settlors,  did  not  come 
within  the  meaning  of  the  term 
Qulad  dar  aulad  or  the  term  wat' 
atan  used  in  the  ir>strument  of 
settlement.  Ahdtd  Qanne  Edswm 
Y.  Huuen  Miyd • 7 


WARRASAN.— See  Pbbpettuit. 
WATAN.— Se«  Hebsditaet  Officer. 


"WITHOUT      LEAVE   OP    THE 
OWNER."— iSm     Small       Cause 

COUBT,  5. 

WIDOW.— Se«  Hindu  Law,  8. 

WITHDRAWAL.— Se6  Compoukding 
Offence. 
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WRITTEN  CONTRACT.— 5ee    Ac- 
count Stated. 

WRITTEN  STATEMENT— 

The  Court  has  jnrisdiction  to  take 
a  written  statement  off  the  file, 
for  irrelevancy,  nntil  it  is  "  ten- 
dered," which  is  when  it  is  pro- 
duced at  the  hearing  of  the  suit^ 


(( 


Relevancy  "   is  to  be  judged  by 
what  the  defendant  believed  to 


be  material  to  his  case,  and  not 
whether  it  did  in  fact  disclose  a 
good  defence  to  the  action. 
Keshavji  Ndik  v.  Nasarvdnji 
Ardeair  Wddia 425 


WRONGFUL  DEPRIVATION  OF 
PROPERTY.— 5ee  Limitation,  6. 


YEARLY    TENANCY.— iSee  Land. 
LosD  AND  Tenant. 
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